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POWERS v. DAVID. 


1. When the complaint in a suit of forcible entry, and detainer bears a date 
nearly two years subsequent to the time of the trial, it will be considered asa 
clerical error, and therefore unavailable. 

2. A defendant will not be permittee, in an appellate court, fo raise a question of 
jurisdiction, by showing a fact, by affidavits, when the same matter is not dis. 
closed by the record. 

3. It is not a material error, that the record, in a snit of forcible entry and de. 
tainer, does not shew whether an issue was formed by the parties, or the plea 
of not guilty entered by the court. 

4. If there is a general verdict that the defeadant is gnilty of an unlawful detain. 
er, and the judgment is ‘according to the verdict, both will be referred to the 
complaint, which, if sufficient in the description of the lands, and of the of- 
fence, will sustain the judgment. 


Wrir of Error to the Circuit Court of Mobile county. 
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ALABAMA. 


Powers v. David, 

Turs is an action for a forcible entry and unlawful detainer, 
instituted by David against Mrs. Powers, before a justice of the 
peace of Mobile county. After verdict and judgment against the 
defendant, she removed the cause into the circuit court, by cer- 
tiorari, and there assigned as error: 

1. That the proceedings were instituted without a written com- 
plaint, as required by the statute. 

2. That the venire was not returnable at any place. 

3. That the summons was not returnable at any place. 

4. That the court was held at a place not within the jurisdic- 
tion of the justice, fo wit, within the walls of Fort Stoddart, wh.ch 
is a place within the exclusive jurisdiction of the Un.ted Statcs. 

5. That there was no issue, as required by the statute. 

6. There was no judgment rendered by the justice. 

The circuit court atlirmed the judgment of the justice of the 
peace; and on this judgment of atlirmance, the defendant prose- 
cutes her writ of error, and by the assignments of error here, 
opens the whole case. 

The second and third assignments were abandoned in this 
court, and so much of the record as is necessary to the under- 
standing of the other questions raised, will be stated. 

In the record sent up by the justice of the peace, is found a 
complaint, which purports to be signed by the pla:nt.if but sd it 
ed 10th October, 1842. The summons and venire were both 
dated 12th October, 1840, and the trial was had the 24th of the 
same month. 

The judgment entry recites, that the court being opened, it pro- 
ceeded to call the jury, of which three were absent, and others 
were called in their stead. The jury was then sworn; the com- 
plaint read to them, and the complainant called on to support it. 
Then follows a recital of the evidence given by the plaintiff’s 
witnesses; after which, the record states the examination of the 
witnesses closed, and the jury, after a short deliberation. present 
ed the following verdict. « We, the jury. find the defendant. 
Solomon Powers, guilty of unlawful detainer:” and this judgment 
was then entered. «Judgment given according to the verdict of 
the jury.” 

In aid of the 4th assignment of error, the counsel offered to 
read an affidavit by one of the jurors, that the trial was had with- 
in the walls of the Arsenal in Mobile county, which includes 15 
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r 20 acres of land, and is in part occupied by soldiers of the 
United States army, and is also a place where recruits are enlist- 
ed. This affidavit was rejected. 


J. F. Apams, for the plaintiff in error. 
CAMPBELL, contra, was stopped by the court. 


GOLDTHWAITE, J.—1. The first assignment of error is 
not sustained, in point of fact, by the record, as there is a com- 
plaint in writing sent up by the magistrate. It is true. this com- 
plaint bears a date nearly two years subsequent to the other pro- 
ceedings, but this does not authorise the inference that it has been 
interpolated. On the contrary, the presumption is strong that 
the date is a mere clerical error, and such we feel constrained 
to consider it. The consequence is, that this assignment is una- 
vailable. 

2. Next in order, as the second and third assignments have 
been abandoned, is the fourth; and this also cannot be considered 
for the same reason that the record does not show the fact upon 
which the error is supposed to arise. Waiving any consideration 
of the question, it is certain that no part of the record shows that 
the trial was had at the place asserted by the assignment, or in- 
deed at any other place liable to exception. It is not competent 
for a party in an appellate court, to present a fact by affidavit 
which the record does not disclose. There was then no error 
in refusing to consider the affidavit, and without it, the question 
of jurisdiction no where appears. 

3. It is next asserted, there was no issue, and its absence is in- 
sisted on asa fatal defect. This would not be the consequence 
even if the parties had both appeared, for the course of practice 
is to presume its existence when’the parties have gone to the ju- 
ry. But the statute which governs these proceedings expressly 
directs the justice of the peace, when the defendant does not ap- 
pear, or appearing, does not plead, to proceed in the same manner 
as if he had pleaded not guilty. [Clay’s Dig. 252, § 10.] The 
inference that the defendant did not appear, is very strong, and 
the proceedings seem to be quite regular if such was the fact, 
and not defective in this respect if it was otherwise. 

4. It is true there is no formal judgment in this case, nor are 
we aware that it is usual to render one in these proceedings any 
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more than in other suits before courts of this description. Th 
statute makes it the duty of the justice of the peace to record th» 
verdict and give judgment thereon with costs. [Clay’s Dig. 252 
§13.] To expect technical precision and adherence to form i 
this class of our courts, would not only end in disappointment 
but would also very frequently work great injustice to suitors by 
causing reversals of judgments for reasons not affecting the jus- 
tice of the conclusions arrived at. The verdict in this case, is 
general and must be applied to the complaint before the jury, for 
no inference is admissible that the unlawful detainer found by 
them, referred to any other lands, or any other offences than those 
described in the complaint; and as by reference to that, the lands 
and the offence can be ascertained with precision, the judgment 
must be considered formal, as it can be made correct. This con- 
struction is in accordance with a practice now well established 
and sustained by numerous decisions. [Spann v. Boyd, 2 Stew. 
480: Wyatt v. Judge, 7 Porter, 37.] 

We are satisfied there is no error in the case to which our at- 
tention is directed by the assignments, sufficient to reverse the 
judgment. Judgment affirmed. 


CRAWFORD v. THE BRANCH BANK AT MOBILE. 


1, The drawer of a foreign bill of exchange is liable upon it, according to the law 
of the place where the bill is drawn. 

2. When a bill of exchange is drawn in Alabama, upon a person ir, Washington 
City, the drawer is liable, upon its dishonor, to pay the damages, and interest 
provided by the law of this State. 


Error to the Circuit Court of Mobile. 


Tus was an action of assumpsit in the court below by the de- 
fendant against the plaintiff in error, on the following bill of ex- 
change. 
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‘ Crewhed Vv. T he Branch Bank at Mobile. 


semen: —_—_— —_—_— —_ —- ee 


Mobile, } March 26, 1840. 





$600. 

Gent.—Four months after date of this, first of exchange. 
second of same tenor and date unpaid, pay to David Files, or or- 
der, six hundred dollars, for value received, and charge the same 
to 

Your obedient servant, 
Ww». Crawrorp. 

ToC. L. Fonten, Esq. Washington City. 

The defendant failing to appear and plead at the return term 
of the writ, judgment was rendered against him by default, at the 
succeeding term for seven hundred and sixty-five dollars sixty 
cents, ay costs. 

The defendant prosecutes this writ, and now assigns for error, 

1. The cause was discontinued by failing to continue it. 

2. The bill was payable in W ‘ashington city; interest and dam- 
age could not, therefore be salculated | on the bill without the in- 
tervention of a jury. 

The plaintiffin aes submitted a written argument, and cited 
Minor’sRep. 98; 2 Ala. Rep. 294; 9 ib. 10. 


B. F. Porter, contra, cited, Minor 895; Aik. Digest, 248, § 15; 
284, §145; 1 Ala. Rep. 80; Greenleaf on Ev. 588, § 490; Story 
on Bills of Exchange, 171, § 153. 


ORMOND, J.—The statute, [Aik. Dig. 284, § 145,] continues 
all causes which remain on the docket undisposed of until the 
succeeding term, without any action of the court in each particu- 
lar case. In addition, it may be added, that the act of February, 
1839, which prohibits a judgment from being rendered but by the 
consent of the parties at the appearance term, is in law a contin- 
uance of the cause until the ensuing or trial term. 

By the act of drawing a bill, it is true that the drawer directs 
the payment of the money to the payee, or holder, at the place 
where the bill is payable; but the drawing of the bill creates also 
a conditional liability upon the drawer, that if the bill is not paid 
by the drawer, upon receiving notice of that fact, he will pay it. 
His undertaking is not to pay the bill at the place where it is pay- 
able, but at the place where it is drawn upon default of the drawee, 
and by the law of the latter place must his liability on the bill be 











14 ALABAMA. 





Crawford v. The Branch Bank at Mobile, 


ascertained. At least such are the legal inferences and conse- 
quences flowing from the mere fact of drawing a foreign bill; 
whether it is not competent for the parties, by contract, to create 
a law for themselves, by which the drawer on the dishonor of the 
bill should be liable as to damages and interest, according to the 
law of the place upon which the bill was drawn, need not be decid- 
ed here. 

By the law of this State, [Aik. Dig. 328, § 3, 4, 5& 7,] the liabili- 
ty of the different parties tua bill of exchange is ascertained and 
defined; by that law, it is expressly declared, that the damages up- 
on a protested bill drawn on persons without the limits of this 
territory shall be ten per cent. besides /egal interest, from and af- 
ter the date of the protest, which by the express provisions of the 
act, applies both to the drawer and endorsers. 

By the use of the term «legal interest,” we think it indisputa- 
ble that the Legislature meant the rate of interest established by 
law in this State; it is therefore unnecessary to consider what is 
the rule of the law merchant in such cases, though we do not 
doubt that an examination of the mercantile law would establish 
conclusively that our statute is merely in affirmance of it. [See 
Story on Bills, 172, and authorities cited in note 2.] The case 
of Hanrick v. Andrews, [9 Porter, 9,] determines no principle 
adverse to the view here taken, nor was the question here discus- 
sed, presented on the record. Some general remarks, it is true may 
be found in the reasoning of the court, which considered apart 
from the point under discussion, lend some countenance to the 
view taken by the plaintiffin error. If, however, it were clearly 
and explicitly stated as the plaintiff in error supposes, not being a 
point raised upon the record, it is no authority in this court. 

Upon the application of the plaintiff in error a re-argument of 
the cause was directed, which being had, the following opinion 
was delivered. 


GOLDTHWAITE, J.—A_ re-hearing was granted in this 
case at the last term, on motion of the plaintiff in error, and we 
have since then given much consideration to the written argu- 
ment then submitted; but, notwithstanding, the court continues to 
hold the opinion that the judgment of the circuit court must be 


affirmed. 
The contract of the drawer of a bill of exchange, is not a con- 
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tract to pay the sum of money nained in it, at the place upon 
which it is drawn; it is only a contract that the bill shall be ac- 
cepted, and then paid by the drawee; and farther, for the pay- 
ment of the sum of money, and such other sum as will indemni- 
fy the holder, at the place where the bill is drawn, if it is not ac- 
cepted or not paid, and is protested and notice duly given.— 
[Story on Bills, § 107, 114,118.] And this indemnity is govern- 
ed by the Jaw of the place where the bill is drawn, and not that 
of the place where it is made payable—{Id. § 176, and note 2, 
§ 177.] This is sufficiently evident, when it is considered that 
a suit may be brought against the drawer immediately upon 
giving him due notice of the non-acceptance of the bill, and its 
protest for that cause, if it be a foreign one. [Milford vs. Meyer, 
Doug'l, 54.] In such a suit, although no interest would run until 
the maturity of the bill, the judgment would carry interest ac- 
cording to the Jaw of the place where obtained, entirely inde- 
pendent of the circumstance, whether the bill had or had not, 
run to maturity. 

So, likewise, it is evident, from a consideration of the rules 
which regulate exchange and re-exchange in those countries 
where damages eo nomine are not given in lieu of these matters. 
In DeTastet vs. Baring, 11 ast. 265, it is said that the holder has 
the right to re-draw for the precise sum which will produce the 
amount of the bill when payable, with the necessary expenses 
upon it. And in Mellish vs. Simeon, 2 Hen. Black. 378, an in- 
stance is given where a Dill for £600 or more, was increased to 
£900 and upwards, by an accumulation of re-exchanges. In 
the latter case it was held that the drawer in London, was respon- 
sible there for all this accumulation. It is entirely evident, 
that if the holder of the bill is authorised by the general 
law merchant to re-draw, that the money for the re-draft is paya- 
ble at sight, at the place from whence the dishonored bill was 
drawn; and consequently, if not paid, the money is then due, and 
bears interest according to the law of that place. So well settled 
is this rule, that Mr. Chitty recommends to his readers that it may 
frequently be important to limit the amount of re-exchange and 
expenses, as well as interest, by the terms of the bill. [Chitty on 
Bills, 666; Story on Bills, § 397 to 401, and notes. 

Judgment affirined. 
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McGehee y. Lindsay. 


McGEHEE v. LINDSAY. 


1. Anactof the Legislature was passed, providing for the improvement of the 
navigation of a river, and under its direction, three commissioners were elect- 
ed, who were required to cause estimates of the work tu be made, and adopt the 
cheapest and most practicable plan for its completion, by letting the same to 
contract, in divisions, &c. to the lowest responsible bidder. To insure faithful. 
ness on the part of the commissioners, they were required to take an oath to 
discharge their duties to the best of their skill and ability ; one of them took 
an interest ina contract, which the board let, for doing the entire work, and 
brought an action against one of the several contractors, to recover his propor- 
tion of the money which the defendant had received; Held, that the agree. 
ment, by which the commissioner was let into the participation of an interest 
in the contract, was against public policy, a fraud on the State, and could not be 


enforced. 
Warr of Error to the County Court of Benton. 


The defendant in error declared against the plaintiff, in as- 
sumpsit for money had and received, paid, laid out and ex- 
pended, as well as for money lent and advanced. The 
cause was tried upon the general issue, with leave to give 
any special matters in evidence that might be pleaded in 
bar. On the trial the defendant excepted to the ruling of the 
court. From the bill of exceptions, it appears that the plaintiff 
proved by a witness, that he (plaintiff) had an obligation on the 
defendant for the payment of a sum of money, which was deli- 
vered by plaintiff's wife, by his directions, to one Brasher, who 
carried it to the defendant’s house; but not finding him at home, 
Brasher handed him the paper shortly afterwards, upon meeting 
him in the road. After some conversation, defendant tore up 
the paper, requesting the witness to tell the plaintiff his money 
was ready for him. This occurred in January, 1840. Brasher 
also had an obligation for the payment of money made by the 
defendant; but neither that or the one held by the plaintiff. was 
read to or by the witness, The plaintiff, Brasher and Henry 
Looney, were commissioners elected by the legislature to con- 
tract for the improvement of the navigation of the Coosa river, 
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under the acts of the 19th December, 1837, and the Ist Februa- 
ry, 1839. 

The plaintiff introduced another witness, who stated that on 
the 4th of July, 1839, the commissioners, pursuant to previous 
notice, let the contract for the improvement of the navigation of 
the Coosa. The plaintiff was chairman of the board, and the 
defendant, together with Wm. H.. Moore. Wm. Hogan, Benjamin 
F. Powell and Jacob T. Bradford, composed a company who 
bid off the contract at $54,650. Witness and Hogan wrote and 
put in the bids for the company, which ranged from $40,000 to 
near $60,000; witness’ bid being $50,000, was forfeited, and the 
work undertaken at the price stated above, which was the next 
lowest responsible bid, and a bond for its completion executed 
by Wm. McGehee & Co. Besides the bids of the company, 
there were many others for different sections of the work, and 
one which proposed to undertake the entire work, as well as wit- 
ness recollects, for $55,500. Witness thinks that plaintiff. before 
the contract was made, gave him to understand that he was to 
be, and must be interested in it. This understanding was de- 
rived from the plaintiff in various conversations; and witness 
knows that the matter of the plaintifi’s being interested in the con- 
tract, was fully discussed by the company. 

A few days after the contract was made, the members of the 
company met at the defendant’s house, and entered into articles 
of agreement, defining their name, style, &c. In the company 
there were eight shares, of which the defendant represented three, 
Powell two, John Looney one, Bradford one, and Moore one; 
of the three shares represented by the defendant, the plaintiff was 
to have one and Brasher another. Brasher did not attend the 
meeting at the defendant’s house, but the plaintiff was present and. 
understood, and agreed to the arrangement of the shares, and 
was to have an equal share of all the profits. The defendant 
was the treasurer of the company, and while acting in that char- 
acter, he received a check from the plaintiff, as chairman of the 
commissioners, on which he received and retained the money for 
the prosecution of the work. 

In January, 1840, the witness understood from Powell, the 
then treasurer, that he had on each of the shares ready to be paid 
ever, the sum of one thousand dollars, besides enough money to 

3 
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continue the work until another check could be obtained. Wit- 
ness received one thousand dollars, which he immediately paid 
over to Bradford, but did not see any other member of the com- 
pany receive money from the treasurer; nor did he ever hear 
plaintiff make any claim on the defendant, or know of his having 
any except such as was founded on the transactions above stated. 

On this evidence the court charged the jury, that if after the 
contract was made, the defendant, or company, let the plaintiff 
have a share therein, and money was received, either by the de- 
fendant or the company, the plantiff might maintain his action to re- 
ver the amount so received for him against the persons who had 
it. Further, that if there was a partnership between the plain- 
tiff and defendant, and no settlement of their accounts had taken 
place, the former was not entitled to recover. The defendant 
then prayed the court to charge the jury as follows: 1. If they 
believed all the evidence adduced to be true, they must find for 
the defendant. 2. Ifthey believed that the plaintiff had shown no 
claim on defendant except such as is founded on some agreement 
and understanding, had and entered into by the plaintiff, as a 
commissioner appointed by the legislature, they must find for the 
defendant. Both of which charges were refused; the jury re- 
turned a verdict for the plaintill, for the sum of one thousand dol- 
lars, and a judgment was rendered accordingly. 


S. F. Rice, for the plaintiif in error—The proof very clearly 
shows that the plaintitl! below was interested with the defendant 
and others, in the contract which was made for the improvement 
of the navigation of the Coosa. The agency which he had as one 
of the commissioners of the State in making the contract, utterly 
disqualified him from undertaking its performance himself, or 
from being concerned, either directly or indirectly, with others. 
[9 Porter’s Rep. 40, 68; 1 Ala. Rep. 34, 622; 4 Yeates’ Rep. 84; 
1 Caine’s Rep. 104; 5 Mass. Rep. 385, 541; 4 Id. 3705 11 Wheat. 
Rep. 258; 8 Johns. Rep. 444; 6 Id. 194.] The duties of the 
plaintiff as a commissioner, did not cease when the contract was 
made, but he was to supervise its completion. Both the first and 
the second charges should have been given. [See 5 Mass. Rep. 


541, and Pamphlet Acts of Legislature of 1837, p. 13; Acts of 
1838, p. 62 ] 
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W. B. Marry, for the defendant.—The facts do not show 
that the plaintiff participated in a contract which, as to him, was 
against policy, and which his relation to the public forbid him 
from entering into; and there is, consequently, no error, either in 
the charges given to the jury, or in those refused. [2 A. K. 
Marsh. Rep. 542; 7 Taunt. Rep. 246; 11 Serg’t & R. Rep. 164; 
13 Serg’t & R. Rep. 29; 4 Mass. Rep. 370; 8 Id. 385; 2 Bing. 
Rep. 242; Chit. on Con. 216-7; 3 Term Rep. 418; 1 Monr. Rep. 
199; 3 Am. Com. L. Cases, 361. 


COLLIER, C. J.—By the act of the 19th of December; 18387, 
it was provided that a board of commissioners to consist of three 
persons, should be elected, to be designated the board of Coosa 
river commissioners; who should, before entering upon the dis- 
charge of their duties, take and subscribe an oath, faithfully to 
discharge the duties of their office to the best of their skill and 
ability. The board were authorised to choose one of their num- 
ber president, &c., to appoint agents, &c., with such compensa- 
tion as they might consider just and reasonable; and for their ser- 
vices the commissioners were to receive the sum of four dollars 
per day. They were also vested with power to cause a survey 
to be made by an engineer, &c. of the Coosa, and an estimate of 
the probable cost of the removal of the impediments which ob- 
struct its navigation for flat or keel boats descending at a low 
stage of water, from the head of the ten is!ands to the foot of the 
falls at the town of Wetumpka. J’urther, they were authorised 
to adopt the cheapest and most practicable plan of removing ob- 
structions between the points mentioned, by letting the same to 
contract, in divisions or sections, to the lowest responsible bidder, 
after having given thirty days notice in the papers of Mobile, &c. 
This statute appropriated the sum of thirty thousand dollars for 
the purpose of carrying into eflect the object of its enactment.— 
The subsequent act of the Ist of February, 1839, appropriated 
the further sum of thirty thousand dollars for the same purpose; 
both acts authorise the President of the Board to draw checks on 
the Cashier of the Bank of the State, in favor of any person to 
whom money may be due for work done, or service rendered un- 
der a contract with the board. 

The question in this casc is, can the president of the board of 
commissioners, elected by the legislature, and acting under the 
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authority of the statutes cited, associate himself with others, and 
make a contract with the board for the completion of the work, 
which they were authorised to Jet out and supervise! (It may be 
laid down generally, that agents cannot at the same time take 
upon themselves incompatible duties and characters; or become 
actors in a transaction in which they have an adverse interest or 
employment. [Story’s Ag. 11, 31-2.] This rule is founded up- 
on the plain and obvious consideration, that the principal bargains 
for the exercise of the disinterested skill, diligence, and zeal of 
the agent for his exclusive benefit, in the business about which 
he is employed. «It is a confidence,” says Mr Justice Story, 
“necessarily reposed in the agent, that he will act with a sole re- 
gard to the interest of his principal, as far as he lawfully may.” 
Further, “it may be said with reference to christian morals, that 
no man can faithfully serve two masters, whose interests are in 
conflict. If then, the seller were permitted as the agent of ano- 
ther, to become the purchaser, his duty to his principal and his 
own interest, would stand in direct opposition to each other; and 
thus a temptation, perhaps in many cases, too strong for resistance 
by men of flexible morals, or hacknied in the common devices of 
worldly business, would be held out, which would betray them 
into gross misconduct, and even crime. It is to interpose a pre- 
ventive check against such temptations and seductions, that a 
positive prohibition has been found to be the soundest policy, 
encouraged by the purest christianity.” [Story’s Ag. 199, 200.} 
So unyielding is the rule of law upon this point, that the inquiry 
is never permitted; whether the agent who has placed himself in 
an antagonistic position, has derived a profit from the bargain: 
Whether he has or not, it is equally without obligation to bind his 
principal. And whether he be a sole agent, or united with others, 
is alike unimportant. [Id. 201-2.] 

It is insisted that the plaintiff is not entitled to recover, because 
the agreement between himself and the company, for an interest 
in the contract made by the lattter with the commissioners to re- 
move obstructions to the navigation of the Coosa, was against 
public policy. There can be no question at the present day, that 
a contract opposed to the policy of the State is void, and will not 
be enforced by a court of justice.) [Chitty on Con. 519, 4 Am. 
ed. and cases there cited; Carrington vs. Caller, 2 Stew’t Rep. 
175, and cases cited in my opinion, commencing at page 590; 
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Mitchell vs. Reynolds, 1 P. Wms. Rep. 181; Hunt vs. Knick- 
erbocker, 5 Johns. Rep. 327; Wheeler vs. Russell, 17 Mass, 
Rep. 258; Patton vs. Nicholson, 3 Wheat. Rep. 204; Smith vs. 
Statesbury, 2 Burr. Rep. 924; Sanches vs. Davenport, 6 Mass. 
Rep. 261; Denny vs Lincoln, 5 Id. 386; Swayze vs. Hull, 3 Hals. 
Rep. 55.] In Mitchell vs. Smith, [1 Binn. Rep. 118,] it was held 
that where a statute inflicts a penalty, a prohibition is implied, and 
a contract relating to the offence is void, although it is not ex- 
pressly so declared by the act. [Seidenbender vs. Charles, 4 
Serg’t & R. Rep. 159; Wilson vs. Spencer, 1 Rand. Rep. 76.] It 
is not necessary that a statute should impose a penalty for doing 
or omitting to do something, in order to make a contract void 
which is opposed to its operation; its policy may be violated, 
though it may contain no prohibitory terms, or be silent as to the 
consequence of a violation. [Sharp, et al. vs. Teese, 4 Hals. 
Rep, 352; Tuxberry vs. Miller, 19 Johns. Rep. 311; Myers vs. 
The State, 1 Conn. Rep. 502.] In Gulick vs, Baily, [5 Hals. 
Rep. 87,] it was decided, that forbearing to offer proposals to the 
Post Master General for carrying the mail on a certain route, 
was not a sufficient consideration to sustain a promise to pay 
money. That the policy of the act of Congress requiring the 
Post Master General to invite proposals, by public advertise- 
ment, is “to enlarge the number of offers, to increase the compe- 
tition among persons disposed to contract, and thereby not only 
to secure tothe United States faithful and capable carriers, but to 
procure the performance of this important public service in the 
best manner, and upon fair, just and reasonable terms.” ‘So, 
where it was agreed between the plaintiffand defendant, that the 
latter “should bid off the job” of making a road which “was set up 
at auction,” and divide it with the former—in an action by the 
plaintiff to recover the value of his interest, it was determined, 
that the contract was nudum pactum, and a fraud on the vendor. 
[Wilbur vs. How, 8 Johns. Rep. 444.] The common law goes 
even beyond this, and is so solicitous to maintain its purity and 
dignity, that it declares invalid any contract which viclates the 
precepts of religion, morality, or the rules of public decency. 
[Gibson v. Dickie, 3 M. & S. Rep. 463; Binnington v. Wallace, 
4B. & Ald. Rep. 650; Chitty on Con. 4 Am. ed. 513-4-5-6-7-8.] 
And an illegal contract cannot be enforced, although both par- 
ties stand in pari delicto. [Roby vs. West, et al. 4 N. Hamp. 
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Rep. 385; Springfield Bank ys. Merrick, 14 Mass. Rep. 322, and 
cases cited above. | 

The true test by which it is ascertained whether a demand 
connected with an illegal transaction, is ¢ apable of being enforced 
at law, it is said, is, whether the plaintiff requires the ‘aid of the 
illegal transaction, to establish his case. {Swan vs. Scott, 11 
Serg’t & R. Rep. 155; Simpson vs. Bloss, 7 Taunt. Rep. 246.] 
In Armstrong vs. Toler, [11 Wheat. Rep. 258,] the court say, 
where a contract grows immediately out of, and is connected 
with an illegal or immoral act, a court of justice will not lend its 
aid to enforce it. So if it be connected with the illegal conside- 
ration but in part, yet if it grow immediately out of it, though it 
be in fact a new contract, it is tainted with it. 

So strongly disinclined is the lxw to countenance contracts op- 
posed to sound policy and good morals, that it has been repeat- 
edly held, that no action will lic at the suit of one particeps crimi- 
nis against another, to recover a share of the money received on 
such a contract. [Belding vs. Pitkin, 2 Caine’s Rep. 147, and 
cases cited in note a; Boyd vs. Barclay, 1 Ala. Rep. 34. ] 

We have thus carefully stated the pr:ncipies and cited authori- 
ties applicable to the question we are considering, not because it 
Was necessary to a decision of the case in hand, but merely to 
show that the law looks with detestation upon transactions found- 
ed in immorality; and to remove, to some extent, the vulgar preju- 
dice against a science, which takes its origin from the purest 
fountain of truth. 

Assuming that the witnesses whose testimony is recited in 
the record are worthy of credit, and making all inferences fa- 
vorable to the plaintiff, that a jury could make, and it is difficult 
to conceive of a contract more palpably violative of public poli- 
cy than that which the court is called on to enforce. The plain- 
tiff, together with two others, is deputed by the State to perform 
a public trust, and to that end is authorised to enter into a con- 
tract to have certain work done at the lowest price ; ; himself and 
associates are to supervise the work, and to pay for it, by check- 
ing upon the public funds, which were made subject to his order. 
He enters upon the discharge of the trust, lets out the work; but 
himself and one of his associates are interested in the contract, to 
the extent ofone eighth each. Here is a striking departure from 
the line of duty; he had stipulated with the State and pledged 
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himself to exercise his “disinterested skiil, diligence and zeal” for 
its “exclusive benefit in the business.” Tis interest became ad- 
verse to that of the State whenever he assumed the two-fold char- 
acter of contracting and being meted with. He was required 
by the statutes under which he acted, to have the work well done, 
and on the best terms; yet he was interested in having it done in 
such manner, as was least expensive to the company with which 
he had associated, and most expensive to the State. His partici- 
pation in the contract wthenti ie assent of the State, was a fraud 
no doubt, detrimental to its interests. The case itself shows, that 
so long as cupidity is an attribute of our nature, the State must be a 
sufferer in transactions with its citizens; unless ‘the sentiment 
shall become universal, that good morals and justice require the 
same measure of integrity in pul blic, as in private dealings. The 
truth of this remark is shown in the present case, by the associa- 
tion which was formed, and their modus operandi. Look at the 
manner in which the bids were made, ranging from $40,000 to 
near $60,060, with the understanding no doubt, that the lowest 
bids should be forfeited, and the highest secured. 

If the plaintiff had been employed by an individual to perform 
a similar service, he doubtless never would have thought of being 
concerned in the contract; yet in such case he would only have 
abused the confidence, er disappointed the expectations of a sin- 
gle person. But here he was the agent of the entire people in 
their aggregate political capacity. ‘The same rules apply to con- 
tracts with the public, as with individuals; and what would be a 
fraud or immoral, in the one case, is equally so in the other.— 
True, in the former, fraud is looked on with more indulgence, 
than in the latter, and the danger of detection is less. The prin- 
ciples of ethics may not at all times and by all people, be alike un- 
derstood, yet the basis upon which they rest, know “no variable- 
hess, neither shadow of turning.” 

It is a misfortune the sentiment should be so generally acted 
on, that itis allowable for all who will, to make the most they can 
of the State, either by overreaching its officers in a contract, or 
if more advantageous, tempting them to dishonesty and fraud— 
that a debt due the State is the last that should be paid—in fact, 
that it is permissible to avoid it altogether. This feeling is unpa- 
triotic, destructive of virtuofs principles, and calculated to bring 
discredit upon the country. 
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In the present case, the commissioners who participated in the 
contract, are not alone in fault; bui the otiaer members of the com- 
pany are censurable for having associated with them; and if the 
State has been prejudiced by the connection, it may be, if there 
is no legal, that a moral obligation, at least, rests upon each of 
them, to repair the injury. But we have seen that the contract 
between the plaintiff and the company was against policy, wheth- 
er the public interest suffered or not; and consequently, cannot 
be enforced. The view taken by the county court, is adverse to 
that we have expressed. 

The judgment is therefore reversed, and the cause remanded. 


MAY, er at. v. NABORS. 


1. Where a bill single, not rendered negotiable by endorsement, is entrusted by 
the payec to an agent to collect, and he sells it for a fairand valuable consi- 
deration, to a third person, and he to another, who sues in the name of the 
payee, to his use, and obtains judgment, a court of equity will consider hima 
trustee for the payee, and compel him to account for the proceeds. 


Wrrr of Error to the Court of Chancery for Greene county. 


The bill in this case was filed by Nabors against May and 
others, and alleges that in September, 1839, John P. Savage and 
Asa White executed to Nabors, a writing obligatory, for 166 
dollars, payable to him sixty days after date. That in Decem- 
ber of the same year, Nabors, then residing in Jefferson county, 
committed the writing obligatory to one W. H. Patterson for 
collection, and took his receipt. This recept describes the wri- 
ting obligatory, and contains an agreement to collect or return it, 
reserving twenty-five dollars due from Nabors to Patterson. 
The bill further alleges, that Patterson afterwards transterred the 
writing obligatory to May, without the knowledge or consent of 
Nabors. That May early in 1840, commenced a suit on it in 
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the county court of Greene county, and recovered judgment 
against White, (Savagenot being served with process,) in the name 
of Nabors, for the use of May. That Patterson left the State 
soon after the transfer of the paper to May, and is now residing 
in Texas, and is insolvent. That just before the exhibition of the 
bill, Nabors ascertained the fact of transfer to May, when he 
called upon him, showed him Patterson’s reccipt, and requested 
control of the judgment and collection of the money, which May 
refused. 

The bill prays a decree that May surrender all control over the 
judgment and collection of the money to the complainant, and 
that the writing obligatory, if required by him, may be withdrawn 
from the files of the court, and for an injunction restraining May, 
his attorney, &c. from collecting the money. 

The answer of May denies all knowledge of the transactions 
between Patterson and Nabors, except from information from the 
latter, and requires strict proof of all the allegations affecting his 
rights. It admits the suit and recovery of the judgment against 
White on the writing obligatory, in the name of Nabors for his 
use, and sets forth in detail, how he acquired possession of the 
paper, which was thus: 

Early in 1840, one Ja’s Hatter of Greene county, residing about 
a mile distant from the residence of May, offered to trade the 
writing obligatory with him, and then informed May that he had 
received it from Patterson, who then was residing at Eutaw, in 
the same county, in payment for a quantity of corn delivered to 
Patterson. May agreed to give Hatter, for the bond, a quantity 
of corn, estimated at $110, a quantity of lumber and groceries 
worth $20 and to pay him $35 in cash, when the money should 
be collected on the bond making in all $166, provided he should 
be satisfied there were no offsets against it. Before receiving 
the bond, May went to Eutaw in company with Hatter, and call- 
ed on Patterson for information with respect to the bond, and was 
assured by him that the paper was perfectly good, and that there 
were no offsets against it. May having no information or sus- 
picion that Patterson had fraudulently or improperly sold the bond 
to Hatter, but believing Patterson had been fairly and honestly 
the owner of it, and also that he had sold to Hatter for a full, fair 
and valuable consideration, took it from him on the terms agreed 
on, and delivered the corn, lumber and groceries, and bound 
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himself to pay the remainder when collected. The evidence for 
the complainant established the receipt of Patterson; and that of 
the defendant May, very fully sustained his answer as to the sale 
of the bond by Patterson to Hatter, and by him to May. 

The chancellor decreed in favor of the complainant, and 
awarded execution against May on a refunding bond executed by 
him with sureties, he having collected the money on the judg- 
ment, but directed the execution to be credited with 25 dollars 
and the accruing interest, that sum appearing from the receipt to 
be due from Nabors to Patterson, and which was to be retained 
by the latter out of the note when collected. 


Mourpuy, for the plaintiff in error, insisted that the decree 
should have been in favor of May, inasmuch as Nabors had con- 
fided the bond to Patterson for collection, and thus enabled him 
to perpetrate a fraud upon Hatter, and through him upon May, 
who was an innocent purchaser for a fair consideration. It 
might also be considered as within the scope of Patterson’s au- 
thority to trade off the note for its value in corn. Another fea- 
ture in this case distinguished it from a mere case of agency.— 
Patterson had an actual interest in the bond for the amount due 
him from Nabors, and this circumstance would sustain a sale of it. 


J. B. Crark, contra, was stopped by the court. 


GOLDTHWAITE, J.—It is obvious, from the facts of this 
case, that a loss must fall on one of two innocent persons; but we 
entirely concur with the chancellor in the opinion, that the equities 
of these parties are by no means equal. It was apparent from 
the writing obligatory, that Nabors had never transferred the 
legal interest to any one, consequently, any person offering to 
deal for it, was necessarily put on the inquiry as to the right of 
the holder. Had the question been asked of Patterson, it is by no 
means improbable the defendant would, by his answer, have 
seen he was not authorised to dispose of it. 

It is unnecessary to go into an examination of all the cases 
which could be collected on this subject, because the principle 
which must govern this case, has long since been settled with 
us. In Kirk vs. Glover, [5S8. & P. 340,] an attorney had taken 
a bill single in discharge of his client’s judgment, and afterwards 
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traded it away without the knowledge of his principal. It was 
held that the principal could ratify the unauthorised act of the 
attorney in taking the bill single, and maintain trover against one 
to whom he had sold it. There, as here, there was an agency, 
but the act of the agent was without the scope of his power, and 
the purchaser was held responsible to the actual owner. The 
case of Gullet vs. Lewis, [3 Stewart, 23,) turned on a similar 
principle. 

It has been supposed, the circumstance that the agent had an 
interest to a limited extent in the money to be collected, creates 
such a destruction as will sustain his unauthorised sale, but it is 
evident that no interest in the writing obligatory, was transfer- 
red, or intended to be transferredto him. His interest was not 
in the note, but in the collection of it. But if it was conceded 
that he had a partial interest in the note itself, the decision in 
Lucas vs. Kernodle, [2 Ala. Rep., N. S. 199,] settles that the 
equity could be reached, although the note was actually trans- 
ferred. 

Decree affirmed, with costs. 


DAVIDSON & STRINGFELLOW v. SHIPMAN, et ats. 


1. A former judgment is a bar only in reference to the subject matter of the suit, 
and the points there put in issue and determined. When, therefore, it is pro. 
posed to show, by the record of a judgment, that a certain matter was decid. 
ed, it must appear from the record that such matter was in issue, and then pa. 
rol evidence is admissible to show, that the matter, was, in fact, submitted to 
the jury. If the matter was not within the issue, such testimony is not admis. 
sible, as it would be, in cffect, to contradict the record. 

2. Upon the trial of the right of property, the issue being, that the property le. 
vied on was, at the time of the levy, subject to the satisfaction of the execu. 
tion—it js not admissible to show, by parol, that the invalidity of the mortgage, 
under which the claimant deduced his title, was submitted to the jury. 

3. Such an issue is an immaterial one, and no judgment should be rendered on 

the finding of the jury, but the court should award a re-pleader. 
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Apreat from the Chancery Court of Tuskaloosa. 


The bill was filed by the plaintiff in error, to foreclose a mort- 
gage on slaves and other property, executed by Thomas Craw- 
ford on the 26th March, 1839, to secure them as his sureties up- 
on two notes payable to the Branch Bank of Mobile, on the Ist 
of May, 1839 and 1840, amounting in the whole to $12,676 91. 
By the terms of the deed, the mortgagor was to remain in pos- 
session of the property until the mortgagees sustained loss or in- 
jury by reason of default of payment. That the mortgagor made 
default, and that on the 21st June, 1841, the plaintiffs in error 
paid the Bank $14,272 05, the amount due on the notes. 

That in the mean time several persons had obtained judgments 
against Crawford, the mortgagor, individually, and as a member 
of a firm, and writs of fieri facias issued thereon, two of which 
in favor of Shipman, Crane & Co., being the judgments first 
obtained, were levied on the mortgaged property on the 17th 
February, 1841, and the residue on the 11th April, 1841. 

To the property first levied on, the complainant Davidson, indi- 
vidually interposed a claim under the statute on the 17th Feb. 1841. 
That the trial of the right of property came on at the succeeding 
April termof the circuit court; that on the trial the court excluded the 
mortgage as evidence, on the ground, Ist, that but one of the mort- 
gagees interposed a claim, and secondly, that the contingency 
upon which the mortgagees were entitled to the possession of the 
property, had not happened—and that the jury rendered a ver- 
dict subjecting the property to the payment of the executions. 

To the property levied on under the remaining executions, the 
complainants jointly, on the 1st July, 1841, interposed a claim, 
which, at the succeeding term of the court, resulted in the con- 
demnation of the property to satisfy the executions; that on the 
trial of the issue, the plaintiffs in execution objected to the admis- 
sion of the mortgage in evidence, but the court permitted it to be 
read, and the plaintiffs excepted; that complainants are unable to 
say on what ground the jury decided, but that as the mortgagor 
was in possession at the time of the levy under the issue joined, 
no other decision could be made, as the statute prohibited them 
from dismissing or discontinuing their claim. That the entire 
mortgaged property is not sufficient to satisfy the executions, and 
the mortgagor is insolvent; that if the property is sold under the 
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executions, it may be carried abroad and dispersed, &c. The 
prayer was for an injunction, &c. 

The defendants, by their answers, rely on the trials at law, up- 
on which they insist the main question in issue before the jury 
was, whether the deed of mortgage was bona fide, or fraudulent 
and void. 

A great amount of testimony was taken to prove what trans- 
pired at the trials, and among others, that of the Judge who tried 
the cause, who states that the main question on the trial before 
the jury was, as to the validity of the mortgage; that the plaintiff 
objected to its going to the jury on the ground, that on its face it 
was fraudulent and void as to creditors; but it was permitted to 
be read in evidence. That evidence was introduced on both 
sides, one party endeavoring to prove it fraudulent, and the other, 
that the deed and the whole transaction connected with it, was 
fair and bona fide. That he charged the jury, that the main 
question was, whether the mortgage was fair and bona fide, and 
supported by a good consideration, or whether it was fraudulent 
and intended to defeat creditors—that he stated the badges of 
frauds, &c. He does not recollect all the charges given. 

One of the counsel for the plaintiffs states the same in sub- 
stance as the Judge, as to what took place on the trial, and in ad- 
dition, that no point or objection was made as to the frame of the 
issue. 

One of the counsel for the claimant proved, that the Judge, in 
addition to charging on the question of fraud, told the jury that 
the possessory interest of Crawford, the mortgagor, was subject 
to sale under execution, and has no recollection that any testimo- 
ny was offered to impeach the transaction as fraudulent. Ano- 
ther of their counsel testified, that the fact that the property was 
in possession of the mortgagor, was relied on by the plaintiff’s 
counsel, and charged on by the court. Much other testimony 
was taken to prove what took place on the trial of the cause. 

The mortgagors took possession of the slaves about the last of 
June, 1841. It also appears from the proof, that the complain- 
ants paid the debt, to secure them from which the mortgage was 
made. 

The chancellor considering, that from the decisions of this 
court, the validity of the mortgage was involved in the issue sub- 
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mitted to the jury, that their finding was conclusive against the 
complainants, and dismissed the bill. 
The dismissal of the bill is now assigned for error. 


Crass & Cocuran, for plaintifis in error, made the following 
points: 

1. The only right in the mortgagor (defendant in execution) 
subject to levy and sale, was the possession of the mortgagor, 
which he legally had at the time; the right of the complainants be- 
ing then a mere equity. [3 S. & P. 397; 5 ib. 192; 5 Porter, 182.] 
Such being the case, the verdict and judgment was a condemna- 
tion of the interest only of the defendants in execution, and did 
not affect the equity of plaintifis in error. Such would be the 
law if the ordinary issue had been tried, but in this case, the issue 
was special, and confined the jury to the dime of the levy. 

2. The omission to set up an equitable defence in a suit at law, 
or an unsuccessful attempt where no defence can be made, will 
not preclude a party from relief in chancery. [1 W.C.C. R. 
320; 3 Ala. 406; 2 Leigh, 474; 1 Dana, 99, 109; 3 Stewart, 9, 
155; 1 S. & P. 135; 5 Porter, 547; 4 Litt. 159;3 Dess. 323; 1 
Car. Law R. 534; Cook’s R. 36, id. 242.] 

3. Or when defence at law is doubtful, and the jurisdiction of 
chancery undoubted. [17 Johns. 384; 3 Caines’ C. 1; 10 John- 
son, 587. | 

4, At the time the claim was interposed, as the debt was not 
paid, the right was purely equitable. 

5. A judgment of a court of concurrent jurisdiction is conclu- 
sive only as between the same parties and privies upon the same 
subject matter directly in question in another court; but not if it 
comes collaterally in question, or is incidentally cognizable, or 
only inferrable by argument from the judgment. [Duchess of 
Kingston’s case, 20 State Trials, 538; 1 Starkie Ev. 190, 201, 
§ 59, 65.] In this suit the object is different from that at law— 
the subject matter is different—the parties are different. The 
question of fraud was at most, a mere incidental or collateral 
question inthe court;it was a matter of inference; but to beanestop- 
pel, it must appear from the record to be the same. [4 Conn. 276; 
10 Wend. 80; 3 East 346; 1 Esp. R. 43; 2 Johns. 24; 4 Day, 274, 
431; 5 Conn. 127; Greenleaf’s Ev. 572; 13 Wend. 419.] 

6. To be an estoppel, it must be mutual, but if the plaintiffs in 
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execution had filed a bill to redeem, the judgment at law if against 
them, would not have precluded them from insisting on the fraud, 
if it existed. [1 Pain’s R. 525, Greenl. Ev. 563.] 

. 7. As to the judgments in favor of Shipman, Crane & Co. there 
can be no pretence that the question of fraud has been tried. 

8. Lastly, as creditors of Crawford individually, they are enti- 
tled in equity to satisfaction out of his estate in preference to the 
creditors of the firm of Crawford & Hines. [1 Story’s Eq. 627, 
75; 17 Vesey, 205; 5 Cranch 34.] 


Peck & Cxark, for defendants in error.—The finding by the 
jury on the trial of the right of property where the issue is gene- 
ral, is conclusive between the parties to it, as has been repeatedly 
held by this court, and is a condemnation of the property, abso- 
lutely, in discharge of the execution. [5 Porter, 182; 6 ib. 447; 
2 Ala. Rep. 314.] 

As between these parties, the question is res judicata, not only 
as to those questions which were in point of fact adjudged by the 
court, but is alike decisive upon all points that were in issue and 
properly determinable. [9 Porter, 351.] In all cases where the 
claimant relies upon a deed as the foundation of his claim, the va- 
lidity of the deed is necessarily put in issue, and must be adjudi- 
cated. 

But upon these trials, except those upon the executions of 
Shipman, Crane & Co., the question of the validity of the mort- 
gage deed, was in fact passed upon by the jury, under the charge 
of the court, as is shown by the testimony. The question, there- 
fore, argued by the opposite counsel, founded upon the language 
in which the issue is couched, has no application. The forum in 
which to litigate their rights was selected by themselves—the 
issue was made up under the direction of the court, as the statute 
requires, without objection from them, and they were permitted 
under it to litigate the question of fraud vel non, and upon the 
best established principles of law, the judgment is binding on all 
courts of concurrent jurisdiction. 

As to the cases of Shipman & Co. in which the deed, on the 
motion of the plaintiffs, was excluded from the jury, the plaintiff in 
error isin no better condition. If the court erred in excluding 
the deed, the party complaining of it should have taken advan- 
tage of it on error; it cannot be redressed inchancery. But the 
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plaintiff holds the affirmative of the issue, and must have proved 
that the property was liable to his execution, otherwise he could 
not have obtained judgment of condemnation. 

Ifthe defendants in error have, as is alleged, obtained an ad- 
vantage over their adversaries, it was not unfairly obtained, nor 


was it the result of fraud, accident or mistake, in the legal sense of 


the term, and therefore a court of chancery has no power to de- 
prive them of it. 


ORMOND, J.—It is the settled law of this court, that the pos- 
sessory interest of a mortgagor, or of the maker of a deed of 
trust, may be sold under execution, and by a purchase at such 
sale, the purchaser acquires such an interest only as the defen- 
dant in execution has in the property. In this there is no diffi- 
culty, as no one claiming title to, or an interest in the property, 
would be concluded thereby. But when a claim is improperly 
interposed, as by a mortgagee, when the law day has not arriv- 
ed, many embarrassing questions arise—for as the plaintiff in 
execution has an undoubted right to attack the validity of the 
deed, or impeach it for fraud, it becomes difficult, if not impossi- 
ble, to determine, after a verdict in favor of the plaintiff in execu- 
tion, whether the entire property, or only the possessory interest 
of the defendant in execution, was condemned by the jury. 

To avoid this difficulty, this court intimated, in Perkins & El- 
liott v. Mayfield, [5 Porter, 193,] “that the issue should always 
conform to the nature of the interest sought to be subjected, if 
an equity of redemption, it should be so expressed—and if there 
is no qualification, it must be supposed to be the entire interest 
which is proceeded against.” This rule was found to be imprac- 
ticable, and that there was no middle ground, but to proceed 
against the interest of the defendant in execution, whatever that 
was. Finally, in The Planters and Merchants Bank of Mobile 
v. Willis & Co. [5 Ala. 770,] it was held that the only proper 
issue was, that “the property levied on was subject to the exeeu- 
tion.” And in Williams & Battle v. Jones, [2 Ala. 319,] it was 
suggested that where the mortgagee or trustee could not inter- 
pose a claim in consequence of the right of the defendant in exe- 
cution to the possession, that a court of chancery would inter- 
fere and ascertain the interest of the defendant in execution sub- 
ject to sale. 
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The executions of Shipman, Crane & Co. were levied on the 
mortgaged property, whilst the defendant in execution, by the 
terms of the deed, was entitled to the possession ofthe property, 
and whilst that state of things continued, the mortgagees interpos- 
ed aclaim under the statute. At the trial, the court very proper- 
ly excluded the mortgage, and the property was condemned to 
the satisfaction of the executions. 

Various other judgments being obtained against the mortga- 
gor, executions issued thereon against him, and with those of 
Shipman, Crane & Co. were on the 11th April, 1841, and whilst 
the mortgagor was entitled to the possession of the mortgaged 
property, levied thereon. About the 21st June, 1841, the mort- 
gagees having paid the debt for which they were sureties, and to 
secure, which the mortgaged deed was made, they subsequently, 
on the Ist July, 1841, interposed a claim for trial of the right of 
property. 

The cases of Shipman, Crane & Co. were dismissed in conse- 
quence of the previous trial, and judgment in their favor. The 
other cases were tried upon an issue, that the property levied on 
by the execution, was at the time of the levy, to wit, on the 11th 
April, 1841, liable to the satisfaction of the plaintiff’s execution. 
The jury under this issue found in favor of the plaintiff in execu- 
tion, and condemned the slaves levied on to the payment of the 
debts, and the question to be determined*is, whether the verdict 
and judgment is conclusive against the validity of the deed. 

The general rule of the conclusiveness of judgments, is the one 
laid down by Chief Justice DeGrey, in the Duchess of Kingston’s 
case. “That the judgment of a court of concurrent jurisdiction 
directly upon the point, is as a plea, a bar, or as evidence conclu- 
sive, between the same parties, upon the same matter directly in 
question in another court.” This celebrated judgment has been 
ever since recognized in England and the U. States as a correct 
exposition of the rule. Some difficulty has, however, been found 
to exist, and some discrepancies will be discovered upon an exa- 
mination of the numerous cases on this question as to the mode of 
ascertaining what was the point in issue between the parties, and 
whether proof aliunde for that purpose is admissible, or whether 
the point must not appear from the record. (See the numerous 
cases on this head collected, and arranged by Cowen and Hill, 
3 vol. Phil. Ev. 826, 849.] 
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Necessarily. parol evidence must be admitted to identify the 
subject matter of the su:t. “Every fact wh.ch ex:sts on record, 
must be proved by the record. but when the question is as to the 
real subject matter of the suit, or to show a bar to another suit, the 
identity of the cause of action may be proved by other than re- 
cord evidence. [Parker v. Thompson, 3 Pick. See also Cist v. 
Zeigler, 16 S. & R. 282; Rob:nson v. Windham, 9 Porter. 397.] 

A former judgment is a bar only in reference to the subject 
matter of the su.t. and the points there put in issue and determin- 
ed; where, therefore, it is proposed to show, by the record of a 
judgment, that a certain matter was decided, it must appear from 
the record, that such matter was in issue, and then parol testi- 
mony may be adm:tted to show that the matter was in fact sub- 
mitted tothe jury. If the matter was not within the issue, such 
testimony is not admiss.ble, as it would be, in effect, to contradict 
the record. [Manny v. Hires, 2 Johns. 24; Gardner v. Buck- 
bee, 3 Cow. 120; Burt v. Sternburg, 4 Cow. 559; Wood v 
Jackson, 8 Wend. 9.]} There are, however, numerous adjudica- 
tions by courts of the highest respectability, which hold a much 
more rcstr.cted doctrine, and assert that it must appear from the 
record itself, that the matter again sought to be brought in ques- 
tion, was directly in issue in the former suit, and that parol testi- 
mony in aid of the record, is inadmissible. [Sintzeninck v. Lu- 
cas, 1 Esp. 43; Church v. Leavenworth, 4 Day, 274; Smith v. 
Sherwood, 4 Conn. 276.] 

Admitting, then, as it seems to be the more reasonable doe- 
trine, and better adapted to the proper adm.nistration of justice, 
that parol evidence is admissible to prove that a particular matter 
was, in fact, submitted to the jury, and passed on by it—such 
matter being in issue—the question here is, what was put in issue 
by the plead.ngs, and therefore, proper to be passed upon by the 
jury? = It was not that the property levied on was liable to the ex- 
ecution of the plaint.ff, in which event, as has been previously 
shown, the valid.ty of the deed would have been directly put in 
issue; but it was, that, when the levy was made, the property was 
‘subject to the satisfaction of the execution. Now, it is most ob- 
vious, that the question here presented for the determination of 
the jury, did not involve the val.d.ty of the mortgage. On the 
contrary, it adm:ts, by inypl.cation, its binding force. Such being 
the state of the case, it was inadmissible to prove, by evidence 
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aliunde. that the valid.ty of the mortgage was passed on by the 
jury. Itis very clearly proved, that the val d: ty of the mortgage 
was contested before the jury; but who can undertake to say its 
invalidity was found by the jury. It was not necessary that they 
should pass upon it; and, therefore, non constat, that they did 
pass upon it. There would be no sccur.ty whatever for private 
rights, if an estoppel could thus be created by parol testimony not 
warranted by the record. 

In this case, it appears that. when the levy was mede, the de- 
fendant in execution had such an intercst .n the property as could 
have been seized and sold by the sher.ff, bct that th.s possessory 
interest had ceased to ex'st when the claim was interpcsed. From 
that time the possession, or, at Icast, the right to the possession, 
was vested in the mortgagees; and their demand of the sher.ff put 
an end to his ‘right to retain the slaves. [Magee v. Czrpenter, 4 
Ala. 475.] It results from th:s, necessary, that the only proper 
issue to be tried was, the validity of the mortgage; and that the 
issue which was tried, was wholly immaterial, and did not war- 
rant the court in rendering judgment upon it; but that it should 
have awarded a repleader. [Bennet v. Holbeck, 3 Saunders, 
318, note 6. ] 

These views are decisive of the case. The defendants do not 
attempt to invalidate the mortgage for fraud, except so far as the 
complainants were supposed tu be concluded on that point by the 
verdict of the jury; and it is but justice to the chancellor to add, 
that his opinion coincided with those here expressed; but,he 
yielded his own opinion to the dec:sion of this court in the late 
case of the Planters’ and M. Bank v. Willis & Co. [5 Ala. Rep.] 
In so doing, he gave to that decision an effect not intended by this 
court. All that we meant to determine was, that, upon the pro- 
per issue, whether before or after the law day had arrived, a ver- 


_dict by the jury against the claimant would be conclusive of his 


rights under the deed. 

This court has undoubtedly the power to proceed and render 
a decree in this case; but as the court of chancery would: have 
had the power, in its discretion, to permit an am-ndinent of the 
answer, so as to raise the quest on of fraud in fact, we think it 
proper to remand the cause for f.rther proceed.ngs; bat. as bth 
parties appear to be equally in fault, th.s is not cuns.dered a pro- 
per case for costs; each party will, therefore, pay his own costs in 
this court. 
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JUDGE OF BENTON COUNTY COURT, vwsr, «ec. v. 
PRICE, er at. 


1. An administrator, de bonis non, cannot cavse his predecessor and sureties to 
be sued upon the administration bund executed by them, where no judgment 
or decree has been obtained against the principal therein, for the breach of his 
duty as administrator. 


Wrair of error to the Circuit Court of Benton. 


This was an action of debt, at the suit of the plaintiff in error, 
against the defendants. The suit was brought for the use of 
James L. Simmons, administrator de bonis non, with the will 
annexed, of Wm. Burns, deceased, against Wm. C. Price, the 
late sheriff of Benton. and, ez officio, the predecessor of Sim- 
mons in the administration of Burns’ estate, and Thomas R. Wil 
liams and Isaac Hayncs, his sureties in the bond, which he had 
executed for thé faithful performance of his official duties. 

The declaration alleges, that, on the 14th of January, 1842, the 
grant of administration to Price was revoked, and on the same 
day, letters of administration were regularly granted by the or- 
phans’ court of Benton to Simmons, the real plaintiff; that the 
administrator de bonis non has made a special demand of his pre- 
decessor of the assets, &e., unadministered; and that he has 
failed and refused to deliver up and hand over the same. Itis 
averred, that Price has converted the estate of the decedent, of 
the value of four thousand dollars. Many special breaches of the 
defendants’ bond are stated, which need not be here particularly 
noticed. The defendants demurred to the declaration, and their 
demurrer being sustained, a judgment was rendered against the 
plaintiff. 


S. F. Rice, for the plaintiff in error. 
Wm. B. Martin and T. A. Waker, for the defendants. 


COLLIER, C. J.—The question presented for the considera- 
tion of this court, is, whether the plaintiff’s action can be main- 
tained? It is said that an administrator de bonis non is entitled 
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to all the assets which remain in specie, and were not adminis- 
tered by the first executor, or administrator. [3 Bac. Ab. 19, 
20, 1 Lomax’s Ex’rs. 336.] But ifthe property, in any of the ef- 
fects of the deceased, have been changed by the original executor 
or administrator, and have vested in him in his individual capaci- 
ty, they cannot be recovered by an administrator de bonis non. 
{Ibid. Dodson v. Simpson, 2 Rand. Rep. 294.] So, if the pre- 
vious administrator have wasted or converted the estate, his 
representatives cannot be called to an account by his successors 
in the administration. [1 Lomax’s Ex’rs. 337-8; Wernic v. 
McMurdo, 5 Rand. Rep. 51; Hagthorp v. Hook, 1G. & Johns. 
Rep. 270; Cheatham v. Burfoot, 9 Leigh’s Rep. 580; 2 Por- 
ter’s Rep. 550-] 

In the case of the Judge of the Madison county court v. Loo- 
ney, et al.,(2 Stewt. & P. Rep. 70,] an: action of debt was 
brought in the name of the judge, the obligee of the bond, 
against an executor and his suretics. The breaches assigned 
were: the failure of the executor to return an inventory and ap- 
praisément ; an account of sales; to make scttlement of the af- 
fairs of the estate ; or tépay the persons, for whose use the suit 
was brought, a legacy, which it was the object of the action to 
recover. A demurrer to the declaration was sustained upon the 
ground, that the suit upon the bond was not maintainable, until 
the amount claimed was ascertained by a settlement in the coun- 
ty court or otherwise. [See, also, The Ordinary v. Williams and 
Parkman, et al, 1 Nott & McC. Rep. 587; The Ordinary v. Pow- 
ers, 2°Id. 213.] The case of the Judge ofthe Limestone county 
court v. French, [3 Stewt.& P. Rep. 263,] was an action against 
one of the sureties in an executor’s bond, to recover a distributive 
share of the testator’s estate. The order of the orphans’ court 
professed to be a final settlement with the executor, ascertained 
the amount due each distributee, and the number of them, but did 
not state their names, or render a decree, either joint or several, in 
their favor.. The court was of opinion, that a decree of the or- 
phans’ court, upon the final settement of the accounts of an ex- 
ecutor or administrator, would support an action against his sure- 
ties in the bond, if the money could not be collected of their prin- 
cipal. But it was held, that, as the settlement was not followed 
by an order against the executor for the payment of the money, 
it did not authorize a suit against his sureties. In the Judge of 
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the Limestone county court v. Coaiter, et al., [Id. 348,] it was de- 
cided, that, before suit Gan be brought on the bond, assets must 
be fixed in the hands of the executor, and the inability to make 
the money out of him, must be established: that the order of the 
judge of the county court to pay a specific sum to a d-stributee, is 
tantamount to a judgment of devastavit, and sufficiently estab- 
lishes the fact of assets be:ng in the hands of the executor or ad- 
ministrator. If, in such case, execution had been sued out, and 
returned nulla bona, it would have shown the default of the execu- 
tor, and author.zed a suit aga.nst the sureties on the bond. [See 
Faulk v. The Judge of Monroe County Court, 2 Porter's Rep. 
538; Thompson, Judge, &c., v. Searcy and Fearn, 6 Porter’s 
Rep. 393; Coney v. Williams, et al., 9 Mass. Rep. 114; Stew- 
art v. Treasurer of Champaign County, 4 Ohio Rep. 98 ; Jones v. 
Anderson, 4 McC. Rep. 113.] 

In the goods of Hall, [1 Hagg. Rep. 139.] an action at common 
law being brought in the Archbishop’s name, by the administra- 
tor de bonis non, against the executor of the original administra- 
tor, for the balance of the intestate’s estate, the ecclesiastical court 
directed the bond to be attended with, on the trial at law, 
security being given to indemnily the Archbishop against costs. 
There, the suit was brought against the executor of the adminis- 
trator alone, without joining the sureties of the latter, and the de- 
cision of the court went only to the extent we have stated. Whe- 
ther the condition of the administration bond, under the 22 & 23 
Chas. II. c. 10, s. 1, subjects the obligor to an action where none 
can be maintained here, we will not stop to inquire. It may, 
however, be remarked, that the condition defines the duties re- 
quired with some degree of particularity, and that the case cited, 
is the only adjudication we can find touching the right of the ad- 
ministrator de bonis gon to put the bend in suit against his prede- 
cessor, before he has recovered a judgment against him. [1 Lo- 
max’s Ex’rs. 338 ; 1 Williams’ Ex’rs. 334.] 

By a statute passed in 1806, it is enacted that, «if it appear 
upon examination that any administrator hath embezzled, wasted 
or misapplied all, or any part of the decedent's estate, or shall re- 
fuse or neglect to give bond, w:th security as aforesaid, the said 
(orphans’) court may forthw.th revoke or repeal the letters of ad- 
ministration; and thereupon grant letters of administration to 
such other person or persons, having a right thereto, as will give 
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bond in manner and form aforesaid; who may have actions of 
trover, detinue, account, and on the case, for such goods or chat- 
tels as came to the possess.on of the former administrator, and 
were w.thheld, wasted, embezzled, detained, or misapplied by 
any of them, and no satisfaction made for the same.” [Clay’s 
Dig. 221, § 4.] This act, it is true, gives to the administrator de 
bonis non a remedy in some cases, in which he had none at the 
common law; but it does not authorize the bond to be put in suit; 
it merely gives an action against the original representative for 
the detention, wasting, embezzlement or misapplication of the 
goods and chattels of the intestate that have come to his hands. 
We have seen that neither of the actions provided by the statute, 
or any other, would lic where the assets of the estate had been 
wasted, or converted ; and the act only applies where letters of 
administration have been revoked and granted to another for ei- 
ther of the causes mentioned in it. 

Whether it would not be competent, in the absence of any ex- 
press legislation upon the subject, for the administrator de bonis 
non to cause the bond to be sued on against the first administrator 
alone, and to allege as a breach, a refusal to deliver over the goods 
that remain in his hands unadministered, we will not, as it is un- 
necessary, undertake to determine. It may be questionable 
whether such an action can be maintained, even where letters of 
administration have been revoked for the causes mentioned in 
the statute, where the assets have been wasted or converted; 
but be this as it may, it is perfectly clear upon the authoritjes 
cited that the sureties cannot be sued, either jointly or alone, until 
a judgment or decree has been first obtained against their princi- 
pal, and an execution issued thereon, prove to be unproductive. 

Without undertaking to consider any particular objection to 
the declaration, we are brought to the conclusion that the action 
cannot be sustained ; the judgment of the circuit court is conse- 
quently affirmed. 
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1. A court of eqnity has no jurisdiction to relieve a debtor from applying fur his 
discharge, under the act tv abolish imprisonment for debt, on the ground that 
he has removed his property from this to another State to avoid paying his 


creditor. The right toa discharge is a legal question with which a court 


of equity has nothing to do. 
. When a debtor applies to be discharged, under the act abolishing imprisonment 
for debt, and his schedule shows that he has property in another State, he is not 
compelled to bring it into the jurisdiction of this, as a condition of his dis. 


charge. 


Wair of Error to the Court of Chancery of the 3d District of 
the Southern Division. 


The case made by the bill is this : 

Croom had sued out bailable process against Davis, for a debt 
of 1500 dollars or more, by reason of which he was arrested ; 
and in order to discharge himself from custody, applied to a 
justice of the peace, to obtain the benefit of the act to abolish im- 
prisonment for debt, by filing a schedule of his estate. His 
schedule enumerates some articles of personal property of small 
value, as being in Sumter county in this State, and 14 slaves, 3 
horses and 1 mule, as being in the State of Mississippi; also, 320 
acres of land in Sumter county. The bill charges, that Davis 
has no title, legal or equitable to the land; that the personal es- 
tate in Sumter county is of value scarcely sufficient to pay the 
expenses of getting and selling; and that the slaves, horses and 
mule were run off from this State by him, to avoid the payment 
of the debt due to the complainant, and other debts. That the 
schedule, although it may be, in point of fact, so that the com- 
plainant cannot controvert it by saying he believes it to be untrue, 
is, nevertheless, when coupled with the removal of the property 
out of this State, a fraudulent evasion of the act referred to. 

The bill prays, that the sheriff of Sumter county may be re- 
strained from discharging Davis from custody, without his de- 
livery of the slaves, horses and mule ; and, also, that Davis may 
be restrained from availing himself of his application for dis- 
charge, until he surrenders the same property. 
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The injunction was granted by the register of the court; but 
afterwards, on motion of the defendant, the bill was dismissed for 
want of equity. 


Sairu, for the plaintiff in error, urged, that a court of chancery 
must have jurisdiction of the case made by the bill, otherwise a 
gross evasion of the act abolishing imprisonment for debt, [Clay’s 
Digest 70,] must be tolerated. 


Ince, contra, insisted, that there was no evasion, by the de- 
fendant, Davis, of the act referred to; the case made by the bill, 
is one which is not covered by the statutes; and is an attempt 
to create a remedy where none has been given by law. 


GOLDTHWAITE, J.—The case-made by the complainant's 
bill, is that of a debtor removing his property from the State for 
the purpose of avoiding the payment to his credior; and the ques- 
tion to be examined is, whether a debtor, on this condition, can 
be restrained from availing himself of his application to be dis- 
charged from arrest, under the act abolishing imprisonment for 
debt. 

The bill, in effect, concedes that the creditor cannot prevent 
the debtor’s discharge by resorting to any of the modes given 
by the act itself, and relief in equity is asked under the impres- 
sion that the debtor is required by good conscience to bring the 
property, enumerated in his schedule, within the jurisdiction of the 
State, the more especially when that property has been carried 
from it. 

The statement of this case would seem almost to prove that 
this is a matter to be determined by the court, acting upon the ap- 
plication for the discharge from arrest—for what aid can be ex- 
pected from a court of equity in restraining a party from pursu- 
ing a remedy to which he is entitled atlaw? He either has the 
right to be discharged, or has not the right; but the court to 
which he applies, must make the decision, and we are not aware 
of any course of practice which will authorize the interference of 
a court of equity. 

But, as it may not be satisfactory merely to decide that the 
bill was properly dismissed, because containing no ground for 
equitable interposition, we shall proceed to give our reasons for 
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supposing that the debtor’s discharge could not be prevented by 
his omission to bring the property, enumerated in his schedule, 
within the jurisdiction of the State. We recently had occasion, 
in the caseof Wade v. Judge,[ January Term, 1843,] to give a con- 
struction to the act abolishing imprisonment for debt, [Clay’s Di- 
gest 70,] and then held, that it was to be construed in pari mate- 
ria with the several acts for the relief of insolvent debtors, it form- 
ing a part of the same system of laws. We also collated the se- 
veral statutes, and shewed that the schedule operated as a trans- 
fer of the property within the State ; that with respect to money, 
choses in action, or other property, which might be in the debt- 
ors immediate possession, that is, about his person, or near at 
hand, it would be competent for the court to direct such should 
be delivered previous to the discharge becoming effectual ; but 
we declined to consider how far that would operate on property, 
real or personal, of the debtor without the State. 

It is scarcely possible, if it had been intended that a debtor 
should not be discharged when he owned property without the 
State, unless he procured it to be brought within it, that such in- 
tention should not have been expressed, and the necessary dis- 
tinction made with respect to lands which the debtor might hold 
elsewhere. Independent of the entire silence of the statutes, there 
are some enactments which seem to indicate that the legislation 
was intended to operate only on property within the State. Thus 
the act of 1807, [Clay’s Digest, 274, § 3,] provides, that all the 
estate discovered by the prisoner, shall be vested in the sheriff of 
the county where the lands, tenements, goods or chattels shall be 
found. The same act [§ 4] also provides for the issuing of gar- 
nishee process to persons owing the debtor, or having effects of 
his in their possession. The act of 1824, [Clay’s Digest, 278, § 
19,] directs that, in cases where insolvents have been heretofore 
discharged, and no proceedings have been had to collect the 
debts, &c., and the schedules have been returned to the clerk of 
the county court, the judge shall appoint one or more commis- 
sioners to collect and recover the debts, property and estate due 
such insolvents. 

That the authority conferred by these enactments can only be 
exercised within the State, is evident from the terms used ; and it 
might well be questioned, if legislation had been attempted to af- 
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fect property in other States, how far such legislation would be 
effectual. 

Are we then authorized to presume it was intended by our 
Legislature to prevent a debtor’s discharge, unless he brings with- 
in the jurisdiction of this State property held by him in another ? 
We have already shown such a presumption is not warranted by 
the language used; and that the contrary presumption may be 
inferred. It might also be urged, that, to require it, would not be 
consistent with the spirit of our laws, which inflict imprisonment 
only as a punishment for fraud. Independent of statutory enact- 
ment, there seems to be no reasons which require the debtor 
should be forced by imprisonment to bring his property within this 
State, because his creditor has chosen to pursue him here. In 
addition to this, the property might be subjected to damage and 
expense by the removal; or it might be charged in execution 
or attachment, after rendering the schedule, and before the debtor 
could remove it. 

Doubtless the debtor, who removes his property to avoid his 
creditor, is entitled to little commiseration, but if his schedule is 
made in conformity to the statute, and is not controverted by the 
creditor, the mere fact that he has removed his property to an- 
other State to avoid the debt, will not be sufficient to prevent his 
discharge. Until the removal of property with such intent is 
made illegal or criminal, a court of equity is powerless to aid the 
creditor beyond the provisions of the existing laws. 

Decree affirmed, with costs. 





HALL v. HILLIARD. 


1, An order cannot be made in vacation, at the instance of a stranger to the judg- 
ment, to arrest the execution of a writ of habere facias possessionem, although, 
after its execution, if improperly turned out of possession, he may, in certain 
cases, on motion to the Court, be restored to the possession. 
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Error to the Circuit Court of Mobile. 


This was a petition by the plaintiff in error to the Judge of the 
sixth judicial circuit, praying an order to restrain the sheriff from 
executing a writ of habere facias possessionem which had issued 
upon a judgment to which he was not a party. The Judge 
granted the order in vacation, and at the return term of the writ, 
on motion of the plaintiffs in the judgment, quashed the order so 
made, From this judgment, this writ is prosecuted by the pe- 
titioner, who assigns for error the judgment of the court, quash- 
ing the restraining order. 


Campse tt, for plaintiff in error. 
Apvams and J. Gayue, contra. 


The cause was submitted without argument. 


ORMOND, J.—In the case of Howard and Holman v. Ken- 
nedy’s ex’rs, [4 Ala. Rep. 592,] this court held that it was com- 
petent for a court which had rendered a judgment in ejectment, 
to set aside the writ of habere facias possessionem, after it had 
been executed at the instance of a stranger, not in privity with the 
defendant, and having prima facie, a valid title to the premises 
from which he had been ejected. The ground of that decision 
was, that one was turned out of a possession prima facie, valid 
by the process of the court issuing upon a judgment, to which he 
Was not a party, and of which he had no notice, and therefore 
no opportunity to defend against, and might sustain irreparable 
injury, if the court did not interpose in this summary mode, and 
prevent the abuse of its process. 

In the present case, the application is not to restore the party 
to a possession of which he has been improperly deprived, through 
the medium of the process of the court, but is an eflort by a stran- 
ger to the judgment, to restrain the sheriff from executing the 
process which has regularly issued upon it. 

This application appears to us entirely novel—our researches 
have not enabled us to find any case in which it has been allow- 
ed; and its allowance appears to us to be pregnant with so much 
mischief, and the practice to be so liable to abuse, that we are un- 
willing to set the precedent. 
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Upon a moiion, by a stranger to the judgment, to vacate the 
writ of possession executed, the title under which he claims the 
extraordinary interposition of the court,is open to be controvert- 
ed, and he must make out,tothe satisfaction of the court, on no- 
tice to the plaintiff in the ejectment, at least a prima facie title, 
which the plaintiff did not controvert on oath. For, if the facts 
upon which the relief was sought were contested, it would not be 
proper that the court should act in this summary way, but should 
leave the party as in other cascs, to seck redress in the usual 
mode. 

But, if the application could be made ex parte, by a stranger to 
the judgment, to prevent the execution of the process of the court, 
the interposition of the court wouid be frequently obtained on 
partial or incorrect statements of the facts; and it is not difficult 
to foresee, that the most mischievous consequences would result 
from the obstruction which would be interposed to the execu- 
tion of legal process. 

Nor is any such extraordinary remedy necessary to the protec- 
tion of our citizens. The sheriff is a responsible officer, and acts 
at_his peril, if he excceds his authority, and as has been shown, 
if one not a party to the suit, is prejudiced, he may in a proper 
case, be summarily restored to his rights. Further protection 
than this cannot be granted without danger of improper interfer- 
ence with the rights of the plaintiff. 

From what has been stated, it follows that the Judge should 
not have granted the prayer of the petition, and by consequence, 
did not err in quashing the order improvidently made upon it. 

Let the judgment be affirmed. 


RIVES & OWEN v. WILBORNE. 


1, Where the affidavi: of the claimant of property levied on by execution, describes 
the execution, the property levied on, and when, and asserts that the right there- 
to is in the claimant, this is a sufficient compliance with the statute, although 
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the affidavit is dated on the day the sheriff’s indorsement shows the execution 
was placed in his hands, and four days before the same was levied. 

2. Where personal property is levied on by attachment, and a replevy bond exe- 
cuted, conditioned to have the same forthcoming to abide such judgment as may 
be rendered in the cause, the property cannot be levied on by an execution, the 
lien of which is not paramount, until it is discharged from all liability to satisfy 
the attachment on the judgment therein. 


Warr of Error to the Circuit Court of Sumter. 


This was a trial of the right of property under the statute, in 
which the plaintifls in error were the plaintiffs in execution, and 
the defendant the claimant. The material facts of the cause, as 
well as the questions of law proposed to be revised, are shewn by 
a bill of exceptions sealed at the instance of the plaintiffs. 1. The 
plaintifis moved the circuit court to dismiss the claim on the 
ground that the affidavit made by the claimant was insufficient. 
It was verified before a justice of the peace, who attests it as of 
the 22d February, 1841, and it affirms that “two negroes, name- 
ly, one negro man by the name of Alired, aged about twenty-five 
years, and one negro boy named Bill, aged about fifteen years, 
levied on as the property of Richard Wilborne, by virtue of two 
executions, one in favor of James Rhodes and the other in favor 
of Rives and Owen, that issued from the county court of Sumter 
county, in February, 1841, is his, the deponent’s, own right and 
property.” The motion to dismiss was overruled; and thereup- 
on, an issue was made up under the direction of the court, and 
submitted to the jury, to determine whether the slave, “Bill,” was 
subject to the plaintifi’s execution. 2. On the trial, the plaintiffs 
called a witness, who proved that the slave in question was in 
the possession of the defendant in execution, at the time he was 
levied on. The claimant then produced three writs of attach- 
ment against the estate of the defendant in execution, issued on 
the 6th and 9th days of May, and the 11th of June, in the year 
1840, returnable to the term of the county court of Sumter, then 
next succeeding, all of which were regularly levied, previous to 
their return, on the slave “Bill.” He also introduced a replevy 
bond, in one of the attachments, and proved that the claimant was 
the defendant's surety therein, for the replevy of the slaves. The 
plaintiff’s execution was subsequently levied. Judgments were 
rendered in the suits commenced by attachment, on the 8th day 
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of Frbruary, 1841. Thereupon, the claimant prayed the court 
to charge the jury, that the slave, Bill, when levied on, was in the 
custody of the law, by virtue of the levy of the attachments, and 
the proceedings thereon; and consequently, was not subject to the 
levy of the execution when made; this charge was given in the 
terms in which it was asked. 

The questions now raised are, 1. Should the motion to dismiss 
the claim of property, have been sustained? 2. Was the charge‘of 
the court to the jury, correct? 


Morpny, for the plaintiffs in error, cited to the second point, 
Hagan v. Lucas, 10 Peter’s Rep. 400; Pond v. Griffin, 1 Ala. 
Rep. N. 8. 678. 


Buss and Banow, for the defendant, relied upon Dunklee v. 
Fales, [5 N. Hamp. Rep. 527.] to show, that by the return of the 
slave to the defendant, after his seizure under the attachments, he 
became subject to the execution. 


COLLIER, CU. J.—The act of 1812, enacts, that when pro- 
perty levied on by execution shall be claimed by any person, not 
a party thereto, such person may make oath to such property, 
&c. The oath of the claimant, it is believed, conforms very ful- 
ly to the statute—it describes the execution, the property levied 
on, and when, and asserts that the right thereto is in the claimant. 
The transcript of the execution, which we find in the record, is 
indorsed by the sheriff, received the 22d, and levied the 26th 
February, 1841, while the affidavit appears to have been made 
on the day ofits reception. This discrepancy we do not regard 
as at all material, and if necessary, would intend that the sheriff 
was mistaken in the date of his levy, or the justice of the peace, 
in the day on which the affidavit was verified; the former is per- 
haps the most reasonable inference, as the condition of the clai- 
mant’s bond recites the levy as having been made on the day the 
execution was received. 

2. In respect to the second point, it has been heretofore deci- 
ded, that the levy of an attachment, gives a lien to the debtor up- 
onthe property seized, and that the lien thus acquired, is not lost 
by the defendant's entering into the usual replevy bond, with 
sureties: Further,, that before the forfeiture of the bond, the es- 
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tate attached, can neither be sold or levied on, by another attach- 
ment. or execution: That the property is at the risk of the debtor, 
and his sureties, pending the suit, and no principle, will tolerate 
any disposition of it, which will prevent them from returning it to 
the sheriff, or in any other manner, defeat their lien. It would, 
therefore, seem that it cannot be taken in execution by another 
creditor, either of the original debtor, or claimant. [McRae and 
Augustin v. McLean, 3 Porter’s Rep. 138; Pend v. Griffin, 1 Ala. 
Rep. N. 8. 673.] 

In Hagan vy. Lucas, [10 Peters’ Rep. 400] it appears that pro- 
perty had been levicd on by ahead irom one of the circuit 
courts in this State, and a bond given to try the right, as in the 
present case; afterwards, a writ of feri facias issued from the 
district court of the United States, was levied on the same proper- 
ty, and a claim interposed, as the statute prescribes. The dis- 
trict Judge was of opinion, that the proceedings in the State court 
being undetermined, the property was in the custody of the law, 
and not subject to the levy by the marshal. ‘The cause was re- 
moved by writ of error, to the supreme court of the United 
States, where the judgment was aflirmed. That court held, that 
the bond being conditioned for the return of the property to the 
sheriff; ifthe right sha!l be adjudged against the claimant, it can- 
not be considered as 2 substitute for the property itself. The 
object of the legislature in requiring such a bond was, to insure 
the safe keeping and faithful return of the property to the sheriff, 
if its return should be required. If the property should be ad- 
judged liable to execution, a levy on it at the suit of a third per- 
son, would occasion a forfeiture of the condition of the | 
result so repugnant to equity, as such a proceeding would occa- 
sion, would not be sanctioned. Again: On giving the bond, the 
property was placed in the possession of the claimant—it is not 
withdrawn from the custody of the law, but the claimant, instead 
of the sheriff, is made the custodian. In the hands of the claim- 
ant, under the bond for its delivery to the sheriff, the property is 
as free from the reach of other process, as it would have been 
in the hands of the sheriff. [See, also, 1 Show. Rep. 174; 3 
Munf. Rep. 417.] The reasoning of the court in the case cited 
from Peters, applies with all force to the case at bar; for the con- 
dition of the bond, is substantially the same in each. They both 
provide for the return of the property in the event ofa decision, 
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adverse tothe claimant in the one case, and the defendant in at- 
tachment in the other. 

The case of McRae and Augustin v. McLean, authorises the 
surety of the defendant. to return the property to the sheriff in 
discharge of the bond; and can this be done, if itis liable to seizure 
on other process? Upon the execution of the bond, the law must 
regard the property as in the custody of the defendant in attach- 
ment, and his surety, in order that they may comply with its con- 
dition. But it is argued for the plaintiffs in error, that by the re- 
turn of the slave in question, to the possession of the defendant in 
attachment, the licn of the attachment was lost,and he became 
subject to their execution; and to sustain this argument, Dunklee 
v. Fales, [5 N. Hamp. Rep. 527,] has been cited. In that case 
the furniture attached, was permitted by the plaintiff, to be re- 
turned to the defendant’s possession without any bond having 
been first executed for their safe keeping and delivery. The 
court decided, that to make a valid levy, the officer must take 
possession of the goods; and to retain the lien, which the attach- 
ment creates, he must keep the goods out of the possession and 
control of the debtor. If he permit them to go into his posses- 
sion, and under his control, any other creditor may attach and 
hold them. This case is entirely unlike the one before us. There, 
the levy became ineffectual to continue the lien, because the pos- 
session of the property was returned to the debtor; here the lien 
was continued by the execution of the replevy bond; and as by 
law, the defendant in attachment might, under such circum- 
stances. have the custody of the property, with the assent of his 
surety, we cannot conceive that any consequence prejudicial to 
the latter, can result from such possession. The possession of the 
debtor must be consistent with the rights of the surety, and sub- 
ject to his control, so as to enable him to give effect to those 
rights. 

The right of the surety to return the property to the sheriff, in- 
vests him with a special property in it; and to maintain that pro- 
perty, he must be permitted to assert a claim under the statute. 
It follows from this view, that the charge to the jury was correct, 
and the judgment of the circuit court is consequently affirmed. 
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STEAMBOAT ROBERT MORRIS AND OWNER v. 
WILLIAMSON. 


1. The lien given on a steam-boat, by the act of 1836, for failing to deliver goods 
as specified in the bill of lading, continues until the first day of July next after 
the non-delivery, according to the terms of the bill. 

2. The lien thus created, whea goods are damaged, is not waived by their accept- 
ance by the consignee or owner ; nor by a receipt specifying that they have been 
received in goodorder ‘To make a waiver there must be a knowledge of the 
injury, and an intention to abandon a remedy; or some contract which is in 
consistent with the existence of the lien. 


Appeat from the County Court of Sumter county. 


Tuts is a proceeding, by way of libel, commenced on the 18th 
day of March, 1840, against the steamboat Robert Morris, 
which, after seizure, was claimed and stipulated for by Alphonso 
Brooks. 

The libel charges, that certain goods, on the 28th day of 
December, 1839, were shipped on board the steamboat, at 
Mobile, in good order, to be delivered in like good order, at 
Gainesville, to one Lewis, the dangers of the river only except- 
ed, he paying freight therefor at the rate of one dollar and fifty 
cents per barrel. The contract of freight is evidenced by bill of 
lading, which is exhibited, and the ownership of the goods is al- 
leged to have been in Williamson. The goods are alleged to 
have been damaged, to a considerable extent, on the trip, and not 
delivered in good order. Condemnation of the steamboat, &c., 
is prayed in compensation of the damage incurred. 

The answer of the claimant denied the allegations of the libel, 
and prayed that a jury might inquire of the same. 

It also sets up other matters of defence, which may be thus 
stated. 

Ist. That the goods were caused to be delivered by the steam- 
boat according to the undertaking, and were received on account 
of the libellant at Gainesville, and were received by him. 

2. That the goods were received by the libellant without ex- 
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ception thereto; and thereby, he then and there released and 
dischar red all claim and lien on such boat. 

3. Taat if the goods were damaged, it was caused by the 
dangers of the river, and not otherwise. 

4. That ne ther Lewis, the consignee, nor the said libellant 
paid, or offered to pay, the freight, or any part of it, on said goods, 
and that the same remains unpaid. 

5. That the libellant ought to be barred of this judgment, be- 
cause he did not proceed to trial at the first term of the court af- 
ter filing his libel. 

The case was submitted to the jury on the libel and answer, 
without any exception by either party, and a verdict was return- 
ed for the libellant, assessing his damages at 436 dollars; for 
which, judgment of condemnation against the steamboat was ren- 
dered, and also against the stipulators, it having been discharged 
on bond. 

At the trial, the shipment of the goods was proved by the pro- 
duction of the bill of lading containing the contract recited in the 
libel. It was also proved, that the steamboat proceeded on her 
trip from Mobile no further than Demopolis, where, the water 
failing, she transferred the goods to the steamboat Favorite, 
without the knowledge or consent of the libellant, to be by her de- 
livered at Gainesville, whither she proceeded with them. The 
goods were so much damaged when taken on board, that the Fa- 
vorite would give no bill of lading for them, and were in sucha 
damaged condition that some of the boxes containing them were 
split and broken, and had the appearance of having been wet. 
The contents of the boxes seemed to be wet to some extent; 
but they were not opened until after being received, and after the 
libellant had given for them a receipt, stating that he had received 
them from the Favorite in good order. The libellant was ad- 
vised, before receiving the goods, not to receive them, on the 
ground that they were damaged; but he replied, he had just come 
to the country, and it might be said he was inclined to be diffi- 
cult to please, or the like; and, therefore, he would take them, and 
pay the freight. The freight on the goods was estimated at 285 
90-100 dollars, of which sum the libellant paid 65 dollars, and 
applied to borrow the remainder, but did not obtain it; and it re- 
mained unpaid. There was no proof that he had tendered the 
balance due of the freight money. The day after receiving the 
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goods, they were examined, and found to be much damaged, and 
injured forty per cent. of their value. The goods consisted of 
household furniture of great value, and were contained in boxes 
and barrels, and, thereby, their condition could not be readily dis- 
covered, or the fulj extent of the injury known. 

On this state of proof, the defendant requested the court to in- 
struct the jury, 

1. That if the goods were delivered by the steamboat Favor- 
ite, for the steamboat Robert Morris, and were received by the 
libellant without any exception, then no lien existed afterwards 
against the last named boat. 

This the court refused; but instructed the jury, that a lien would 
exist against that boat to the extent of the damage sustained, if 
that damage was done on the Robert Morris, unless the libellant 
had expressly waived his right after being advised of the extent 
of the injury. 

2. That ifthe libellant received the goods at Gainesville, from 
the steamboat Favorite, knowing they were damaged, and with- 
out making exception, then, that the lien on the Robert Morris 
was thereby discharged, although the libellant had not ascer- 
tained, by examination, the full extent of the injury done them. 

This was refused; but the jury was instructed, that no lien 
would exist in such a case for the damages which the libellant 
had ascertained when he received the goods; but that a lien did 
exist for any damages the goods received alter they were put on 
board the Robert Morris, and before they were delivered at 
Gainesville, and which the libellant had not ascertained at the time 
he received the goods from the Favorite. 

3.' That if the boxes containing the goods plainly indicated, 
by their appearance, that the contents were damaged, and the li- 
bellant, having the opportunity, neglected to make the examina- 
tion, but received the goods without making exception, then he 
could not enforce a lien against the Robert Morris for injuries 
sustained by the goods upon their conveyance. 

This was refused, without any attempt to modify it. 

4. That it was incumbent on the libellant, before he could sus- 
tain this proceeding, to show that he had paid, or tendered, the 
entire freight on the goods. 

This was refused ; and the jury was instructed, that the boat 























a wulshidtbitedad, O Fea 


lees 


son dow dy 


es 


NOR wheat esd! ie 











JANUARY TERM, i844. 53 


Steamboat Robert Morris and owner vy. Williamson. 








was bound to deliver the goods according to the bill of lading, be- 
fore it could demand ireight on them. 

5. That it was incembent on the libellant, under the allegations 
of the libel, to prove he was prepared to pay the freight betore he 
commenced this suit. 

This was refused; and the jury was instructed, that if the 
boat had parted with the possession of the goods, it had thereby 
lost its lien on them for the freight, and it was unnecessary for 
the libellant to prove a tender or payment, or a readiness to pay 
the freight. 

The claimant excepted to the refusal to give the charges re- 
quested, and, also, to those given; and having appealed from the 
judgment rendered against him, here assigns error in the bill of 


exceptions. 


Buss, for the plaintiff in error, insisted that the lien upon the 
boat was waived by the libellant receiving the goods without ex- 
ception. If no presumption of waiver arose from receiving the 
goods, it certainly did when the libellant acknowledged in writing, 
that he had received them from the Favorite in good order. - If 
such is the effect of the admission, the charge given in response to 
that requested in the first instance, is manifestly erroneous. Un- 
der the circumstances of the case, it should have been left to the 
jury to determine whether the conduct of the libellant was a 


waiver of the lien. 


Mertcatre, contra, contended, that, if there was injury sustain- 
ed, the lien could only be discharged by an express waiver. The 
statute continues the lien until the 1st day of July after the lien 
attaches. [Clay’s Digest, 139, § 22, 23, 24.] Where a statute 
creates a lien, it is not waived by an express contract, unless the 
contract is inconsistent with the lien. [Peyroux v. Howard, 7 
Peters, 324.] In the ordinary case of supplies furnished, and a 
credit given, the lien is not waived when the supplies are fur- 
nished to a foreign ship. [Brig Nelson, 1 Sumner, 73.] These 
cases establish, that the notion of waiver can only arise when 
such is the intention of the party. 


GOLDTHWAITE, J.—1. It is not pretended by the libel- 
lant’s counsel, that there is any lien on the steamboat independ- 
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ent of the statute ; and the claimant insists that, even if a lien is 
thus given, that it must be considered as having been waived un- 
der the circumstances shown in evidence. 

The act of 1836, [Clay's Digest, 139,}] after giving a lien upon 
steamboats, or other water crafi, to any person who shall furnish 
materials, labor or stores for their use, provides that, if such lien 
shall not be enforced on or before the first day of July then next 
ensuing the furnishing of such materials, &c., such lien shall cease 
toexist. It provides, also, that this lien shal] be enforced in any 
court having jurisdiction of the amount due; and specifies how 
the boat, &c., may be replevied. The section of the act, which 
is supposed to govern this case, is in these terms : « Whenever any 
steamboat, or other water craft, shall receive on board any goods, 
wares, or merchandise, as freight, to be delivered at any speci- 
fied landing, and shall fail to deliver the same as specified by the 
bill of lading, the owner or consignee of such goods, wares or 
merchandise shall be entitled to a lien on such boat or other wa- 
ter craft, to be sued for and recovered in like manner.” 

It is not probable the Legislature intended to provide oniy for 
a total loss of the goods shipped ; for that, although somewhat 
common, was by no means the most frequent cause of loss to the 
shipper. When goods, which have been received in good order, 
and, by the terms of the bill of lading, are to be delivered, have 
been injured on board the craft, and the injury is not within the 
exceptions contained in the bill of lading, they can never be de- 
livered “as specified by the bill of lading”; such an injury is then 
within the words, as well as the spirit of the enactment. 

We think the statute intended to make this, as well as all the 
other liens created by it, determinable on the first day of July, 
although that day is only mentioned in connexion with materials, 
&c., furnished. We are induced to this conclusion because, if the 
lien was to determine with the departure of the boat, it would be 
ineffectual in all but a very few cases; as it is notorious they 
leave, in most cases, within a few minutes, frequently within 
a few seconds of the delivery. 

It never could have been intended to make the lien, in cases of 
injury, dependent upon the sailing of the craft, as it is by the 
course of the admiralty law. It would be equally inconsistent 
to suppose the lien was always to continue; for this would ef- 
fectually impede all sales of vessels of this deseription. We con- 
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clude, then, that liens of this description, in general, are lost, if not 
enforced by the Ist of July, after the injury ; though there may be 
cases which, from their peculiar circumstances, would create an 
exception, by continuing the lien until an opportunity could be af- 
forded for a seizure. 

2. The instructions of the county court, with respect to the 
supposed waiver of the lien, must be understood in connexion 
with the circumstances in evidence: and it would have been 
proper to have charged the jury, that these did not amount to a 
waiver. Indeed, it is difficult to imagine how one can waive a 
matter of which he is ignorant. 

We think no presumption of waiver can arise, unless the party 
has a knowledge of some injury sustained, and some act is done 
with the intention to waive the peculiar remedy ; or, unless there 
is a specific contract inconsistent with the existence of the lien. 
[Peyroux v. Howard, 7 Peters, 324. Brig Nelson, 1 Sumner, 
73. 

It is evident, that the facts of this case do not bring it within any 
of these principles ; and that they do not warrant the instructions 
requested by the claimant. Therefore, although the charges given 
may not be entirely correct, in the broad terms in which some of 
them are announced, yet they had no tendency to mislead the ju- 
ry when considered in connexion with the evidence. In this 
connexion, they may be considered as free from any error which 
could affect the verdict. 

Judgment affirmed. 





BOYD, ADM’R v. DENNIS. 


1. If an execution be issued in the life-t:me of the defendant the lien may be con. 
tinued after his death by an alias or pluries. But if there be a chasm by the 
lapse of a term, analias cannot issue, but the judgment mast be revived by scire 
facias against the personal representative. 


Error to the Circuit Court of Pike. 
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This was a motion by the plaintiff in error, to quash an execu- 
tion. The facts were, that the defendant in error obtained a 
judgment against the intestate of the plaintil} upon which execu- 
tion issued; after which, and betore the return day thereof, intes- 
tate died. No other execution issued on the judgment for more 
than a year afterwards, when an a/ias was issued and levied on 
certain slaves of the deceased, in the hands of the plaintiff in er- 
ror, as his administrator. 

Upon this state of facts, the court overruled the motion to 
quash, from which this writ is prosecuted. 


Burorp, for plaintiif in error, cited 4S. & P. 237; 3 Ala. Rep. 
254; 4 id. 326, 681; 1 Sand. Rep. 280, note 8. 
J. Cocuran, contra. 


ORMOND, J.—In the case of Collingsworth v. Horn, [4 8. & 
P.] this court held, that, where an execution had issued in the 
life time of the defendant to the judgment, and an alias and plu- 
ries have regularly issued, after his death, without the lapse of a 
term, that the dien of the original execution was preserved ; and 
that the property of the deceased could be sold under the last ex- 
ecution, without a scire facias against his administrator, to revive 
the judgment. 

In this case, there is no controversy about the lien of the first 
execution. The only question is, whether, in the event of the 
death of the defendant in execution, after an execution had issued 
against him, a pluries may be issued after the lapse of more than a 
year, without reviving the judgment against the administrator. 

We think it very clear, that the execution was issued irregu- 
larly in this instance. According to the case cited from 4 Stew. 
& Port., it was allowed thus to continue the lien created by the 
first execution, and to levy and sell under an alias or pluries. 
Here, then, was a chasm by the intervention of two entire terms. 
There was, therefore, no connecting link between the original 
and alias executions; and the latter being issued after the death 
of the defendant, was irregular, without a scire facias against his 
personal representative to revive the judgment. 

The judgment of the court below, overruling the motion to 
quash the execution, must be reversed; and a judgment quashing 
the execution. be here rendered. 
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THE STATE v HARKINS. 


1. The Circuit Court cannot refer to the Supreme Court, as novel and difficult, a 
question of law arising in a criminal case, until it has rendered judgment therein. 


On points referred as novel and difficult from the Circuit Court 
of Shelby. 


The defendant was indicted for an assault and battery, with 
the intent to murder; and upon an affidavit, that John W. Wig- 
gins, who. resided in the State of Miss.ssippi, was a material wit- 
ness for him on the trial, that he could not prove the same facts, 
(all of which were particularly stated.) by any other witness 
within h:s knowledge, he moved the court for a commission to 
take the deposition of the witness; his motion was overruled, 
the cause continued, and the question, whether a deposition could 
he taken and received as evidence in such a case, was referred 
to this court for its decision, as novel and difficult. 


The Atrorney Genera for the State, moved to dismiss the 
case on the ground, that this court could not take jurisdiction of 
a case referred as novel and difficult, until it had been tried in the 
primary court. 


Peck, for the defendant. 


COLLIER, C. J.—The 18th section of the act of 1820, pro- 
vides, “that the judge of the circuit court may, at discretion, on 
a point reserved, motion in arrest of judgment, or for a new trial, 
in any crim‘nal case, resp:te the judgment or sentence, and reserve 
such point or motion for the Supreme Court at their next suc- 
ceeding term; and in sch case, the Supreme Court shall pro- 
nounce judgment, sentence or decree, as the law directs, and 
award execution accordingly.” [Clay’s Dig. 294, sec. 32.] By 
the first section of the thirteenth chapter of the penal code, it is 
enacted, “Whenever in any criminal case, either on the trial, or 
on demurrer, or on motion in arrest of judgment, any point or 
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question shall arise, which, in the opinion of the presiding judge, 
is novel and difficult, it shall be his duty, on request, to reserve 
such point or question distinctly upon the record, for the revision 
of the Supreme Court at its next succeeding term, and the pre- 
siding judge shall proceed to render judgment on the conviction ; 
but the execution of the judgment shall be suspended,” &e. It is 
needless to consider whether the last statute does not fully pro- 
vide for the subject matter embraced by the first, and, of conse- 
quence, repeal it by implication. Neither of the acts authorize 
the reference of a question to this court as novel and difficult, un- 
til a trial of the defendant has been first had. In respect to the 
first statute, such was the view taken at a very early day after 
its passage. [Phleming v. The State, Minor’s Rep. 42; The 
State v. Reece, Id. 266.] Though, perhaps, we might not en- 
tirely adopt all the reasoning employed by the court in those 
cases, we cannot doubt the correctness of their conclusion. 

The last enactment is too explicit to render construction at all 
necessary ; for it expressly declares, “the presiding judge shall 
proceed to render judgment on the conviction ;” showing con- 
clusively, that the defendant must be first tried before points aris- 
ing in his case can be referred as novel and difficult. These 
statutes being our only warrant for taking cognizance of cases 
referred, any response to the question presented would be extra- 
judicial and unauthoritative ; and, in our judgment, inexpedient 
and improper. 

The case referred is, therefore, dismissed. 





ETHRIDGE v. FULLER. 


1. When the record discloses that a cause has been in court for three years, and 
has once been continued by consent, the judgment will not be reversed, although 
no service or writ appears in the transcript, and although the appearance of the 
defendant’s attornies is on their motion stricken out. The proper course, if there 
was no service or waiver, was for the defendant to explain the condition of the 
record, by affidavit, and ask its correction. 
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Wair of Error to the County Court of Mobile County. 


In the transcript sent to this court, there isno writ. The dec- 
laration is entitled of February term, 1840, and it appears the 
cause was continued by consent, at the February term, 1841, 
and again, for want of papers, at February term, 1842, At the 
February term, 1843, the parties came, by their attornies, and on 
motion of Gibbons and Fisher, their appearance for the defendant 
was stricken out, at their request, and a jury rendered a verdict 
for the plaintiff, on which judgment was given. 

The defendant now insists, by his assignments of error, that he 
was not before the court, and for that cause the judgment is 
erroneous. 


Gispons, for the plaintiff in error. 
LeseEsne, contra. 


GOLDTHWAITE, J.—This belongs to that class of cases in 
which we have so often refused to reverse judgments on account 
of the supposed omission of service of the writ. Here, for three 
years, the cause remains in court, and the record shows it to have 
been once continued by consent, and also, that the parties came 
by their attornies at the term when the trial was had. If in truth 
there was no service of process, nothing was easier than for the 
defendant to have explained the condition of the record by affida- 
vit, and we are not called on to presume the court below would 
have omitted to correct the entries, which in effect, conclude the 
defendant if they are inconsistent with the facts. Nor, is it a 
legitimate presumption, when the courthas, immediately after its 
action in striking out the appearance ofthe gentlemen named, 
proceeded to try the case, that it also intended to declare the de- 
fendant was not in court. In addition to all that the record dis- 
closes previous to the judgment, we perceive that a motion was 
made by the defendant’s attornies afterwards, to correct the judg- 
ment entry, so as to correspond with the facts which occurred at 
the trial, which facts are said, in the entry of the motion, to be 
set out in an affidavit, likewise omitted in the transcript. It is 
proper to remark, that the entry of the judgment is as much the 
matter of exception, as any thing which can occur in the pro- 
ceedings of a cause, and if it is entered in defiance of the truth, 
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means exist by which the action of the court can be controlled, 
and the injury redressed. 

The absence of the writ and its service, from the transcript, 
are controlled by the express terms of the record, and therefore, 
there is no cause for reversal. 


Judgment affirmed. 





CALDWELL v. KIRKPATRICK. 


1. A general covenant of warranty of title in a conveyance of land, is not a eove- 
nant of seizure. but is cquivalent only to a covenant for quiet enjoyment. 


Error to the Circuit Court of Butler. 


Action for breach of covenant by the plaintiff, against the de- 
fendant in error. 

The action is for a breach of covenant of warranty, in a deed 
for a lot in the town of Greenville. The breach is thus alleged: 
“Yet the said plaintiff in fact saith, that said defendant hath not 
kept his said covenant in this, that said plaintiff was ousted from 
the possession of the said premises by superior title in law—and 
in this likewise, that said defendant d.d never plaice defendant in 
possession of the said premises, and plaintiff hath not been able to 
obtain possession thereof by legal process. In this, also, that 
plaintiff was not seised at the time of the del.very of said deed cf 
said premises, and could not, and would not, make livery of sei- 
zen according to said covenant:. Wherefore, &c.” 

The defendant pleaded a special non est factum. 

Pending the trial, a bill of exceptions was taken; by which it 
appears that the plaintiff, to show the breach of the covenant of 
seizin, introduced evidence tend.ng to prove, that at, before, and 
subsequent to the making and delivery of the deed and covenant 
sued on, one Robert Reed, was in possession of the premises 
granted in the deed, and claiming title and right of possession to 
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the same, and that he refused, on demand, to deliver possession to 
plaintiff, under said deed. Also, evidence tending to prove that 
said defendant never had possession of said prem’ses at any time. 
There was no proof that said defendant had ever had at any time, 
title of any sort to the premises. 

The plaintiff requested the court to charge the jury, that if 
they believed the evidence, it would establish a breach of the cove- 
nant of seizin; which charge the court refused, and charged the 
jury, that the proof of these facts would not be a breach of the said 
covenant, without further proof, showing that said Reed held un- 
der color of title by some written contract or agreement, show- 
ing either a legal or equitable title in him; to which the plaintiff 
excepted. The defendant had a verdict and judgment, from 
which this writ is prosecuted. The assignment of error pre- 
sents for revision, the refusal of the court to charge, and the 
charge given. 


Cook, for plaintiff in error. 
Bouine, contra, cited 2 Johns. Rep. 395; 7 id. 258, 376; 11 
id. 122. 


ORMOND, J.—The question to be settled in this case is, 
what is the import of the general covenant of warranty, upon a 
sale of lands in th:s State. 

In England, anciently, the covenant of warranty authorised the 
tenant, if he lost the lands, to recover of the warrantor, lands of 
equal value. This rule was of feudal orig'n, and according to 
the opinion of Chief Justice Parsons, in Gore v. Brazier, [3 Mass. 
544,] had been so far relaxed before the settlement of this coun- 
try, as to permit the tenant ousted, by title paramount, to maintain 
a personal action of covenant broken, on a real covenant of war- 
ranty. Be this as it may, itis certain, that in modern times, the 
general warranty in a deed has been considered a personal cove- 
nant, though in England, and in many of the States of the Union, 
it has gone into d.suse, and been superseded by the more defi- 
nite and precise covenants of seiz:n, right to convey, for quiet 
enjoyment, agiinst incuinbrances, and for further assurance. 
[Platt on Cov. 3U5.] 

In this State, the most usual covenant, where one is entered in- 
to upon the sale of lands, is a general covenant of warranty of 
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ttle. In our opinion, the- only effect of this covenant, in this 
State, is for quiet enjoyment, which is an assurance against the 
consequences of a defective title, or of any disturbance in the en- 
joyment of the land conveyed. 

This is conclusively shewn by referring it to its origin at a re- 
mote period of the common law. Its effect then, as we have 
shown, was to entitle the tenant, when evicted, to recover lands 
of equal value, from the warrantor—the silent operation of time, 
has converted the remedy into a personal action for damages, not 
for a defect of title in the grantor, or because there was an out- 
standing paramount title, but because the grantee had been oust- 
ed from the possession by one having a paramount title, and this 
answers only to the modern covenant for quiet enjoyment. 

This has been the decision in other States. Thus, in Emerson 
v. Minel, [1 Mass. 464,] in an action upon such a covenant as 
this, the court held, there could be no recovery without proof of 
an eviction, and Sedgewick, Justice, said, “that it was in fact, and 
in essence, a covenant for quict enjoyment.” The same doctrine 
was asserted in Townsend v. Van Cortlandt, [6 Cowen, 123.] 
It is also so considered in Kentucky and Virginia, as is shown 
by the citations in 2 Lomax’s Dig. 273, and doubtless in all the 
States where this covenant is used, as it is impossible to suppose 
at this day, that it is not a personal covenant. [4 Kent’s Com. 
4 ed. 472.] 

The effect then of the general covenant of warranty being for 
quiet enjoyment, we proceed to inquire, what rights are acquired 
under it, and what obligations it imposes. To constitute a breach 
ofthis warranty, it is not necessary there should be an actual ex- 
pulsion—the covenant secures a legal entry, as well as the enjoy- 
ment of the lands. [Ludwell v. Newman, 6 Term Rep. 453; 
Platt on Cov. 327; 2 Lomax’s Dig. 269; Gardner v. Kittletas, 3 
Hill, 332.] 

In this case, it appears that the grantor had neither the title or 
the possession of the premises, at the time of the warranty, but 
that the possession was in one Reed, who claimed title and right 
of possession to the same. The counsel for the plaintiff, it is true, 
erred in considering the warranty a covenant, that the grantor 
was seized in fee of the premises, but the court also erred in charg- 
ing the jury that the covenant was not broken, because it did not 
appear that Reed held under color of title, by some written con- 
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tract or agreement. Until the grantor proved he had title to the 

land conveyed, the possession of Reed was sufficient evidence of 

title in him, and the plaintiff could not be required to commita 

trespass by ousting him. ‘The possession of Reed was prima 

facie evidence of title in him, which could only be repelled by 

evidence on the part of the grantor of a title paramount to his. 
Let the judgment be reversed, and the cause be remanded. 


Ex parre HARKINS. 


1. A commission cannot issuc, according to the common law, to take the deposi. 
tion of a non-resident witness, at the instance of the defendant in a criminal 


case ; and there is no statute in this State authorizing such a procedure. 


Tue petitioner was indicted in the Circuit Court of Shelby for 
an assault and battery upon Westley Gragg, with the intent to 
murder him. Thereupon, he moved the court for a commission 
to take, by deposition, the testimony of a witness resident in the 
State of Mississippi—first showing by a letter from the witness, 
and his own affidavit, that the evidence would be material and 
important for his defence. The motion was overruled ; and the 
petitioner now moves this court for a mandamus to the circuit 
court, commanding it to issue a commission pursuant to his 
motion. 


Peck, for the petitioner, insisted, that, although the statute did 
not authorize a deposition to be taken in such case, yet it was en- 
tirely competent for the circuit court, in virtue of its inherent 
powers to award a commission to take the testimony of a wit- 
ness resident without the State. Ue cited Greenleaf’s Ev. 367; 
1 Wash. C. C. Rep. 236, note. The case of The People v. Res- 
till, [3 Hill's Rep. 295-6,] determines, that, although testimony, 
de bene esse, cannot be taken by the prosecutor against the de- 
fendant’s consent, yet the same rule does not hold where the de- 
fendant himself proposes to take a deposition. 
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S. F. Rice, for the State, contended, that it was not allowable 
to read depositions in a crin/nal case, according to the rules of 
the common law. This was clearly shown by the case of The 
People v. Restill, [3 H.ll's Rep. 289.] In England, and in New 
York, there has been some leg slution on the subject ; but in this 
State, we have no statute wh.ch introduces any modification of 
the law. 


COLLIER, C. J.—Mr. Greenleaf, in his admirable treatise on 
Evidence, [p. 357-8,] says, that the method of obtaining the tes- 
timony of w.tnesses res.dent abroad, has always been familiar in 
the ‘courts of admiralty ; and he supposes it to be within the in- 
herent powers of all courts. The law of nations, [says he,] re- 
quires the courts of justice of different countries to assist each 
other for the furtherance of just.ce ; and, hence, when the testi- 
mony of a foreign witness is necessary, the court, before which 
the action is pend.ng. may send to a court, w.thin whose jurisdic- 
tion the w.tness res.des, a writ, called a letter rogatory, request- 
ing the court abroad to cause the deposition of the foreign wit- 
ness to be taken in due course of law. The court of chancery 
has always freely exercised this power; but the learned author 
says, the courts of common law scem not to have asserted it ina 
direct manner and of their own authority. They have, however, 
used means to coerce the adverse party to consent to the exami- 
nation of witnesses who were absent from the State. These co- 
ercive means were such as putt.ng off the trial, or refusing to en 
ter judgment, as in case of non-suit, if the defendant was _per- 
verse; or by a stay of proceedings, till the party, applying for 
the commission, could have recourse to a court of equity, by in- 
stituting a new suit there, auxiliary to the action atlaw. Subse- 
sequently, however, the courts refused to do that by indirection 
which they could not do directly, and by legislative enactment; 
but in Great Britain, and the most of the States of the Union, the 
inconvenience has been remed.ed. [Greenl. Ev. 869—870-1-2 
-3-4. 

Mr. Blackstone, [3 Com. 383,] in treating of the trial by jury; 
and its defects, in connection with the limited powers of courts of 
law. says that these courts have not the power to examine wit- 
nesses abroad, or such as may be going abroad, and receive their 
depositions in writing, de bene esse. This, says he, may be done 
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at any time through the channel of a court ofequity. Such was 
the law in respect to depositions taken in civil cases pending in 
common law courts, indzpendently of statutory regulations. 

In The People v. Restill, [3 Hill’s Rep. 289, N Y.,] the ques- 
tion was most elaborately and learnedly considered, whether, 
according to the principles of the common law, a deposition could 
be taken and read as evidence in a criminal case, without refer- 
ence to the consent of parties. The conclusion was, that the 
common law did not authorize evidence to be thus taken in such 
acase. The court say, that the authority for using depositions as 
evidence in Crown causes, is the statute of 1 & 2 Phil. and Ma- 
ry, ch. 13, which requires the magistrates, before whom a pri- 
soner is brought, to take his examination, and the information of 
them that bring him, put the same in writing, and certify it to the 
next gaol delivery within his commission. This statute applies 
only to felonies; and it is settled, that depositions taken in the 
manner it prescribes, are not admissible in cases of misdemeanor. 
jRex v. Paine, 1 Salk. Rep. 281; 1 Ld. Raym. Rep. 729; 5 
Mod. Rep. 163; Comb. Rep. 358; Carth. Rep. 405.] 

The learned counsel, who moved for a mandamus, has cited 
The People v. Restill to show, that, although witnesses cannot be 
examined de bene esse, at the instance of the State, yet they may 
be, after indictment found, at the instance of the defendant. Itis 
certainly stated in the opinion of the court, that such is the law in 
New York; but the court cite several legislative provisions of 
that State to which the common law is indebted for a modifica- 
tion in this respect. In that case, [Matthews v. Port, Comb. Rep. 
63, and Vin. Ab. Evidence, [A. b. 32, pl. 7,] are commented on, 
and the conclusion attained, that the case in Comberbach, which 
is noticed by Mr. Viner, is an incorrect report of what was, at 
most, a mere dictum; and does not lay down the law with accu- 
racy. [See also 3 Dane’s Ab. ch. 87, art. 2 & 3; 2 Starkie’s 
Ev. 485.] 

No statute has heen enacted in this State, which authorizes a 
deposition to be taken in a criminal case ; and the fact that the at- 
tention of the Legislature must have been called to the subject, 
when it provided this method of taking testimony in a civil suit, 
should disincline us to grant the motion, even if we thought the 
matter was within our discretion. Without attempting to con- 
trovert what Mr. Greenleaf says about the inherent powers of 
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courts, as founded upon the law of nations, it is quite enough to 
say, that neither the courts of England or the United States, which 
proceed according to the course of the common law, have at any 
time, in virtue of such power, claimed the right to cause testi- 
mony to be taken by deposition. And we are unwilling to be the 
first to make a precedent. If the greater inconvenience or injus- 
tice is likely to result from the law as it now stands, which we ve- 
ry much question, the Legislature can provide the appropriate 
remedy. 

The view taken has led us to the conclusion, that the circuit 
court had not the authority to make the order which the defend- 
ant sought ; and this court cannot, consequently, award the man- 
damus, but must deny the motion for that purpose. 





HEADON v. TURNER, ADMINISTRATOR. 


1, The administrator of an intestate, against whom a judgment has been reco. 
vered, when living, is the proper party to sue out a writ of error, and may do 
so on application to the clerk. If he supersedes the judgment, it may be af- 
firmed with damages, as in other cases. 


GOLDTHWAITE, J.—A motion is made for judgment on 
a certificate of the clerk of the county court of Sumter county, 
which recites, that, at the February term, 1843, of that court, 
John Headon recovered a judgment against James House for 
1082 dollars; that House is now dead, and Benjamin D. Tur- 
ner is his administrator. That Turner, administrator, applied 
for, and obtained a writ of error, giving bond, &c. The ques- 
tion is, whether a judgment of affirmance can be rendered on this 
certificate. 

A writ of error, by the course of the common law, issued out 
of the court of chancery, and was considered as a new action. 
[2 Wms. Saund. 101,@; 101,¢.] When the defendant to the 
judgment, in debt or damages, died after judgment, his executor 
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or adniinistrator was the proper party to sue out the writ. [6 
Comyns’ Digest Pleader, 313, g. 

It is true, our statutes have changed the manner of issuing the 
writ, but they do not affect the right of the party in interest to sue 
it out in all the cases where it was allowable by the common law. 
By the act of 1820, [Clay’s Digest, 306, § 3,] it is made the duty 
of the clerks of the circuit courts, on the application of the party 
against whom any final judgment shall be rendered, or on the ap- 
plication of the attorney of the said party, to issue 2 writ of er- 
ror returnable to the Supreme Court. The same rule is extend- 
ed to the county courts by the act of 1821. [Clay’s Digest, 297, 
§ 4.] 

It is evident, that the strict letter of this statute does not in- 
clude the case of a person who becomes connected with the 
judgment in consequence of the death of the defendant; nor does 
it reach the case of a plaintiff, who wishes to reverse a judgment 
rendered in his favor; yet it is every day’s practice for the latter 
to sue out a writ of error on application to the clerk. 

We think the statute must receive the reasonable construction 
of extending to all cases in which a writ of error could be sued 
out at common law ; and we incline to this opinion, because there 
seems to be an evident intention to allow the writ in its most ge- 
neral sense. 

It is true, this court, on three occasions, [Sewall v. Bates, 2 
Stew. 462; S.C. 3 ib. 199; Bettis v. Taylor, 6 Porter, 333,] 
had directed process to issue hence to the court below; and we 
do not now doubt its authority to do so, in virtue of its general 
superintendence and control over inferior jurisdictions. But if 
the power to allow writs of error in a case like this, and to many 
which are similar, is not with the clerk, great injury might resultto 
a suitor. The case of a death pending the execution, will illus- 
trate the necessity which exists for giving these acts a liberal 
construction. 

We have, however, had a somewhat similar point before us at 
a former term; and, in Perrine v. Babcock, [6 Porter, 391,] we 
held, that where there were several defendants, the death of one 
could be suggested in the writ issued by the clerk, at the instance 
of the others. We then held, that, as to cases not within the 
terms of the statute, it was our duty so to mould the process, as 
to produce the least inconvenience to parties; and that, unless 
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injury would result from that course, it would always be prefer- 
able the writ should issue from the court below. 

The statute, under which plaintiff in error is authorized to sus- 
pend the judgment, is sufficiently broad to cover every case, in- 
asmuch as the bond is to be given by the party applying for the 
writ; [Clay’s Digest, 307, § 6 ;] and the statute was extended to 
a writ of error issued from this court in Bettis v. Taylor, [6 Por- 
ter, 335.] 

This view of the subject shows the writ of error was proper- 
ly issued; and, therefore, the party is entitled to judgment on his 
certificate. 





DEXTER AND ALLEN v. NELSON. 


1. A conveyance of land, by one agalnst whom the land conveyed was held ad- 
versely by claim of title, is void. 


Error to the Circuit Court of Montgomery. 


Trespass to try title to a lot in the town of Montgomery, by 
the plaintiffs against the defendant. It appearing that the defend- 
ant was tenant to one Dargan, the latter was permitted to de- 
fend. 

Upon the trial, the plaintiffs produced a patent from the United 
States for one hundred and sixty acres of land, which, it was ad- 
mitted, embraced the locus in quo, which issued to John Falco- 
ner ; and, also, produced, and proved, a deed from Falconer to 
them for the premises sued for ; and, having proved the trespass 
and damage, rested. 

The defendant then proved, that, previous to the execution of 
the conveyance from Falconer to the plaintiffs, he was the owner 
and in possession of the premises sued for, holding adversely to 
Falconer by a deed from one Stewart. 


The court charged the jury, that if Dargan, by his tenant, was 
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in the adverse possession of the lot previous to the conveyance by 
Falconer to the plaintiffs, that such conveyance was void, and 
the plaintiffs could not recover. 

The charge of the court is assigned for error. 


Wiis, for the plaintiffs in error. The rule, that lands held 
adversely cannot be sold, is not part of the common law, but is 
founded on the statute, [82 Henry, 8,] and grew out of a state 
of society entirely different from ours. He cited 4th Kent’s Com. 
439; 1 Stew. 229. 


Gotptuwaire, contra, to show that a conveyance by one out 
of possession, with an adverse possession against him, was void, 
cited 4th Kent, 441; 5 Pick. 348; 6 Mass, 418; 5 Johns. 489; 
4 How. 13; 3 Litt. 20; 8th Cowen, 382, 589; 4 Mason, C. C. 
326. The statute of uses merely dispenses with livery of seizin. 


ORMOND, J.—Our first impression was, that the sale and 
conveyance of the land in this case was not void in consequence 
of the adverse possession of the defendant in error, as no statute 
similar to that of the 32 Henry 8, had been passed in this State. 
We are satisfied we were mistaken. The original simplicity of 
the common law admitted of no estate in lands which was not 
clothed with the immediate seizin and possession thereof. The 
ancient common-law mode of conveying lands was, by livery of 
seizin, and necessarily includes the idea of a sale of lands by one 
not in possession. 

Lord Coke, commenting on the text of Littleton, that no entry 
could be reserved to a stranger upon a feoffment, says, “ here 
Littleton reciteth one of the maxims of the common law, and the 
reason hereof is for avoiding maintenance, &c., and, therefore, 
nothing in action, entry or re-entry, could be granted over.” [2 
Thomas Coke, 99, 214, a.] 

The statute, [32 Henry, 8,] and which has been re-enacted, 
substantially, in most of the States, was not passed for the pur- 
pose of making void sales of ]and where the land was held ad- 
versely to the vendor, but to punish the parties concerned in it ; 
the penalty being the whole value of the land. In a decision up- 
on this statute, Montague, Ch. Justice, says, “In this point, the 
statute has not altered the common law, for the common law 
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before the statute, was, that he who was out of possession, ought 
not to bargain, grant or let his title; and if he had done so, it 
should have been void; then the statute was made in affirmance 
of the common law,and not in alteration of it;and all that thestatute 
has done is, it has added a greater penalty to that which was void 
by the common law before.” [Partridge v. Strange & Croker, 1 
Plowden, 88. ] 

It is unnecessary to add other citations, as it is clear that the 
deed offered in evidence by the plaintiff, being made by one not 
entitled to the possession, was void. 

Let the judgment be atfirmed. 





Dor ex vem. HEYDENTFELDT v. MITCHELL. 


1. Where one has been in possession of Jand for several years, built a house and 
made other valuable improvements thereon, the inference is, that his oceu- 
pancy is legal, and that he has such an interest as may be sold under execu- 
tion. ‘The purchaser of land thus occupied, at a sale under execution, may 
maintain an action to recover the possession of the occupant. 


Warr of Error to the Circuit Court of Tallapoosa. 


This was an action of ejectment for the recovery of the south 
half of section five, in township twenty-one, and range twenty- 
three, situate in the county of Tallapoosa. The cause was tried 
under the usual consent rule, on the plea of “not guilty,” and a 
verdict and judgment rendered for the defendant. From a bill of 
exceptions sealed at the trial, it appears that one Taylor built a 
house on the land in question, and took possession thereof, in the 
latter part of the year 1838, and made valuable improvements 
thereon. Sometime afterwards, Shackleford, the father-in-law of 
Taylor, resided in the house with him up to the fall of 1842, or 
spring of 1843, when the latter left the country. The defendant 
also, the son-in-law of Shackleford, about the time of Taylor’s 
removal came to reside in the house with Shackleford. The 
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plaintiff then produced a judgment from the Montgomery circuit 
court, rendered in March, 1842, against Taylor and Shackleford, 
in favor of the bank, and the execution and levy on which the 
premises were sold on the first Monday in July, 1842; and also a 
regularly authenticated sheriffs deed to the lessor of the plain- 
tiff. The court charged the jury, that unless the evidence shew- 
ed that the defendant derived title or possession from Taylor or 
Shackleford, or claimed under them, the plaintiff could not reco- 
ver; and unless this appeared, the possession of Taylor and 
Shackleford did not constitute such a legal estate, that a sale un- 
der execution affected the rights of the defendant. The plain- 
tiff prayed the court to charge the jury, that the prior possession 
and valuable improvements was prima facie evidence of legal 
title in them, in the absence of proof to the contrary; which 
charge the court refused to give. Further, the plaintiff prayed 
the court to charge the jury, that the possession of Taylor and 
Shackleford, was prima facie evidence, that their estate was 
such as was subject to sale under execution; which charge the 
court refused to give, and instructed the jury that it was not pri- 
ma facie evidence of title, as against the defendant, unless it ap- 
peared he claimed under Taylor or Shackleford, To the refu- 
sal to charge the jury, as prayed, and to the charges given, the 
plaintiff excepted, &c. 


Harris and Haypenrexpr, for the plaintiff in error. 
W. P. Cumtron, for the defendant. 


COLLIER, C. J.—It may be laid down, generally, that a 
mere possessory right to lands, accompanied with actual posses- 
sion, may be levied on under a fiert facias, and sold in satisfaction 
ofthe judgment. [16 Johns. Rep. 192; 18 id. 94; 3 Caine’s Rep. 
189; 9 Cow. Rep. 73.| This principle is not, however, without 
its exceptions. In Rhea, Conner & Co. v. Hughes, [1 Ala. 
Rep. 219,] it was decided, that the mere possession and improve- 
ment of land belonging to the United States, no matter how valu- 
able, cannot be levied on and sold under execution; and in Doe 
ex dem. Davis v. McKinney and McKinney, at June 1843, we 
determined, that if the possession be referable to an equitable title, 
the property can only be subjected to sale through the medium of 
a court of equity. This latter decision was influenced by the 
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act of 1820, which declares that the legal title only shall be sold 
under execution, and that the equitable estate shall be reached by 
suit in chancery. [See further, Smith, et al, v. Hogan, 4 Ala. 
Rep. 93.] 

There is nothing in the record, from which it can be inferred, 
that the possession of Taylor and Shackleford comes within any 
exception to the rule stated. Itis said, that they had occupied 
the land about four years, built a house and made other valuable 
improvements on it. From all this, it may be presumed, that 
they were not mere trespassers, but rather, that their occupancy 
was legal. Under this view of the case, it will follow, that the 
sale under execution was regular. In Doe ex dem. Davis v. 
McKinney and McKinney, ut supra, it was held, that a pur- 
chaser at a sale under execution, acquires all the legal rights of 
the defendant, [Jackson v. Gridley, 18 Johns. Rep. 98;] and the 
latter becomes quasi his tenant, and will be deemed to continue 
in that character, until an actual disseisin or disclaimer on his 
part. [Jackson v. Sternbergh, 1 Johns. Cases, 153; Avent v. 
Read, 2 Porter's Rep. 482.] If then, Taylor and Shackleford, 
upon being ousted, could have maintained an ejectment, the plain- 
tiff, who, by his purchase, was substituted to all their rights, is 
entitled to the same remedy. This is not only a legal conclu- 
sion, from what has been said, but it is well settled upon authori- 
ty, that a prior possession for a period short of that in which the 
statute of limitations will operate a bar, will entitle such posses- 
sor to maintain ejectment against one who has not a paramount 
title. [Smoot and Nicholson v. Lecatt; 1 Stew’t Rep. 598; and 
cases there cited. See also, Stodder v. Powell, id. 287.] 

It is needless to consider, with particularity, the charges given 
and refused by the circuit Judge to the jury; for it is clear, that 
the law was declared to be very different from what we have as- 
certained it to be. The judgment is, therefore, reversed, and the 
cause remanded. 
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SAUNDERS v. CAMP. 


1, When the judgment entry shews a sufficient admission to charge the far- 
nishee, his answer, although in writing, and sent up with the transcript, can 
not be looked into to impeach the judgment, unless it is referred to in the entry, 
or made a part of the record, by sorne specific exception. 


Warr of Error to the County Court of Sumter County. 


This is a proceeding by Camp, as the judgment creditor of one 
Chiles, to subject a debt due to the latter by Saunders. The 
judgment entry recites, that the garnishee answered an indebted- 
ness of 119 dollars, for which judgment was given, and on which, 
this writ of error is prosecuted. 

The transcript sent to this court, sets out an answer of Saun- 
ders, in writing, purporting to have been sworn to in open court, 
the 16th February, 1843, (the judgment is entitled of Febrauay 
term, of the same year) but no reference is made to it in the judg- 
ment entry, nor docs it appear that any exception to the judgment 
was then made. 

This answer states, that the garnishee, on the 4th January, 
1848, was indebted to Chiles, in the sum of 119 dollars. That 
in the forenoon of the same day, he agreed to accept an order 
from Chiles, in favor of one Chapman, if Chiles would give it, for 
the balance which might be due him on settlement. Chapman 
presented a written order from Chiles, in the afternoon of the 
same day, but the garnishee process had then been served. 

y 

Lyon, for the plaintiff in error, insisted, the answer could be 
looked into, for the purpose of showing that the court erred in ar- 
riving at the conclusion of indebtedness. [I ortune v. State Bank, 
4 Ala. Rep. 385.] 

If the answer is examined, it will be seen there is no admission 
of an indebtedness to the plaintiff; so far from this, he alleges 
that he had promised before the service of the process, to accept 
an order in favor of Chapman, for the amount due Chiles. | This 
is, in effect, the denial of indebtedness to Chiles, and an admission 

10 
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that he owes Chapman. {1 Stewart, 9; 3 Porter, 105; 6 ib. 365; 
1 Ala. Rep. N. S. 38; ib. 421; 2 ib. 177; 4 ib. 386. ] 


R. H. Sarrnu, contra, relied on the case of Gaines v. Bierne, 
[3 Ala. Rep. N.S. 114,] as settling that the answer cannot be 
looked into. But, if it can, the decision in Kennedy v. Geddes, 
[8 Porter, 263,] repeated in the same case in 3 Ala. Rep. N. 8. 
shows that a naked, verbal promise to accept a bill not in esse, is 
not binding. 


GOLDTHWAITE, J.—The conclusion to which we have 
come on the preliminary question, makes it decisive of the case, 
and therefore, we shall express no opinion on the question, 
how far the answer, standing alone, and unexplained by a viva 
voce examination, is sufficient to sustain the judgment. 

In Gaines v. Bierne, [3 Ala. Rep. N. 8S. 114,] we held that the 
answer of the garnishee, whether viva voce, or in writing, is no 
part of the record, unless made so by bill of exceptions, or incor- 
porated in the judgment by reciting its substance. 

It is supposed, however, that the rule then declared, has been 
modified by the subsequent decision of Fortune v. State Bank, 
[4 Ala. Rep. N. S. 385,] where an answer in writing was refer- 
red to, and the judgment reversed, because not sustained by it.— 
The judgment entry in that case, recited, that Fortune had an- 
swered at a previous term, that he was indebted, and as there 
was at that term, no entry stating what that answer was, it was 
of necessity referred to; for otherwise, there was nothing for the 
action of the court when it gave the judgment. Absolute verity 
must be accorded to the records of a court, when it states its own 
action, or its own conclusion, but it by no means follows, that the 
same credit is due, when it states what was done at a previous 
term, unless, indeed, the judgment of the court is directed to the 
ascertainment of the fact, which it undertakes to assert. In such 
a case, itis probable, the question would be settled by an entry 
nunc pro tunc. 

In the present case, there is nothing whatever, besides the cir- 
cumstance of finding the answer in the transcript sent to this 
court, to induce the conclusion that it was unexplained by a viva 
voce examination; but, conceding the answer is insufficient to sus- 
tain the judgment, we would then be forced to refuse credit to the 
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recorded judgment, which asserts that an indebtedness was ad- 
mitted. This is a result which can only be attained in the man- 
ner pointed out by the decision made in Gaines v. Bierne, before 
cited. 

Judgment affirmed. 





THE STATE BANK v. SMITH. 


1. Under the act of 1829, the Uircuit Court may appoint a trustee, upon the death 
of the trustee appointed in the deed. 


Error to Marengo Circuit Court. 


This was a trial of right of property. An execution having 
been sued out by the bank against one Adams, and levied upon 
certain slaves, the property was claimed by the defendant in er- 
ror as trustee of Mrs. Adams, and a verdict and judgment was 
rendered in his favor. 

Upon the trial, it appeared that the property in question had 
been given to Mrs. Adams by her father, by a deed, in which 
one Howell C. Adams was trustee. That Howell C. Adams 
died, and, thereupon, at the instance of Mrs. Adams, the circuit 
court of Marengo appointed the defendant in error trustee. This 
was before the commencement of this suit. The property was 
shown to be in the county of Marengo. 

Upon this evidence, the counsel for the bank moved the court 
to instruct the jury, that the appointment of Smith, so made by 
the circuit court, did not invest him with the legal title to the 
property conveyed in the deed of trust. 

Which charge the court refused; and charged, that the order 
of the circuit court did transfer to him the legal title to the proper- 
ty so conveyed ; to which the plaintiff excepted, and now assigns 
for error. 
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Murpny, for the plaintiff in error. 
Mannie, contra. 


ORMOND, J.—The act, under which the defendant in error 
was appointed trustee by the circuit court, was evidently intend- 
ed to prevent the necessity of resorting to a court of chancery for 
the appointment of a trustee. The first section gives the court 
power to remove a trustee; and the second, to receive the re- 
signation of one; and in both cases, to appoint another to actin 
his stead. [Clay’s Dig. 581.] 

The statute does not, in terms, authorize the court to appoint a 
trustee, when the trustee appointed by the parties dies ; but we 
have no doubt that the power of the circuit court so to act, is 
within the spirit and intention of the enactment. 

This appears. not only from the general scope and design of 
the law, but especially from the 5th section, which provides that, 
« for the prosecution or defence of any suit inany of the courts 
of this State, the court, before whom such suit may be pending, 
may, on motion, appoint a trustee or trustees to prosecute or de- 
fend the same, in all cases where the same may be necessary.” 
If, then, the trustee in this deed had died after the claim was inter- 
posed, there can be no doubt that the court could have appointed 
another to act in his stead. It would be difficult to assign a rea- 
son for giving this power to the court to appoint a trustee to en- 
able the suit to be carried on, and deny it for the purpose of com- 
mencing or defending one. 

The act of 18438, [Clay’s Dig. 350, § 32, 33,] which gives to the 
registers of the courts of chancery the power to receive the re- 
signation of a trustee, and to appoint one in case of death, cannot 
be considered a repeal of the statute we have been considering. 
It does not appear that there was any intention to repeal it, nor is 
there any conflict between them ; but, on the contrary, both may 
well stand and be operative. It is an established rule in the con- 
struction of statutes, that an affirmative statute does not repeal 
an existing statute, except so far as it is repugnant to or incon- 
sistent with its provisions. 

Nor is there any weight in the suggestion, that the statute was 
repealed when the common law judges were prevented from the 
exercise of chancery jurisdiction by the establishment of separate 
chancery courts. The power of appointing trustees was confer- 
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red on the courts, as courts of common law, and was, therefore, 
not impaired by the transfer of the equitable jurisdiction of the 
court to the chancellor. 

Let the judgment be affirmed. 


CRADDOCK vy. STEWART’S ADMR. 


1. Where an administrator makes a warranty of the soundness of personal proper- 
ty belonging to his intestate’s estate, which he sells under an order of court, he 
is chargeable for a breach in his representative character. 


Wrrr of Error to the Circuit Court of Lawrence. 


This was an action of debt, at the suit of the defendant in er- 
ror, upon a writing obligatory, made by the defendant on the.4th 
of January, 1838, for the payment of seventeen hundred and forty- 
one dollars, on the 25th day of December, 1839. The defendant 
pleaded, 1. Payment. 2. Fraud. 3. Failure of consideration. 
4. A tender of the amount real/y due. 5. A partial failure of 
consideration. On these pleas, issues were joined, and the cause 
submitted to a jury, who returned a verdict in favor of the plain- 
tiff, for the balance due on the note for debt and damages; and a 
judgment was rendered accordingly. 

On the trial, the defendant excepted to the ruling of the court. 
It was admitted, that at the sale of the intestate’s estate, in Janua- 
ry, 1838, by the plaintiff as administrator, the defendant bought 
four of the negroes, viz: Billy, a man, for one thousand and ten 
dollars; Jesse, a boy, for six hundred dollars; Robert, a boy, for 
one thousand and one dollars; and Shadrack, a man, for eight 
hundred and seventy-one dollars. That the price of Billy is part 
of the consideration of the writing declared on, and he is one of 
the negroes mentioned in a bill of sale, executed by the plaintiff to 
the defendant, on the 4th day of January, 1838. It was also ad- 
mitted, that about two weeks after the sale of Billy, the defendant 
offered to return him to the plaintiff, and rescind the contract thus 
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far, alleging that he (Billy) was unsound; but the plaintiff refused 
to receive him. The defendant then read as evidence, a bill of 
sale, of the date mentioned above, which stated, that the plaintiff, 
as the administrator of his intestate, had sold to the defendant, 
Billy, Jesse, Robert and Shadrack, for the sum of thirty-four hun- 
dred and eighty-two dollars, and then proceeds as follows. “All 
of which, I, as administrator aforesaid, warrant to be sound, and 
slaves for life, and the title good and indisputable. Given under 
my hand and seal,” &c. and signed thus: «Isaac N. Owen, 
adm’r, [seal.]” Further, he adduced evidence, tending to show 
that Billy was diseased, as early as 1834, of a spinal affection, 
and so continued, with more or less pain, up to the 3d of August, 
1839, when he died. 

The defendant prayed the court, to give several charges to the 
jury, which were refused, but need not be particularly noticed, as 
the same legal questions arise upon the charge given, which is as 
follows, viz: That although this suit was brought by Owen, as 
administrator, and the bill of sale executed by him in that char- 
acter, yet the warranty therein was his personal covenant, which 
bound him individually; that to make the defence of unsound- 
ness available, it was necessary to charge Owen with fraud, in 
the concealment of the disease. Although the jury might believe, 
that Billy was unsound at the time of the sale, and so continued 
up to his death, yet, as it was not pretended that Owen had been 
guilty of fraud, the unsoundness constituted no defence. 


T. M. Perers, for the plaintiff in error—Where an adminis- 
trator sells personal property, with a warranty of soundness, it is 
to be regarded as binding upon the estate he represents, and he is 
chargeable in his representative character. There is no statute 
or rule of law, which prohibits him from making a warranty in 
such case—if any benefit results from it to the seller, it enures to 
the estate, and in consequence of this, the estate must be liable 
for abreach. If the administrator were charged personally, he 
would be permitted to reimburse himself from the assets; this 
being the case, there can be no objection to the purchaser avoid- 
ing the payment of his note, by showing the falsity of the warran- 
ty. [Batterman v. Peirce, 3 Hill’s Rep. N. Y. 171; Ricks, adm’r 
v. Dillahunty, 8 Porter’s Rep. 134; Wiley, et al. v. White & 
Leslie, adm’rs, 2 Stew’t Rep. 331.] An agent with anthority to 
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sell, may make a warranty, and by a parity of reasoning, it would 
seem that an administrator may do the same, [Gaines v. Mc- 
Kinley, 1 Ala. Rep. N. 8. 446; Rice & Moore v. Richardson & 
Keith, adm’rs, 3 id. 428. See also, 4 Arkansas Rep. 289; 1 
Nott & McC. Rep..194; 2 id. 153; 3 Porter’s Rep. 221.] 


W. Cooper, for the defendant in error, insisted that an adminis- 
trator could not bind the estate of his intestate, by a warranty of 
the soundness ofa part of it, which he sold. 3 Ala. Rep. 428; 1 
Nott & McC. Rep. 194; 2 id. 153; 4 Arkansas Rep. 289, cited by 
the plaintiffin error, are entirely unlike the case at bar. They 
are cases in which there was fraud on the part of the executor, or 
administrator, as the warranty arose by implication of law. 

The case of Gaines v. McKinley, [1 Ala. Rep. 446] bears no 
resemblance to the present, either in principle, or in point of faet. 
There, an agent was authorised to sell a slave, and the court held, 
that authority to warrant, was given by implication. But, here 
an administrator is the agent of the law—is sometimes called a 
trustee, and cannot execute his trust, otherwise than the law 
prescribes. 

All warranties, even of title by an administrator, are conven- 
tional. [ Ricks, adm’r v. Dillahunty, 8 Porter’s Rep. 137.] A debt 
due by an administrator, individually, cannot be set off against a 
demand due to him in his representative character. Ifa sheriff 
sell property, not belonging to the defendant in execution, the 
plaintiff is not bound to refund to the purchaser. [McGee v. 
Ellis & Browning, 4 Litt. Rep. 244.] 


COLLIER, C. J.—The only question arising in this case, is, 
whether an administrator, in virtue of his powers as such, can 
make a warranty of the soundness of personal property belong- 
ing to the intestate’s estate, which he sells under order of court, 
so as to make himself answerable for a breach in his representa- 
tive character? It is laid down, generally, after administration is 
granted, the power ofan administrator is equal to the power of 
anexecutor. [2 Wms. on Ex’rs, 601; 1 Lomax’s Ex’rs, 343-4, 
and.cases there cited. Shep. Touchstone, 474.] Further, that 
an executor or administrator, has the same property in the per- 
sonal effects of the deceased, as the latter had when living.— 
(1 Wms. Ex’rs, 508; 1 Lomax’s Ex’rs, 344.] And, it is said, 
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that he has an absolute power of disposal over them—may sell, 
pledge or mortgage them, and that this power Js necessary, to 
enable him to perform his duty in paying debts, &c. [2 Wms. 
Ex’rs, 609, 610-11; 1 Lomax’s Ex’rs, 344-5-6-7.] Such were 
the powers of an executor or administrator, gt the common law, 
and we think it clearly inferrable, that it was competent for him 
to warrant either, the title or soundness of property of the de- 
ceased, which he disposed of; and if the transaction, as between 
the vendee and himself, was fair and bona fide, it would be obliga- 
tory upon the estate. 

In White’s heirs v. White’s adm'rs, &c. [3 Dana’s Rep. 374,] 
the administrators were authorised and directed by the heirs, to 
sell the slaves of the decedent: they were accordingly sold at pub- 
lic auction, on a credit of twelve months, to the highest bidder, 
and a bill of sale executed to the purchaser of one of them, by 
the administrators, with a warranty of soundness. Suit was af- 
terwards brought upon the warranty against the administrators, 
and a judgment recovered for damages and costs; which they 
paid. The question was, whether the administrators should have 
an allowance out of the funds of the estate, for the amount paid 
by them on the judgment. The court thought the authority to 
sell, was general; and though the administrators might not have 
been bound in the discharge of a fiduciary trust, to impose on 
themselves a personal responsibility; yet, as they did so, for the 
benefit of the estate, they ought to be therefrom indemnified: the 
more especially as the warranty they made, was such, as is usu- 
ally required by all prudent purchasers of slaves. The authori- 
ty to the administrators in the case cited, was not conferred, as 
upon ordinary agents, but was given to them as the trustees of the 
estate they represented. If it was merely an agency in fact, the 
power to warrant would be a legal implication, and the case 
would not be at all pertinent; but the court seems not to have ta- 
ken this view of it, but treated the sale as one made by the admin- 
istrators as such, although they were authorised by the heirs to 
sell. [Sce, also, Pelham, adm’r v. Cravens, et al. 4 Ark. Rep. 
289.] The court were further of opinion, that the administra- 
tors should not be made personally responsible upon their warran- 
ty of soundness, unless they “acted with bad faith, wilful default, 
fraud or gross negligence.” And to this point are cited, 3 Lit. 
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Rep; 184; 1 Monr. Rep. 256; 1 J. J. Marsh. Rep. 167; 4 Johns. 
Ch. Rep. 419. See, also, 2 Nott & McC. Rep. 153. 

The power of the executor or administrator, to warrant the 
soundness of property, results from the right to sell, pledge or 
mortgage—in fact, is embraced in it. And the inquiry then is, 
whether, or how far, his common law powers have been modifi- 
ed by statute? 

The act of 1809, enacts, that «in all cases, where it may be 
necessary to sell the whole, or any part of the personal estate of 
any testator or intestate, it shall be the duty of the executor, ad- 
ministrator or guardian, to apply to the orphans’ court of their 
county, for an order of sale, and upon obtaining the same, to ad- 
vertise the time and place of such sale, in three or more public 
places in their county, at least thirty days previous to the day of 
sale, and then and there proceed to sell the same, at public sale, 
to the highest bidder, giving at least six moutne credit, the pur- 
chaser giving bond, with approved security.” [Clay’s Dig. 223, 
§13.] A statute passed in 1810, authorises the orphans’ court 
to permit the executor, administrator, or guardian, to sell “the 
crop belonging to the estate, in such manner as shall seem rea- 
sonable, and the situation of the estate require.” [Id. 224, § 15.] 
It is further provided, by an act passed in 1815, that sales by ex- 
ecutors and administrators, shall begin at twelve, and close at 
five o’clock; and they shall be continued from day to day, upon 
giving public notice, &c. if they shall not be completed on the 
first day designated: “and all sales which may be commenced 
and held in any other manner than herein directed, shall be null 
and void.” [Id. § 14.] 

These are the only statutes which, in any manner, interfere 
with the right of the administrator to sell the personal estate of his 
intestate—they only regulate the time and mode of the sale, with- 
out inhibiting either expressly or by implication, the right to war- 
rant the title or soundness of the thing sold. An executor or ad- 
ministrator must, necessarily, from the nature of the trust, be in- 
vested with a discretion in the discharge of his duties. If wisely 
exercised, the power to make a warranty, may sometimes prove 
beneficial. Thus, if the title to, or soundness of property, is so 
seriously questioned, as greatly to lessen its value in the estima- 
tion of those who desire to purchase; and if the administrator is 
Satisfied that the suspicion is not well founded, his indemnity to 
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the purchaser by a warranty against deiecis, might greatly en- 
hance the price. 

The cases of Ricks’ adm’r v. Dillahunty, [8 Porter’s Rep. 133,] 
and Rice & Moore v. Richardson & Keith, adm’rs, [3 Ala. Rep. 
428,] which were cited for both parties, are nt in conflict with 
this view. So far as the present case is concerned, the former 
merely affirms the familiar principle, that a sale by an executor, 
administrator, &c. does not imply a warrant of title, unless there 
be fraud; or perhaps, in some instances, gross negligence. The 
latter declares that fraud, in a sale made~by an administrator, of 
his intestate’s effects, is a valid defence to the contract, even when 
sought to be enforced by an administrator de bonis non. 

The warranty of the administrator be‘ng obligatory upon the 
estate he represents, there can be no question, but he may avail 
himself of a breach as a defence to an action for the purchase mo- 
ney. This point was so adjudged in Peden v. Moore, [1 Stew’t 
& P. Rep. 71.] And in Batterman v. Pierce, [3 Hill’s N. Y. 
Rep. 174,] it is considered as a settled principle, that when the 
demands of both parties spring out of the same contract or trans- 
action, the defendant may recoupe, although the damages on 
both sides are unliquidated. The court say, «It was formerly 
supposed, there could only be a recoupment, where some fraud 
was imputable to the plaintiff in relation to the contract on which 
the action was founded; but it is now well settled, that the doc- 
trine is also applicable, where the defendant imputes no fraud, 
and only complains that there has been a breach of the contract 
on the part of the plaintiff’ For the purpose of avoiding circuity, 
or the multiplication of actions, and doing complete justice to 
both parties, they are allowed—and compelled, if the defendant 
so elect, to adjust all their claims growing out of the same con- 
tract in one action. [See Green v. Linton, 7 Por. Rep. 133; Hill 
v. Bishop, 2 Ala. Rep. 320.] 

The circuit court was of opinion, that the warranty was a mere 
personal undertaking of the plaintiff, and that its falsity was no 
defence to the action. In thus stating the law, we have seen 
that the court erred—its judgment is consequently reversed, and 
the cause remanded. 
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DAVIS v. PRESTON. 


1. D contracts with P to pay him 600 dollars, for his services in superintending 
certain mills, for twelve months from the first of January, 1839...300 dollars to 
be paid on the first of June, and 30 dollars at the expiration of the year. P 
voluntarily left the service of D in December...In an action by P on the con. 
tract, averring a breach in the non-payment of said sums of money, or either of 
them.--Held, to be no error to refuse to charge. that the plaintiff was not enti- 
tied to recover, as his right to the 390 dollars first to be paid, was clear, however 
it might be as to the other. 


Wrir of error to the Circuit Court of Baldwin county. 


Assumpsit by Preston against Davis, upon an agreement in 
writing made between the parties, the 31st January, 1839. By 
the terms of the agreement, Preston undertook to stay at, super- 
intend and keep in repair certain mills, belonging to Davis, for 
twelve months from the Ist January of the same year. Davis, 
on his part, agreed, at the expiration of six months from the Ist 
January, to pay Preston 300 dollars, and 300 dollars more at the 
expiration of the year, for the good performance by him of 
what he had agreed to do. It was stipulated, that. if Preston 
should wish to be absent from the business, he might be so on 
giving timely notice to Davis. provided the mills were ina con- 
dition to admit it; but he was not to be absent for more than ten 
days at atime; and his wages, during his absence, were to be 
deducted. It was also stipulated. that Preston should not return 
to, or be, in a state of intoxication at any time, and, if he did, he 
should forfeit fifty dollars for each offence, to be also deducted 
from his wages. Some other stipulations were included, but 
they do not affect the question raised. 

The declaration sects out the contract at large, and avers per- 
formance by the plaintiff of all things on his part to be done and 
performed ; and the breach is, that the defendant has not paid 
the sums of money, or either, or any part of them. 

The defendant pleaded non-assumpsit, payment, set off, and 
accord and satisfaction; and the jury found a verdict for the 
plaintiff for 571 dollars, on which judgment was given. 
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At the trial, the defendant offered evidence tending to prove that 
Preston had admitted that he voluntarily quitted the service of Da- 
vis on the 9th December, 1839 ; and, on this proof, requested the 
court to instruct the jury, that the condition of the agreement that 
Preston should serve twelve months, was a condition precedent ; 
and that the term of service must be performed before the plain- 
tiff could recover in this action. This was refused. 

The defendant then requested the charge, that, if the jury should 
believe that Preston voluntarily left the mill of Davis before the 
expiration of the twelve months mentioned in the agreemant, 
then that the plaintiff was not entitled to recover. 

This was also refused, and the deferidant excepted. These re- 
fusals to charge are now assigned as error. 


Buownrt, for the plaintiff in error, insisted, there could be no re- 
covery on this contract, as the plaintiff voluntarily left the defend- 
ant’s service before the expiration of the term agreed for. 
{Mortmain v. Lepeaux, 6 Martin’s Rep. 654; Thorp v. White, 
13 John. 53 ; McMillon v. Vanderlip, 12 ib. 165 ; Read v. Moore, 
19, ib. 337 ; Gray v. Gordon, 17 ib: 188 ; Norris v. Moore, 3 Ala. 
Rep. N. 8S. 676; Givhan v. Dailey, 4 ib. 8386; Cunningham v. 
Morrell, 10 John. 203 ; Starke v. Parker, 2 Pick. 267.] 


Darean, contra, contended, there was no error in the charge, 
as the plaintiff was certainly entitled to recover for the six months’ 
service. [Cunningham v. Morrell, 10 John. 203 ; Few v. Mars- 
teller, 2 Cranch, 24.] 


GOLDTHWAITE, J.—There is some doubt with us, whe- 
ther the plaintiff was entitled, under this contract, to recover the 
three hundred dollars agreed to be paid at the expiration of the 
year; but however this may be, that was not the question raised 
in the court below. The defendant there insisted, that no reco- 
very against him could be had, unless the service was performed 
for the entire time ; and that the plaintiffs abandonment of his 
service previous to the expiration of the year, prevented any re- 
covery in the action as brought. This view of the contract can- 
not be sustained. It is true, the argreement of the plaintiff was, to 
serve until the expiration of the year ; but the defendant was to 
pay him one-half in June, and the other in January afterwards. 
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It may be conceded, therefore, that no recovery could be had for 
the last payment, and yet the right to receive the first would not 
be affected. 


There is no doubt, we think, that a right of action accrued un- \ 


der this contract. The service contracted for was performed un- 
til the 1st of June, and the sum agreed upon was not then paid. 
The right of action for this sum being thus perfect, could not be 
destroyed by any subsequent conduct of the defendant; nor do 
we see how it could be affected by his claiming that more was 
due. The breach assigned in the declaration is, that neither of 
the sums of money, nor any part of them had been paid. The 
averment of performance is, that the plaintiff has done all things 
necessary on his part to be done; and it does not follow that, 
because the plaintiff has omitted to show he is entitled to recover 
both sums, that he is entitled to neither. 

The case is not different from that of an agreement to pay a 
given sum in instalments ; and in such, when the consideration 
ofthe payment is services, it is only necessary to show a perform- 
ance, pro rata. [Cunningham v. Morrell, 10 J ohnson, 203.] A 
contract for the payment of distinct sums at different periods, is 
very much in the nature of distinct contracts; and an action of 
debt for each sum will lic as it becomes due. [Few v. Marsteller, 
2 Cranch, 24.] 

This view shows, that the court below properly refused to give 
the charges requested. Whether the defendant might not havehad 
another charge in his favor with respect to the second payment 
contracted to be made, need not be examined, as no opinion of the 
court was sought in that aspect of the case. 

Judgment affirmed. 


f 
' 
5 
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PREWITT v. CHAPMAN. 


1. An instrument, purporting to be a bill of exchange, which does not direct to 
whom the money is payable, may be the foundation of a suit, in the name of the 
person from whom the consideration moved, and to whom it was delivered by 
the drawer; but an action cannot be, maintained thereon, by a third person, as 
bearer. 


Error to the Circuit Court of Mobile. 


This was an action of assumpsit by the defendant in error, as 
bearer of two bills of exchange against the plaintiff in error, as 
acceptor of one, and as drawer of the other. a 

The declaration contains two counts in the usual form, by the 
plaintiff'as bearer, against the defendant as drawer and acceptor, 
and also the common counts—and upon the general issue, with 
notice of the set-off; the plaintiff had a verdict. 

From a bill of exceptions, it appears that the plaintiff offered in 
evidence, two instruments of writing, of the*following tenor. 
Exchange for $2,500. ’ 

Aberdeen, Miss. Nov. 24, 1839. 

On the first day of March next, without grace, please pay this, 
my first and only exchange, at the counting room or domicil of 
Jesse G. Thomas, in the city of Mobile, twenty-five hundred dol- 
lars, value received, and charge the same to account of your 

Ob’t servant, 
T. Coorwoon. 
To Mark Prewirt, Aberdeen, Miss. 
Exchange for $1,021 44. 
Aberdeen, Miss, Nov. 24, 1839. 

On the first Monday of March next, without grace, please 
pay this, my first and only exchange, at the counting room or 
domicil of Jesse G. Thomas, in the city of Mobile, one thousand 
and twenty-one dollars and forty-four cents, value received, and 
charge the same to account 

Of your ob’t servant, 
Mark Prewirt. 
To Col. Asner Prewirr, Athens, Miss. 
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Which bills were then and there duly accepted, whilst in the 
possession of one O'Neill. 

It was also proved that the bills were presented at maturity at 
the proper place, and protested at the instance of Tartt, Stewart 
& Co., for non-payment, of which the defendant had due notice. 

The plaintiff then closed his case, and the defendant’s counsel 
moved the court to exclude the evidence, as being insufficient to 
establish a claim against the defendant, which motion was over- 
ruled. 

The defendant then introduced testimony, conducing to shew 
that the bills were given by the drawers to one Patrick O'Neill, 
in settlement ofa judgment of O'Neill against the drawer, Coop- 
wood, and that after the same had been given to O'Neill, he de- 
livered them to the plaintiff and one Houston, to indemnify them 
as his sureties. The defendant’s counsel then moved the court to 
instruct the jury, that on this evidence the plaintiff could not re- 
cover, which the court refused, and charged that the plaintiff was 
entitled to recover, if the bills were assigned by O'Neill before 
the commencement of the suit. 


Campsett, for the plaintiffin error—An instrament cannot 
operate as a bill of exchange, unless the money is on the face of 
the paper made payable to some one. [Chitty on Bills, last ed. 
139,140, 155, 166; 2 Pardessus, 155; 1 Henry Blackstone, 608-9; 
Story on Bills, 71; 6 Wendell, 644; 13 Mass. 158; 19 Wendell, 
566; 2 Hill, 59, 80.] 

That to render an instrument negotiable, it must be intended, 
from the paper itself, that the person making it, intended to give it 
a transferable quality. He denied that any such inference could 
be drawn in this case—that O'Neill, to whom it was delivered, 
might, by proper averments, recover upon it, but he could not 
transfer this right to another. 

That this case was unlike those cases where a blank was left 
for the name of the payee, or where the bill was made payable 
to and endorsed by a fictitious person. That in the first case, 
an authority might be presumed to fill up the blank; and in the 
latter, if the instrument could not operate as a bill payable to 
bearer, it would be void, and those putting it in circulation would 
profit by their own fraud. 
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Putiures and Darcan, contra. 

The instrument purports to be a bill of exchange: the intent of 
the parties is apparent upon its face. It is called their bill of ex- 
change, and appears to be for value. The only question is, shall 
the intent of the parties be carried out? If it is not construed as 
a bill payable to bearer, then it is waste paper. This would be 
to destroy the intent of the parties; or, if they intended what 
their declarations did not warrant, they meditated a fraud, and 
should not be permitted to reap its fruits. 

They insisted, that the question was settled by the case of Gib- 
son v. Minet, [1 H. B. 569,] as no distinction could be drawn be- 
tween a fictitious payee and no payee ; and that it was impossible 
to distinguish this case from the case of a blank left for the inser- 
tion of apayee. They cited 3 Term, 174; id. 182; 1 H. B. 569; 
2 id.; 2 Hill’s Rep. 59; 3 id. 112; Chitty on Bills’ ed. 1839, 218; 
1 Stephens’ N. P. 570. 


ORMOND, J.—The question presented on the record is, whe- 
ther the instruments, which are the foundation of the action, are 
negotiable, so as to permit the dciendant in error to maintain an 
action thereon in his own name as bearer. 

The instruments are, in all respects, formal bills of exchange, 
except that no persons are indicated therein as payees. 

It is clear, that every bill of exchange should specify to whom 
it is payable, to enable the acceptor to discharge himself from lia- 
bility by payment to the proper person; and, indeed, on gene- 
ral principles of Jaw, it would be void for uncertainty. [Story on 
Bills, 68; Chitty on Bills, 177, Am. ed of 1839.] Such is also 
the law of France, [2 Pardessus, 346.] 

It is not denied, that the general rule is as stated; but it is in- 
sisted, that where the intention is apparent, courts will give effect 
to it; and that the legal intent is, that these bills are payable to 
bearer. The case of Gibson v. Minet, [1 H. B. 569,] is mainly 
relied on to support this proposition, It is well known, that the 
case referred to, was that ofa bill drawn payable to, and endorsed 
in the name of, a fictitious person, the bill having been accepted 
with knowledge of the fact, and negotiated to one ignorant of these 
circumstances. The judges who gave effect to the bill against the 
acceptor, place their judgment on the supposed intention of the 
partics to it: that, by making it, and giving currency to it, they 
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must have intended it should be operative and effectual as a bill 
ofexchange; and, as the holder could not derive title through the 
endorsement of a fictitious person, it must be considered, they in- 
tended it should be payable to bearer. 

This artificial conclusion was plainly forced on the judges by 
the necessity of the case, and to prevent the consummation of the 
fraud. Since the decision of that celebrated case, it has been 
considered as settled, that an innocent holder of a bill payable to, 
and endorsed in the name of a fictitious person, may recover on 
it as ona bill payable to bearer. 

It is not, however, necessary that the name of the payee should 
be inserted when the bill is drawn. If a blank is left for that pur- 
pose, it will be considered an authority to the holder to fill it up. 
(Cruchley v. Clarance, 2 M. & S. 90; Crutchly v. Mann, 5 
Taunton, 529.] So it has been held, that when it was intended 
that the bill should be negotiable, and the words “or order” were 
omitted by mistake, they might be afterwards inserted, so as to 
charge an indorsee. [Kershaw v. Cox, 3 Espinasse, 246; Chit- 
ty on Bills, 219, ed. 1839.] 

It may be then collected, that the intention is to govern; and 
where that is apparent from the bill itself, or by the proof of ex- 
traneous facts, effect will be given to such intention. [See the 
last reference to Chitty on Bills; also, Douglass v. Wilkerson, 6 
Wendell, 644; 2 Hill, 59.] 

Now, what evidence is there of an intention that these instru- 
ments should have the effect of bills of exchange payable to bear- 
er? It is not shown, that there was any mistake in the drafts- 
man, or that they are not precisely as the parties intended they 
should be. It is true, the instruments are called bills of exchange 
by the drawer, and, in their general structure, are like bills of ex- 
change ; and we may, therefore, infer that, as the consideration 
moved from O’Neill, he was the party intended to be benefitted ; 
and, doubtless, on the proof made by the defendant, he could re- 
cover on the bills, as it cannot be presumed the parties meant to 
do a nugatory act, and they must therefore, have intended to 
transfer the right to the money to O'Neill. Does it necessarily 
follow, that they also intended to transfer this right to any other 
person who might come to the possession of the paper? Such 
may have been the intention, but, certainly, it cannot be pre- 
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sumed, in the absence of all proof of such intention, from the 
mere fact, that the consideration moved from O'Neill. 

The decision in Gibson v. Minet is avowedly founded upon 
the necessity of the case, and was supposed to be necessary to 
prevent the consummation of the meditated fraud. There, the 
holder had no means of knowing that the indorsee was a ficti- 
tious person. Here, the bill disclosed on its face that it was not 
payable to the order of any one, or, generally, to bearer. Every 
one to whom the bill was offered, was apprised of the predica- 
ment in which it stood. There is, therefore, no necessity for the 
presumption of an intention not authorized by the terms of the in- 
strument to prevent injury to an innocent holder. 

Even in the case of a fictitious payee, the presumption of an 
intention to pay to bearer is not raised, if the holder knew the 
fact when he took the bill. [Chitty on Bills, 181 ; Hunter v. Jef- 
frey, Peake’s Rep. Add. 146.] 

In addition to the view here taken, in 1837,the Legislature 
passed an act, to be found in Clay’s Dig. [326,§ 76,] declaring“that 
all bonds, bills or notes, which shall be made payable to any person 
or persons, or bearer, or to any corporation or bearer, shall have 
the effect of creating an obligation or liability in favor of the cor- 
poration, or person or persons, only to whom any such bond or 
note may be expressly made payable; and no one but such cor- 
poration, or such person or persons, or their endorsee or personal 
representative, shall have a right to maintain, in his own name, 
an action upon any such bond, bill or note.” If, therefore, these 
bills were expressly made payable to Patrick O’Neill or bearer, 
this action could not be maintained by the holder as bearer ; but 
to enable him to maintain this suit in his own name, it would have 
been incumbent on him to deduce a legal title in himself by en- 
dorsement from O'Neill before the action was instituted. 

Let the judgment be reversed, and the cause remanded. 
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Ex parte GRANT, apw’r de bonis non, oF THE ESTATE OF 


McCORD, pec’b. 


1. A Judge of the Circnit Court is not authorised to award a mandamus in vaca- 
tion, and the refusal to do so, however meritorious the grounds of the applica-_ 
tion may be, does not authorise the Supreme Court in virtue of its general su- 
perintendence and control of inferior jurisdictions, to grant the writ. 


Tue petitioner states that he became administrator, de bonis 
non, of the estate of David McCord, dec’d, by appointment of 
the orphans’ court of Dallas, in 1838; in November, 1843, he filed 
his aceounts, &c. for the purpose of a final settlement of the estate, 
and the then judge of that court, appointed the 21st of December 
last, as the day on which the same would be made. That before 
that day, the then Judge was superseded by the election of Addi- 
son J. Saffold to the judgeship. The present Judge, was of 
counsel for the petitioner, and under the direction of the statute, 
eertified the same to the Judge of the circuit court, who, in obe- 
dience to the statute, appointed three persons as commissioners, to 
audit and settle the administration accounts, and to make distri- 
bution of intestate’s estate. It is further stated, that two of three 
persons thus appointed, had refused to act, that an application 
had been made to the cireuit Judge in vacation, for a mandamus, 
who declined awarding the same upon the ground that the law 
made no provision for compensating the commissioners, and con- 
sequently it was not compulsory upon them. Upon these facts, 
together with others, which need not be noticed, the petitioner 
prays this court to award a mandamus to the Judge of the cir- 
cuit court, commanding him by the same process, to compel the 
commissioners to perform the duties which the law devolved upon 
them, in virtue of his appointment. 


Downmay, for the petitioner. 


COLLIER, C. J.—The writ of mandamus, especially of late 
years, has been extensively used, and is certainly a most valua- 
ble auxiliary in the administration of remedial justice. It is ap- 
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propriately employed in many cases, where a party has a clear 
legal right, and no other adequate legal remedy. But we do not 
remember any case in which the Judge, unauthorised by statute, 
or rule of court, has ever awarded it in vacation. Mr Blackstone 
says, “a writ of mandamus is, in general, a command issuing in 
the King’s name, from the court of King’s bench, and directed to 
any person, corporation, or inferior court of jud:cature within the 
King’s dominions, requiring them to do some particular thing 
therein specified, which appertains to their office and duty, and 
which the court of King’s bench has previously determined, or 
at least, supposes to be consonant to right and justice.” [3 Black. 
Com. 110. See also, 6 Dane’s Ab. chap 186, art. 2.] 

In the present case, no application has been made to the cir- 
cuit court for a mandamus, but merely to the Judge of that 
court, who in our opinion could only entertain the petition in 
term time, and in open court. The refusal then, was a matter 
of course, and whatever may be the merits of the petitioner’s 
case, which we purposely avoid considering, it is clear, that 
there has been no erroneous decision against him. 

We have repeatedly held that the constitution inhibits the ex- 
ercise of original jurisdiction in a case like the present; but that 
we would, in order to give us a general superintendence and 
control over inferior jurisdictions, entertain such a case, where 
the tribunal, the next in grade, had refused to act, or acting, had 
misapprehended the law. It results, that the application for a 
mandamus must be denied, at the cost of the petitioner. 





HIBBLER & PEARSON v. DE FOREST, MORRIS 
& WILKINS. 


1. One partner is not authorised, from his connexion in business, to aceept a bill 
asa security for the debt ofa third person: and an authority cannot be inferred 
from the circumstance that the business of the firm is that of commission mer- 
chants, to sell cotton, when the plaintiff is aware of all the circumstances un- 
der which the acceptance is given. 
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Warr of Error to the Circuit Court of Mobile county. 


Assumpsit by De Forest, Morris & Wilkins, on a bill of ex- 
change, drawn in their favor by A. B. Wooldridge, agaist Child, 
Hibbler and Pearson as acceptors. 

Child pleaded his discharge as a bankrupt, and the plea was 
confessed. Hibbler & Pearson pleaded the general issue, sup- 
ported by an affidavit, that the bill was not accepted by them, or 
by any one with authority from them. 

At the trial on this issue, it appeared the drawer of the bill was 
a planter, and desired certain hardware. He went to Child, one 
of the firm C., H. & P., and requested him to give the security 
of the firm to De Forest, Morris & Wilkins. who were hardware 
merchants, and willing to credit Wooldridge on that condition. 
The goods were delivered to Wooldridge, and he drew the bill, 
which was accepted by Child, in the firm-name of Child, Hibbler 
& Pearson. C., H. & P. were commission merchants and part- 
ners in trade in Mobile, but in no way indebted to Wooldridge, 
nor doing his business. The business of the firm was to receive 
from the country, and sell on commission, cotton, which might 
be sent to them for that purpose. The bill was accepted for the 
accommodation of Wooldridge. These facts were known to the 
plaintiffs. On this state of proof, the court charged the jury, that 
they might infer from these facts, that the acceptance of the bill 
was within the business of the firm, and that the defendants were 
liable on it. 

This charge was excepted to, and is now assigned as error. 


Lesesne, for the plaintiffs in error, cited Mauldin v. State 
Bank, [2 Ala. Rep. N.S. 502.] 


Dareay, contra, argued, that the office and business of com- 
mission merchants, required them to accept bills for their employ- 
ers or principals, drawn on funds in their hands, or expected to 


be placed there. 


GOLDTHWAITE, J.—The evidence set out in the bill of 
exceptions, shows that the acceptance of the firm was given by 
one of the partners as a security for a debt of a third person; and 
the question is, whether the jury was authorized to infer an au- 
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thority thus to bind thé firm, from the circumstance that they 
were commission merchants for the sale of cotton. 

It is well settled, both in England and in this country, that a 
partnership connexion does not, necessarily, invest one partner 
with the power to give a valid security in the name of the firm, 
either for his own private debt or for that of another. [Gow on 
Partn. ch. 2, § 2; Story on Part. 191.] The only difference in 
the application of the rule is, that, in England, it rests with the 
partners to show they did not consent; while here, the onus is 
cast on the plaintiff. [Story on Part. 192; Dob v. Halsey, 16 
John. Rep. 34.] We say it rests with the plaintiff to show the 
consent of the other partners, but this must be understood with 
the restriction, that he is the party to whom the security is given ; 
because it is held by several decisions, that a bona fide holder will 
be affected by the want of authority of the partner when the 
firm name appears. [Arden v. Sharp, 2 Esp. 524; Swan v, 
Steele, 7 East, 210; Chitty on Bills, 46; Ridley v. Taylor, 13 
ib. 175.] 
jx. In the case before us, it is stated, all the facts were known to 
the plaintiffs, and, therefore, the onus is thrown on them of show- 
ing the consent of the other partners, who deny the authority of 
Child. It is not necessary there should have been an express as- 
sent: it may be implied from circumstances; but there were 
none such before the jury, unless the consent is to be inferred 
from the business followed by the firm. We can perceive no- 
thing in the calling of commission merchants which makes them 
an exception tothe general Jaw. Doubtless, they frequently ac- 
cept bills without being in funds, and on the mere expectation of 
business to be confided to them; but, if such was the ordinary 
business of this firm, nothing was more easy than to show it in 
evidence. Itis not, however, our province to determine, in ad- 
vance, upon what circumstances want of authority may be infer- 
red: it is sufficient to declare that none such existed in this case 
when before the jury. 

The result is, that we consider the charge given by the circuit 
court as erroncous. 

Judgment reversed, and remanded. 
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COMSTOCK vy. GIVENS. 


1. If the Court improperly continues a cause, as to two out of three defendants, 
by the express or implied assent of the plaintiff, and thereby the entire cause is 
discontinued, he cannot afterwards obtain a mandamus, to require the court to 
restore the cause to the dockct. 


Tus was a motion for a mandamus. The petition sets forth 
that the plaintiff in error brought a suit in the circuit court of 
Benton county, on a bill of exchange, against the defendant in er- 
ror and two others. That at the trial, the defendants suggested, 
that two of them had applied to the district court of the United 
States, for the benefit of the bankrupt law, and prayed a continu- 
ance. That the court, without his consent, and against his will, 
continued the cause as to two of the defendants; that the cause was 
then tried upon an issue as to the remaining defendant, (the 
plaintiff in error) and verdict and judgment for the plaintiff be- 
low. Thathe is advised that this erroneous action of the court 
will work a discontinuance of the cause, and if he is compelled to 
sue again, the action may be barred by the statute of limitations. 
He, therefore, prays a mandamus to require the circuit court to 
set aside the continuance of the cause, and the subsequent pro- 
ceedings, and to reinstate the cause in the same condition as before 
the erroneous action of the court. 


T. A. Waxker, for the petitioner. 
Rice, cantra. 


ORMOND, J.—The record of the cause in the trial, of which 
the alleged erroneous action of the court took place, states the 
proceedings thus: 

This day came the parties, &c. and the defendant’s counsel 
suggested to the court, that E. L. Givens and Hugh L. Givens, 
have, since the commencement of this suit, applied for the bene- 
fit of the bankrupt law, and therefore, moved the court for a con- 
tinuance of the cause. The plaintiff’s counsel objected to the 
continuance asked; the court continued the cause as to the said 
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E. L. and H. L. Givens, but refused to continue as to the said 
William T. Givens, the other defendant. The court then over- 
ruled the demurrer to plaintiff's declaration, &c. 

We held at the last term of this court, in a case like the pre- 
sent, that such a severance of the parties was a discontinuance of 
the entire action, and assum:ng that a mandamus is the proper 
remedy, we will proceed to inquire whether the record discloses 
that the cause was continued against the consent of the petitioner. 

It appears that when the motion was made by the defendants, 
for a continuance of the cause for the reasons assigned, that it was 
objected to by the plaintiff, and that thereupon, the court continued 
it as to two of the defendants, and directed the trial to proceed 
against the other. It is not, it is true, stated that this was at the 
instance of the plaintiff, but such is the necessary conclusion from 
the record. All the defendants desired a continuance, the plain- 
tiff opposed it,and when the trial is afterwards directed by the 
court to proceed against one of the defendants, clearly against his 
will, and the plaintiff makes no objection, it must be understood to 
be at his instance, and by his consent. 

The court is passive, and only acts as it is impelled to action 
by the parties litigant before it. It was its duty to continue the 
cause as to all the parties, if it continued at all, but in truth, should 
not have continued as to any, for the reason assigned. When, 
therefore, we find the cause progressing against one defendant, 
certainly against his wish, and no dissent or opposition to that 
course by the plaintiff, the only possible deduction is, that if the 
course pursued, was not at the express instance and request of 
the plaintiff, that at least he did not dissent from it, and cannot, 
therefore, now complain of it. 

These views lead us to the conclusion, that the motion must 
be denied. Ifthe consequences which the plaintiff apprehends, 
flow from the action of the court below, the fault is not to be at- 
tributed to the action of the court, against his consent and contra- 
ry to his will. 

Let the motion be denied. 
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VICKARS, vse, «c., v. MOONEY. 


1. The answers of a nominal plaintiff; to interrogatories, exhibited under the act 
of 1837, “ more effectually to provide fur discoveries in suits, at common law,” 
are not admissible evidence against the party for whose use the suit is brought. 

2. In a case, in which chancery has jurisdiction, for the purpose of relief, the 
nominal and real plaintiff may be made defendants toa biil, and the former, if 
a competent witness, examined under an orderof the chancellor, at the instance 
of the complainant. 


Wrir of error to the County Court of Montgomery. 


This was an action of assumpsit, by the plaintiff in error against 
the defendant. ‘The cause was tried by a jury, who returned a 
verdict for the defendant, on which a judgment was rendered. 
The plaintiff excepted to the ruling of the court, in admitting the 
deposition of Thomas J. Vickars, in whese name the suit was 
brought for his use, although it appeared that the nominal plaintiff 
objected to being examined at the instance of the defendant. 


Farr, for the plaintiff in error. Vickars could not have been 
compelled to give evidence ; and his objection to testifying, made 
his deposition inadmissible. [1 Stewt. & Porter's Rep. 17; 1 
Ala. Rep. N.S. 506.] The deposition of a nominal plaintiff can- 
not be taken under the act of 1837, [Clay’s Dig. 341,] nor can his 
answer to a bill of discovery be read against the real party in 
interest. Vickars would not be a necessary party to a bill in 
chancery, by the defendant; and if he was, his answer would 
not be evidence against a co-delendaut; but his evidence could 
only be admitted under an order from the chancellor to examine 
him as a witness. To these points he cited 2 Ala. Rep. N. 8. 
388 ; 2 Stewt. Rep. 163; 2Stewt. & Porter’s Rep. 361. 


N. Harris, for the defendant. The act of 1837, if strictly con- 
strued, would be limited in its operation to bills of discovery, 
technically so called; but it should, and has been extended in 
practice to cases in which courts of equity would not only en- 
force a discovery, but grant relief. A liberal construction should 
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be given to the statute, sé as to enable the courts of law finally to 
settle legal rights. If this view is not correct, it is suggested that 
the act of 1837 embraces both the real and nominal plaintiff. 
It is conceded, that the defendant might examine Vickars, though 
he was made a party to a suit in equity, jointly with him, for 
whose use the present action was brought. [See 2 Mad. Chan. 
415.] Why not then examine him under the authority of the 
statute, that litigation may be more cheaply and expeditiously 
brought to a close? 


COLLIER, C. J.—The act of 1837, « more effectually to pro- 
vide for discoveries in suits at common law,” enacts, that either 
party in an action at law pending in a circuit or county court, 
wishing a discovery from the adverse party, to be used in evi- 
dence on thetrial thereof,may file interrogatories to such party,and 
call upon him to answer the same in solemn form on his oath or 
affirmation ; and if it shall appear to the court, by the oath of the 
party filing such interrogatories, or otherwise, that they are per- 
tinent and material, and such as the adverse party would be 
bound to answer upon a bill of discovery, the court shall allow 
such interrogatories, and make an order requiring the same to be 
answered by the adverse party in writing, on his oath or affirma- 
tion. The answers, thus made and filed, shall be evidence on the 
trial of the cause to the same purpose and extent, and upon the 
same condition, in all respects, as if they had been procured upon 
a bill in chancery for discovery, but no further or otherwise. If 
the interrogatories shall not be answered within sixty days after a 
copy is served on the adverse party, or be answered evasively, 
the court may attach him and compel an answer in open court, or 
it may continue the cause and require more explicit answers ; or, 
if the party to whom the interrogatories may be propounded, be 
defendant in the action, it may set aside his plea or pleas, and 
give judgment against him by default; if he be the plaintiff, may 
order his suit to be dismissed with costs, as shall, in the discretion 
of the court, be deemed most just and proper: Provided, that, 
if the party so elect, he may exhibit his bill in chancery for a dis- 
covery ; but, if having elected to file interrogaties, he shall not af- 
terwards go into chancery for a discovery touching the same mat- 
ters. [Clay’s Dig. 341-2, sec. 160.] 

In Goodwin v. Wood, [Ala. Rep.] it was determined, that the 
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object of this statute was to expedite and cheapen the administra- 
tion of justice, by authorizing a discovery at law, where, in order 
to obtain it, it was previously necessary to resort to equity ; and 
the answers of the party examined, are only evidence «in the 
same manner, and to the same purpose and extent, and upon the 
same condition,” as if they had been elicited by a bill of discovery. 
The question to be considered is, whether the defendant could 
have exhibited his bill fora discovery against Vickars, and have 
used his answer as evidence against Alford, the party for whose 
use the suit was brought. In Chisholm, use, &c., v. Newton & 
Wiley, [1 Ala. Rep. 371,] this court held, that the admissions of a 
nominal plaintiff, made after the commencement of the suit, cannot 
be given in evidence to defeat the real party in interest. See, 
also, Brown v. Foster, [4 Ala. Rep. 285.] | This case is well sup- 
ported by authority, and the principle it determines must not 
only apply, where the admissions of the nominal plaintiff are 
sought to be proved by a third person, but where he testifies in 
open court, in answer to interrogatories or a bill of discovery. 
In this view of the matter, it is clear, that a bill of discovery can- 
not be exhibited by the defendant against one who is merely a 
plaintiffin name, for the purpose of obtaining his answer to defeat 
him who is the real suitor; and it results from this conclusion, 
that interrogatories, under the statute, cannot be exhibited to such 
a party, or, in other words, that he is not a party within the mean- 
ing of the act. A decision, the reverse of this, would put it in the 
power of the nominal plaintiffto effect a dismissal of the action, by 
failing to answer the interrogatories. 

The facts stated in the deposition show, that the sum for which 
the note in question was given, was money won by betting on 
an election, a species of gaming denounced as unlawful by the 
laws of this State. To enjoin the collection of a note founded 
upon such a consideration, 2 court of equity would probably in- 
terpose. [See Fenno. et al., v. Sayre & Converse, 3 Ala. Rep. 
476.] Vickers would be a proper party to such a bill, together 
with Alford, and might, upon the order of the chancellor, be ex- 
amined as a witness at the instance of the complainant; yet it by 
no means follows, that, because his testimony might be obtained 
upon a bill for relief, that he may be examined upon interrogato- 
ries in a court of law. The letter and spirit of the statute are so 





ALABAMA. 


Long v. Kent. 





clearly opposed to such an idea, as not to require argument or 
illustration. 

It is conceded by the defendant, that Vickars could not have 
been compelled to testify as a witness; and, having objected, his 
deposition could only be read as evidence under the act. We 
have shown that it is not adinissible on that ground; and it fol- 
lows, that it should have been excluded by the county court. 

The consequence is, that the judgment is reversed, and the 
cause remanded, 


LONG v. KENT. 


1. L, K and B are co-sureties for a defendant in a detinue bond, conditioned to 
deliver a slave in the event ofa recovery : pending the suit, L desires K, in whose 
possession the slave has remained, to deliver the same to the sheriff in discharge 
of the bond. K refuses, and afterwards delivers the slave to the defendant in 
the detinue suit, by whom it is run off, and thereby the sureties have to answer 
onthe bond. ‘The slave is afterwards regained, through the exertions of L and 
B, and sold. ‘The proceeds, when divided between L, K and B, fallshort of the 
sum paid by them. If the slave had not been eloigned, it would have sold for 
a greater price: Held, that these circumstances did not warrant an action of as. 
sumpsit, by L against K, and that the evidence was properly excluded in that 
form of action. 


Wrir or Error to the County Court of Butler County. 


Assumpsit on the money counts. The suit was tried on the 
general issue, and on the pleas of payment and sct-off. 

The plaintiff gave in evidence, the record of a judgment ob- 
tained in the circuit court in favor of Daniel E. Starr, against 
William Burk, which showed an action of detinue to recover a 
slave. Affidavit in that suit had been made by Starr, under the 
statute, and a bond was executed by Burk, as principal, with 
Long, the plaintiff in this suit, Angus Brown, and the present de- 
fendant, as sureties, conditioned for the delivery of the slave in 
the event the plaintiff should recover it. The judgment in that 
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suit was, that Starr should recover the slave. The plaintiff then 
gave evidence tending to show that the slave was in the posses- 
sion of Kent, the defendant in this suit, a short time before the tri- 
al of the suit between Starr and Burk, and that Long having be- 
come uneasy about his aaa as surety on the before mentioned 
bond, applied to Kent for the said siave, in order to surrender it 
to the sheriff in discharge of the bond, but Kent refused to deli- 
ver the slave, or to permit it to be delivered, alleging his deter- 
mination to keep the slave until the determination of the suit be- 
tween Starr and Burk. Evidence was also given to show that 
the defendant had kept the slave out of the way of an officer, 
who searched for it to deliver it up in discharge of the plaintiff's 
liability, asone ef the surciies on the said bond. That shortly after 
this, the slave was, by Kent, delivered to Burk, who run it to 
Florida, so that it was not forthcoming when the judgment was 
afterwards obtained by Starr; and that thereby Long, Kent and 
Brown, the sureties of Burk in the said bond, were compelled to 
pay Pn jotgment ‘ obtained by Starr against Burk. ~ 

The plaintiff also gave evidence, tending to show that after the 
judgment in hens by Starr against Burk, had been paid by the 
sureties on the bond of Bi ape Long end Brown, with the know- 
ledge and consent of Kent, went in search of Burk and the slave, 
not knowing where they were, Kent saying to them before they 
started, that he had incurred some expense in searching for Burk 
and the slave, and thought it right that Long and Bréwn should 
also do something in aid of getting them. He further proved, 
that himself and Brown were gone about thirty days, and found 
Burk and the slave in Florida, but could bring neither of them 
back, having no authority. Subsequently, a true bill was found 
against Burk for running mortgaged property beyond the limits of 
the State; and the plaintiff availing himself of this, in company 
with Brown, again went to Florida, and brought Burk and the 
slave back to this State, where the slave was afterwards sold 
under an execution, in favor of all of the said sureties, against 
Burk, on account of their liability on the said bond, and the nett 
proceeds were equa ally divided between them, both plaintiff and 
defendant receiving their proportion. 

The plaintiff then showed in evidence. that if the slave had been 
delivered up by the defendant when demanded by the plaintiff, 
or had been sold soon after the judgment in the detinue suit, it 
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probably would have brought a price sufficient to satisfy the 
judgment; that slaves had declined in value since that time, and 
that the slave when sold, did not bring enough to satisfy the judg- 
ment in detinue, by 256 dollars. 

This evidence was all excluded from the jury as irrelevant to 
the issue, on the defendant's motion. Whereupon the plaintiff 
excepted, and judgment being given against him, on the verdict 
rendered in favor of the defendant, he prosecutes the writ of error, 
and here assigns the exclusion of his evidence from the jury, 
as error. 


Bo..tine, for the plaintiff in error. 

Exmore, contra, cited Johnson v. Ballew, 2 Porter, 29; Keith 
v. Patton, 2 Stewart, 38; Byers v. Freeman, 1 Porter, 478; Evans 
v. Bolling, 8 Porter, 546; Caruthers & Kinkle v. Mardis, 3 Ala. 
Rep. N.S. 599; Driver v. Spence, 1 Ala. Rep. N. 8. 540. 


GOLDTHWAITE, J.—We have no doubt that a court is 
invested with the discretionary power to exclude evidence, either 
in whole or in part, whenever its irrelevancy to the issue before 
the jury is ascertained. 

The case made by the plaintiff was not one which entitled him 
to any recovery in assumpsit, nor is there any portion of it from 
which the issue before the jury could be concluded, as there was 
nothing from which it could legally be inferred that any contract, 
express or implied, existed between these parties. The whole was 
irrelevant therefore, because no part of it conforms to the alle- 
gations of the declaration, which is in assumpsit. Whether the 
circumstances disclosed would warrant a recovery in an action 
on the case between these same parties, or an action of assump- 
sit, by Long and Brown against Kent, for the expenses incurred 
by them in searching for theslave, is not material to determine, 
as neither of these questions grow out of the record. 

As there was no error in excluding the entire evidence, the judg- 
ment must be affirmed. 














JANUARY TERM, 1844. 


Lyons vy. Long. 


103 





LYONS v. LONG. 


1. A suit should not be dismissed for the omission of the plaintiff to give security 
for the costs, pursuant toa notice, if the plaintiff gives sufficient security at the 


next term of the court. 


Error to the County Court of Talladega. 


At the trial term of the cause, it was dismissed by the court, 
because security had not been given for costs, the plaintiff ob- 
jecting, that no notice had been given, and that he was then rea- 
dy to give the security. The only evidence that notice had 
been given, that security for the costs was demanded, was an en- 
try on the docket of the Judge at the previous term, as follows: 
«Plaintiff required to give security in sixty days, or cause abates. 
This the court considered sufficient, and dismissed the cause. 

This is now assigned for error. 


Bowpoy, for plaintiff in error, cited Clay’s Dig. 316, § 293 
2 Stewart, 470; 7 Porter, 448. 


L. E. Parsons, contra. 

ORMOND, J.—We do not think it necessary to enter on the 
consideration of the question, whether as the memorandum 
found upon the docket of the Judge did not state that the plain- 
tiff was shown to be a non-resident, the court had power to dis- 
miss the cause; because we are satisfied, that upon a just con- 
struction of the statute, the security offered at the trial should 
have been received. 

The object of the Legislature was, doubtless, to secure our 
own citizens, and the officers of court against the prosecution of 
groundless or doubtful claims by, or in the name of persons liv- 
ing beyond the limits of the State. If, then, this object is attained 
by security being given at or before the trial term of the cause, 
there can be no reason for dismissing the suit. The object of the 
legislature in requiring the costs to be secured within sixty da ys 
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after notice, was in all probability, to prevent surprise at the trial. 
It would always be in the power of the court to prevent any in- 
jury to the detendant, if he had failed to prepare for the trial by 
continuing the cause. <A similar decision was made by the Vir- 
ginia court of appeals, in the case of Vance v. Bird, [4 Munford, 
364] upon a statute like ours. 

Let the judgment be reversed, and the cause remanded. 


WHIDDEN vy. TOULMIN. 


1. The section of the act of 1897, “ concerning executions, &c.,” which inhibits 
the removal of goods and chattels, levied on by execution, from any messuage, 
lands, &c., leased, &c., until the payment of the money due for rent of the pres 
mises, only gives a lien for the rent due at the time of the levy, and not for 
what is then accruing, and to become due at some future period. 

2. Where the sheriff levies process on goods of a tenant ina house leased to him, 
he is not liable to the landlord for its use and occupation, if the possession has 
not been deinanded, and he merely retains the key, using the house for the safe- 
keeping of the goods...the lease continuing during all the time of the she- 


riff’s occupancy. 
Wrerr of Error to the Circuit Court of Mobile. 


This was an action on the case, by the plaintiff in error, 
to recover dainages of the defendant. 1. Because, as_ sheriff 
of Mobile, he levied on certain goods, &c. in a store house 
which the plaintiff had rented to George Harrington and 
Noah Harrington, and refused, on demand, to pay to him the 
rent duc. 2. Because he unlawtully detained and kept posses- 
sion of the store for several monthis. 

Among other facts, it was agreed by the parties, 1. That the 
plaintiff leased to Geo. Harrington, a store house in the city of 
Mobile, tor one vear, commencing on the Ist November, 1835, 
ata rent of two thousand dollars per annum, payable quarterly, 
viz: on the first day sot bel ruary, Mav, August and November. 
On the 4th of June, 1836, two attachments in favor of Judson and 
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Hoppin v. George Harrington, were levied on the goods. in the 
house, being part ofa stock which the lessee had been there sell- 
ing. The rent due for the two first quarters, had been previous- 
ly paid, and the plaintiif? gave notice to the defendant previous to 
the sale under his levy, that he had a lien, in law, upon the goods 
imed a priority over the attach- 


seized, for the rent due, and clair 
1 that the goods —_ for a sum 


ment. Further, it was admittec 
more than wera to pay the plaintifi’s demand. 2. That they 
were kept by the defendant, in the store house, until the 19th of 
August succeeding the levy; and after tae sale, the house was 


1 


closed by the defeudant, who retained the rw until the 27th Sep- 
tember following, when he returned it to the plaintifi’s agent— 
The court charged ine jury, that these facts did not entitle the 
plaintiff to recover ior cither of the causes stated. Thereupon, a 
verdict was returned for the defendant, and a judgment rendered 


" ! 
according: y. 


Apaas, for the plaintiff in error, cited Clay’s Dig. 210, 506:— 
Also, the act of January, 1834: “The more efiectually to secure 
the collection of rents in the city of Mobile.” 3 Thomas’ Co. 
209; 6 Price’s Rep. 19; 1 M. & S. Rep. 145; Com. Dig. 392; 5 
Binn. Rep. 50%. 


Campbett, for the defendant, referred to 2 Strange’s Rep. 782; 
1 Price’s Rep. 274; 1M. & 5S. Rep. 245; 18 Johns. Rep. 1; 3 
Wend. Rep. 450; 17 id. $8; 2 Hill Rep. 380; 3 J.. J, Marsh. Rep. 
482; 2 Dana's Rep, 210. 


COLLIER, C. J.—The question of the plaintiff's right to be 
paid his rent previous to the removal of the goods levied on by 
the defendant, depends upon the construction of the 35th section 
ofthe act of 1897,“concerning executions, and for the relief of 
insolvent debtors.” [Clay's Dic. 210.) That section provides, 
that the goods and chattels being in or upon any messuage, lands 


and tenements, leased, Ke. shall not be liable to be taken by vir- 
tue of any writ of execution, on any pretence whatever, unless 
the party so tak nz the sam? shall, before the removal of the goods 
from such prem.ses, piy or tender to the landlord or his agent, 
“mises “at the time of taking 


Ss ich roo Is or ch eis im executon “Provid d, neve rtheless, 


l4 


all money due tor the rent of the pre 











106 ALABAMA. 





Whidden y. Toulmin. 





that such rent arrears do not amount to more than one year’s 
rent, &c.” This enactment is substantially a transcript of the 
8 Ann. ch. 14, and the decisions touching the interpretation of 
that statute, are directly in point. In Hoskins v. Knight, [1 M. 
& S. Rep. 245,] the question was, whether the landlord was en- 
titled to demand of the plaintiffs in execution, payment of rent 
which accrued after the time of the levy, and during the continu- 
ance of the sheriff’s possession. The court held, that the terms of 
the act expressly pointed to the time of the taking, and shewed 
that the legislature contemplated one case only, in aid of the land- 
lord, viz: to prevent an execution from taking away what is due 
for rent at the time when the seizure is made; but the statute was 
not to be extended beyond its literal meaning. See, also, Gwil- 
liam v. Barker, 1 Price’s Rep. 274, and Trappan v, Morie, 18 
Johns. Rep. 1, in which the law is laid down in equivalent terms. 

In Binns v. Hudson, [5 Binn. Rep. 505,] the same question was 
raised upon a statute analagous to our own. Tilghman, Chief 
Justice, in delivering the opinion of the court, remarked, that if 
the question were res integra, he should incline to the opinion, 
that the landlord could claim no rent which was not actually due 
at the time of the levy: But as it had been determined by his pre- 
decessors, that the growing rent may be apportioned, so that the 
landlord shall have it down to the time when the goods were ta- 
ken by the sheriff; and as such construction had been uniformly 
followed, he thought it best to adhere to precedent. This case is 
worth nothing as an authority without the State in which it was 
determined; for the decision is not the result of the investigation 
of the court which made it—it is the mere echo of precedent, not 
approved, though acquiesced in. We think the English construc- 
tion of the statute of Ann, lays down a rule more reasonable in 
itself, and consonant to principle; and to it we are willing to 
conform. 

The facts agreed show, that at the time of the levy, no rent 
was due, but that so much as was due for the quarter preceding, 
had been fully paid. In this view of the case, the plaintiff cannot, 
with propriety, say that the defendant has deprived him of his 
lien, which the statute secured; for it is clear, that no lien had 
attached in his favor, if the view taken is correct. 

In respect to the second question, we think that the facts sta- 
ted in the record, do not entitle the plaintiff to recover for the un- 
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reasonable detention of his house. The defendant in attachment 
was the lessee for twelve months, near five of which were unex- 
pired at the time of the levy, and the defendant retained the key 
for two or three months, using the house for the safe-keeping of 
the goods which he found in it. It does not appear, that during 
all this time, the plaintiff demanded the possession, or otherwise 
asserted a right to it. Under these circumstances, the defendant 
might very well have concluded, that the plaintiff was willing to 
acquiesce in the continuance of the lease, until the expiration of 
the period stipulated; in fact, if it were competent for him todo 
so, that he did not wish to terminate it sooner. The defendant 
then, cannot be charged with damages upon the second ground 
alleged against him. 

The consequence is, the judgment of the circuit court is 
affirmed. 


MAY, EX’R, v. LONG. 


i. When an issue is made, upon the notice issued in a summary proceeding, by 
one surety against the executor of his co-surety, and a verdict is found by the 
jury, this is a sufficient action by the defendant and the court, to make the no- 
tice a part of the record, and if its allegations are sufficient to sustain the sum- 
mary jurisdiction, it is unnecessary for the same averments to be repeated in the 


judgment entry. 


Wair of error to the Circuit Court of Sumter county. 


The record discloses, that this suit was instituted in the county 
court of Sumter county, and thence was transferred to the cir- 
cuit court, because the judge of the county court was of counsel 
for one of the parties. 

The judgment recites the coming of the parties by their attor- 
neys, the empanneling of the jury to try the issue joined, and 
their verdict for the plaintiff, assessing, also, his damages ; for 
which judgment was rendered, to be levied de bonis testatoris, 
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In the transcript is found a notice to Patrick May, executor of 
the last w.l] and testament of Mumford Lawson. deceased. This 
rec.tes, that judgment had been previously obta:ned in the county 
court of Sumter county, by Patrick May, admin’strator of War- 
ham Easley, deceased, against John Armstrong and William 
Long, the latter being security for the former. ‘That execution 
issued on the judgment, and was satisfied by Long. ‘That Arm- 
strong, who was the principal obligor upon the note for which the 
judgment was obtained, had hecome, and was then, insolvent. 
That Mumford Lawson (since deceased) s'gned the said note as 
a co-surety with Long, and was jointly and severally bound for 
its amount in his life time with Leng, though not sued. That May 
was duly qualified as the executor of Lawsen. It then pro- 
ceeds to notify May, that Long, on a certain day of the next 
term of the county court, would move the court for judgment 
against him, as executor of Lawson, for his respective share and 
proportion of the said judgment. 

In the circuit court, the following motion was entered on the 
rule docket : 

« William Long v. Patrick May, Ex’r.—Motion for judgment 
against the defendant as the executor of the last will and testa- 
ment of Mumford Lawson, deceased, for a rateable proportion of 
a debt paid by the plaintiff in this motion to the administrator of 


Warham Easley, end more particulerly set forth in the motion on 
file.” 
May prosccutes the writ of error, and here assigns: 


1. That the judgment entry does not disclose that the motion 
was made in the court in which the original judgment was ren- 
dered. 

2. The judgment entry docs not disclese that the original 
judgment was founded upon zn instrument en which this motion 
could be made. 

3. That the judgment entry does not disclose that the princi- 
pal debtor had become insolvent. 


Ince, for the plaintiff in error cited Clay's Digest, 531. § 4; 
Levert v. Planters’ & Merchants’ Bank, 8 Porter, 107; Bates v. 
Planters’ & Merchants’ Bank, 8 Porter, a hacer v. Bank of 
Mobile, 8 Porter, 373; Brown v. Wheeler, la. Rev. N.S. 287, 


No counsel appeared for the defendant in error. 
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GOLDTHW AITE, J.—The practice in these summary pro- 
ceedings has been, to cons:der the notice as in the nature of a 
statement of the cause of action, Whenever its merits were ques- 
tioned on demurrer; and to permit it tol 6 pleaded to, whenever 
the defendant demanded an issue to be tried | ya jury. This 


d 





AT 


practice is distinctly recognized in McMahon v. rie [9 Porter, 

597,] Bondurant v. Woods, [1 Ala. Rep. N.S. 543,] Hallett v. 
Lea, [3 ib. 28,] a salt doubtless, has prevailed eat a very early 
period, growing out of the necessity for an allegation by the 
plaintiff before any issue could be iurmed. By the act of demur- 
ring or pleading to the notice, it is made a part of the record, and 
‘ y - looled into to ascertain whether the action of 
ierwise. When the notice 


must necessaril 

the court on it has b correct or ot! 

has mes assumed et aia of the 10n f pene on, and 
dmitted | yecial plea, 

it must 25 considered as concluding the poe to the same cx- 

tent as a declaration in an ordinary suit atcommon law. There 


_— lags ~ thae see . n urhipt lL 2119 Os hd 
are, nGnReaii of these motions, in which the jurisdiction 





of the court is necessary to be sustain 1 act which does 
not enter into the liability ef the defen vhich is not neces- 
sary to be stated in the notice. We speak ‘bank motions, 
when the certificate of the president is y part of the 
pasa ee s to this class that the rc urry v. Bank 





of Mobile, [8 Porter, 260,] are peculiarly app! 

The notice in the present case contains a precise allegation of 
every fact and circumstance necessary to invest the court with 
the jurisdiction of the motion undet 
531,§8 & 4; 523,$ 12.] Indeed it is not pretended the alle- 
gation is defective ; but it is insisted, that the averments contained 
in the notice ought to have been carried into the judgment entry, 
and there affirmed, as appearing to the court. The course in- 
sisted on as proper, under the circumstances of this record, would 
encumber it with two allegations precisely the same in effect, 
and would then have been verified, not only by the jury finding 
the issuc for the plaintiff, but also by the court, in declaring the 
same facts were shown to it. 

Here, then, is a verdict upon an issue, and no issue could have 
been found jor the plaintiff on his allegations, which does not have 
the effect to conclude all the issuable facts alleged. Notwith- 
standing this, if the lacts, as alleged, did not make out the juris- 


+ 
{ 


the statute. [Clay’s Digest, 
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diction of the court, it was competent for the defendant to show the 
defect, and have the advantage of it here. There may be expres- 
sions, and in some of our opinions upon cases of this description, 
which may have led the bar to an impression, that the jurisdiction 
of the court was necessary to be sustained by the judgment entry, 
when the intention was to speak of the record only. In the case 
of a judgment by default, it is the proper course to show the ju- 
risdiction in thatentry. [Smith v. Branch Bank at Mobile, Janu- 
ary Term, 1843.] Where there is a verdict, the jurisdiction 
must be concluded from the record ; but when the facts stated in 
the notice, or suggestion of the plaintiff, are affirmed by the ver- 
dict, that will be sufficient in itself to sustain the jurisdiction ; un- 
less, as in bank motions, some other matter is essential to sustain 
the jurisdiction, such as the certificate of the president, or ex- 
trinsic and not issuable matter. 

We may remark, that no question is here made, whether the 
personal representative of a co-surety is liable to be pursued by 
this summary remedy ; nor is that point raised on the assign- 
ment of error. Therefore, we have not considered it. 

From this view, it is apparent, there is nothing to reverse the 
judgment ; and it is, therefore, affirmed. 





BLANN. Guarpian, v. GRANT, Apm’r. 


1. The county court has not jurisdiction to order a sale of lands, for the purpose of 
more equal distribution, unless the petition of the executor or administrator sets 
forth and particularly describes the heirs of the deceased. 


Error to the Orphan’s Court of Dallas. 


Petition by the defendant in error, to sell lands. 
The petitioner alleges, that he is the administrator of one Da 
vid McCord, dec’d; that the deceased died seized of certain 
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lands, which are described in the petition by their designation at 
the land office. The petition proceeds to describe the heirs of 
the deceased, setting forth which are minors and femes covert— 
«that said tracts of land cannot be equally, fairly and beneficially 
divided among said heirs,” and therefore, prays a sale of the same. 

The court appointed the plaintiffin error, guardian ad litem to 
the minor heirs, and directed advertisement to be made in the 
Selma Free Press, requiring the defendants to appear on the 2d 
Monday in October after, and defend against the petition. 

A citation issued to the guardian ad litem, who appeared and 
answered, denying the allegation of the petition. 

The depositions of two persons were taken, by which it was 
proved that the lands could not be equally, fairly and beneficial- 
ly divided among the keirs, without a sale thereof. 

The court made an order, decreeing that the land be sold. 

From that decree, this writ is prosecuted by the minor heirs, 
by Sanford Blann, their guardian, who now assign for error, 

1. The court erred in entertaining jurisdiction. 

2. In decreeing a sale. 


Epwarps, for plaintiff in error. 

G. W. Gayte, contra, cited Clay’s Dig. 224, § 16, 17, to show 
that the court had jurisdiction. He insisted that the writ was 
improperly sued out, and that the decree was not final. 


ORMOND, J.—The statute under which this proceeding was 
had, authorises an executor, who has not power by the will to 
sell real estate, or an administrator, when “the real estate of such 
testator or intestate cannot be equally, fairly and beneficially di- 
vided among the heirs or devisees,” to petition the orphans’ court 
for a sale of the real estate, “setting out and particularly describ- 
ing in such petition, the lands proposed to be sold, and the names 
of the heirs or devisees of such intestate or testator, and particu- 
larly stating which are of age, and which are infants or femes 
covert.” [Clay's Dig, 224, § 16.] 

The petition in describing a portion of the heirs, recites, that 
one of the intestate’s daughters, Eliza, married one James B. 
Pond, and died, leaving an infant child. That both father and 
child afterwards died, but whether the child survived or died pre- 
Vious to its futher, the petitioner does not know. That the fa- 
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ther has no heirs living within the knowledge of the petitioner. 
This proceeding being founded on the statute, the county court 
cannot obtain jurisdiction so as to 6 a sale of the lands, unless 


its provisions are strictly compli ‘ed ¥ with. One of its most vital 
and important requisitions se that all the heirs shall be parties to 
the proceeding, for the plain reason, that otherwise, their right 
would not be barred by the deeree of the county court 

Now, in this petition, the facts are net set forth by which to as- 
certain whoa portion of the heirs are. Ii is left in doubt whether 
the infant child of Mis. Pond died before or after its father, and 
yet this fact must be known before it can be ascertained, who the 
heirs are. Ifthe father survived his child, he became its heir, 
and upon his death, the desecit was cast upon his heirs at law. 
Ifthe child survived him, then, as it hac her father or mo- 
ther, brother or sister, its intercst in the estate would descend in 


nein 


equal parts, to its next of kin, in equal degree, beth on the father 
and mother’s side. Now, here not only are the names of the 
heirs not set forth and particular ‘scribed asthe statute re- 
quires, but the {acts are omitted to be stated, from which it could 
be known who are intercsicd in the inheritance. This most ma- 
terial requisition of the siatute to give the peeel perenenee being 
wanting, it had no power to order a sale o1 the land, and its decree 
directing a sale to be made must be reversed. 

The obje ction of the defendant in error, that this was not such 
a final decree as a writ of error could be prosecuted from, cannot 
prevail. It cannot be distinguisned from a decree ordering a 
sale of land upon the foreclosure of a morigage which, has always 
been held suilicient to sustain a writ of error. As to the parties 
in Whose names the writ is gees ii deiective, as supposed, 
it would be amended, under the statute authorising amendments of 
writs of error. 

Let the decree of the court below be reversed, and the cause 
remanded, that the petitioner may, if he thinks proper, amend his 
petition. 
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THOMAS axon HOWARD, rrvusrtees, ec., v. DAVIS. 


1. Where a mother, in contemplation of a second marriage, with the assent of her 
intended husband, makes settlement upon her infant daughter, the settlement 
isnot void as against the husband, or his creditors, merely because the deed by 
which the property is thus conveyed, disposes of a contingent remainder there. 
in to a third person, without the approbation of the husband. 

2. A deed, by which personal property is conveyed to trustees for the use of an in. 
fant child, is not » mortgage, deed of trust, or legal incumbrance, within the 
meaning of the act of 1823, “To prevent fraudulent conveyances ;” and does 
not become liable to the debts of the party in possession, although the deed has 
not been recorded. 

3. The second section of the statute of frauds, which declares, that a loan of per- 
sonal propertys accompanied with the uninterrupted possession for the space of 
three years, shall be fraudulent as to the creditors and purchasers of the loanee, 
does not apply to a case where a step-father takes and retains possession of pro. 
perty settled upon trustees for the use of an infant daughter, by her mother, with. 
out the trustees assent, and the latter filed their bill for its recovery within the 
three years, which is still in a course of prosecution. 

4.Where a deed conveys to trustees, forthe use of a daughter, an undivided moi- 
ety of real and personal estate, of great value, the grantor and trustees cannot as- 
sent to a division of it, through the medium of arbitrators, so as to prevent the 
creditors of the former, from selling, under execution, his moiety of any part of 
the property. But it is competent for a court of chancery to cause a division to 
be made, or to arrest the action of the execution, until the rights of the cestui que 
trust are equitably adjusted. 


Wait of error to the circuit court of Russell. 


Tuts was a proceeding under the statute for the trial of the 
right of property. It is shown by the record, that a writ of fieri 
Jfacias, in favor of the plaintiff, issued on a judgment rendered by 
the circuit court of Russell, against William D. Hargrove for six 
hundred and thirty 75-100 dollars, was levied on slaves of the 
following names, &c., viz: Nicey, Patsey, Mary and her three 
children, Alexander, Ardesa and Chloe; Becky, Polita, Louisa 
and child, Sinda, Harriet and her three children, Lucinda, Ander- 
son and an infant, Juliana. On the 6th of June, 1842, the de- 
fendants in error made an affidavit, that these slaves were their 
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property, as trustees for “Mary Sowell Wooilielk, and executed a 
bond w.th surety, as required by law. 

An issue was made up for the purpose of trying. whether the 
property levied on was subject to the sat.siact:on of the exccution; 
which, being submitted to a jery, was found in favor of the 
claimants; and judgment was rendered accordingly. 

From a bill of exceptions, sealed at the instance of the plaintiff, it 
appears, that he produced on the trial his exeeution, w:th the levy 
thereon endorsed, proved the value of the staves in quest:on ; and 
that when levied on, they were in the possession of the defend- 
ant in execution, in the county of Russell, and had been for more 
than three years previously. The plaintiff further proved, that two 
other executions had issued on his judgment, the one on the first 
of June, 1841, and the other on the 8th March, 1842; both of 
which were regularly returned by the sherffof Russell. 

The claimants then adduced as evidence, a decd of gift, exe- 
cuted in the county of Muscogee, in the State of Georgia, on the 
8th day of June, 1834, by Sophia W. Woollolk, [now the wife 
of the defendant in execution); which recites, that, in cons:dera- 
tion of the love and affection which she had for her daughter, 
Mary Sowell Wooltolk, and, also, the trust and confidence which 
she reposed in the claimants, that she thereby gave and granted 
unto the latter, their executors, &c., in trust for said daughter, one 
negro girl, named Mary, with her future increase. In addition 
thereto, she, in the same manner, gave one half of her real and 
personal estate then in the parish of St. Mary’s, in the State of 
Louisiana. The claimants were to have and to hold the same 
in trust, as aforesaid, against the donor and every other person, 
from the date of the deed. It was, however, provided, that the 
property in Louisiana was to remain there as long as the trustees 
might think the interest of the donee required. ‘The deed further 
declares, that the “ property was to be used for the use and en- 
joyment” of the donor’s daughter ; and the tru-tees were author- 
ized “to remove it, or dispose of it as they may thnk most con- 
ducive to her interest.” 

The deed contains an additional clause as follows: « Now, in 
the event that my said daughter, Mary Sowell, should die with- 
out issue, then, and in that case, I give and grant unto my ne- 
phew, Sowell W. Thweat, the said property herein-before de- 
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scribed, in consideration of the love and affection which I have for 
him.” 

It was proved, that, immediately upon the execution of this 
deed, it was delivered to Howard, one of the trustees, and, short- 
ly thereafter, recorded in the clerk’s ofiice of the superior court 
of Muscogee county, in Georgia; but it was not shown, that the 
laws of that State required such a deed to be registered. Fur- 
ther, at the time of its execution, the donor and her daughter, the 
donee, resided with her brother in-law, (Thweat.) who sub- 
scribed the deed as an attesting witness. The negro girl Mary 
was present, but not delivered to the trustees. The residue of 
the property was in possession of the trustee, Thomas, in the 
State of Lou'siana. 

The claimants also proved, that, early in the year 1888, Thom- 
as and the defendant in execution removed the property that was 
in Louisiana to Muscogee county, in Georgia, where the latter 
took it into his possession against the wishes of the trustees. 
They filed a bill in equity against him to injoin him frem bring- 
ing itinto Alabama ; and, after its removal, they filed a second 
bill in order to recover it from him. This latter bill is still pend- 
ing in the court of chancery for Russell county. There was no 
proof that the deed of gift had ever been recorded in the county 
court of Russell; although the trustees lived but fourteen miles 
from the court-house of that county, in the State of Georgia. 

It was further proved, that the trustees and the defendant in 
execution, about the middle of May, 1842, agreed toa division of 
tie property, n which the latter and the d nee of his wile were 
jointly interested. By the terms of the division. certain negroes 
were sct apart, by arbitrators mutually chosen, to the defendant 
in execution and the trustees of the denee. That the sheriff of 
Russell county had since sold, under executions against the for- 
mer, the slaves allotted to him on the division; and that the 
slaves in question were sume of those that were set apart to the 
trustees. There was no proof that the division had ever been 
recorded in the county court of Russell, or that it was perfected 
at the time it was made; but it was understood, that half of the 
property sect apart for the donee, was to remain in the possession 
of the defendant in execution for further decision by the court of 
chancery. The suit in chancery had not been decided at the time 
of the trial. 
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The deed of gift was executed after the marriage between the do- 
nor and defendant in execution had been agreed on, and on the 
night previous to its consummation. The latter assented to the 
deed, so far as it conveyed one-half of the property therein refer- 
red to, to the donee: but did not approve of the last clause there- 
in, which provided the manner in which the donee’s share should 
be disposed of, in the event of her death without issue. In fact, 
there was no evidence that the defendant in execution was 
aware, that the deed contained such a clause until after his mar- 
riage. 

The plaintiff’s counsel prayed the court to charge the jury as 
follows : 

1. That, although the defendant in execution may have assent- 
ed to the provision made by the deed of gift for the daughter of 
his wife by a former marriage, yet if the last clause in the deed, 
which gave the donee’s share to a third person in the event of her 
death, was inserted without the defendant's knowledge or con- 
sent, and, after the donor’s engagement to marry him, it was such 
a fraud on his marital rights as would render the deed void as to 
creditors. 

2. If they believe the deed of gift was executed in the State of 
Georgia, to make it valid in Alabama against creditors, it should 
have been recorded in Russell county, where the property was, 
within one year after the defendant removed there with it ; and if 
it remained with the defendant for a longer period in that county, 
with the knowledge of the trustees, and the deed was not placed 
on the records of the county court thereof, it was void and inope- 
rative as to the plaintiff. 

3. If the jury believe, that the property in question was in the 
possession of the defendant in execution, in the county of Russell, 
for more than three years before the levy thereon, and the trus- 
tees, with a knowledge thereof, did not, within that time, have the 
deed recorded in the county court of that county, then the same 
became liable to satisfy the plaintiffs execution. 

4. The division of the slaves, made by consent of the trustees 
and defendant in execution, did not divest the lien of the execution 
on the moiety set apart for the trustees of the donee. 

The court refused to charge the jury as prayed; but instruct- 
ed them, 

1. If they believed the possession of the slaves by the defend- 
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ant in execution, was adverse to the claim of the trustees under 
the deed, and that while the slaves were in Georgia, they en- 
deavored to prevent the defendant from removing them into Ala- 
bama, by a bill in chancery, and that he afterwards removed 
them into Russell county against their will; and further, that the 
trustees subsequently filed a bill in equity, in order to recover the 
possession of the slaves—then there was no necessity for record- 
ing the deed in Russell county, although the defendant in execu- 
tion may have there retained their possession for more than three 
years previous to the levy in question. 

2. If they believed that the claimants and the defendant in ex- 
ecution divided the property embraced by the deed, and that the 
portion of the latter had been sold to pay his debts, it was for 
them to determine the justice of condemning the other half. 

For the refusal to charge the jury as prayed, and for the in- 
structions given, the plaintiff excepted, &c. 


J. E. Bevser and 8. Heypenrexpt, for the plaintiff in error, 
made the following points: 

1. The clause of the deed which disposes of the property giv- 
en to the donee, was made after a treaty of marriage between 
the donor and the defendant in execution, and must be regarded 
in law as a fraud upon his marital rights. The consequence is, 
that the entire deed is void. [Newland on Con. 425; 4 Cranch’s 
Rep. 60; 2 Mason C. C. Rep. 478; 4 Wash. C. C. Rep. 336; 
Harris et al. v. Bradford, 4 Ala. Rep. 214.] This being the case, 
all the property embraced in the deed vested in the husband, 
and became subject to the payment of his debts. [1 Ala. Rep. 
N.S. 102; 2 id. 592.| 

2. The law of this State required the deed of trust to be re- 
corded within twelve months after the property it disposed of 
was removed here; and the omission to do this, as against the 
creditors of the defendant in execution, put an end to the rights 
of the donee. [Clay’s Dig. 254.] The case of Swift v. Fitz- 
hugh, [9 Porter’s Rep. 58,] was determined upon a different 
State of facts, and is not adverse to such a conclusion. 

3. But if registration was not required in one year, the posses- 
sion of the defendant in execution was of such a character, as 
required the deed to be recorded within three years after it com- 
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menced, in order to preserve the donee’s property in the slaves. 
[Clay’s Dig. 254; 2 Ala. Rep. 648, 686.] 

If trustees omit, through negligence to perform their duties, 
either by failing to have a deed recorded, or in any other re- 
spect, and a loss is thereby cccasioned, they are responsible to 
their cestuis que trust; but the rights of the latter in favor of the 
rights of the creditors of the donor, or grantor may be lost. [1 
Ala. Rep. N.S. 20.] 

4. There was no such delivery of the property which was in 
Georgia and Louisiana, when the deed was executed, as was ne- 
cessary to make it operative against the defendant in execution, 
or his creditors. In the absence of all proof, it will be intended, 
that the laws of these States must be the same as the common law 
of Alabama. [1 Stewt. & P. Rep. 57; 1 Ala. Rep. 52; 2 id. 
653, 673. ] 

5. The division made of the property between the claimants 
and the defendant in execution, was inoperative to divest the le- 
gal title of the latter, in an undivided moiety of all the property; 
and of course could not defeat the lien of the plaintiff’s execution. 
The plaintiff was no party to the division, and could not be pre- 
judiced by it. 

6. The second charge to the jury is erroneous,becausc it re- 
fers to them the decision of a legal question. 


G. Gotptawarre, for the defendants. 

1. The deed of gift was made in the performance of a moral 
iduty, and would have been good, although the husband had not 
been informed of it previous to his marriage. [1 Story’s Eq. 273; 
7 Cond. Eng. Ch. Rep. 194.] But the defendant in execution 
was advised of it, and assented to it, as it respects his wife and 
her daughter ; and thus far it is certainly good. [Scott v. Dun- 
can, 4 Dev. Eq. Rep 403.] If the limitation over was such a 
fraud as would avoid the deed, a court of equity should be ap- 
pealed to by the husband himself to set it aside, not by his credi- 
tors ; and that court could effectuate the intention of the parties. 
[2 Lomax’s Dig. 303 to 307; 4 Dev. Eq. Rep. 403.] 

2 The possession of the property by the defendant in execu- 
tion, was, in no sense, aloan or hire, and is unaffected by the sta- 
tute of frauds. In fact, it was not a permissive, but an adverse 
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possession; and in order to preserve the rights of the donce, 
there Was no necess.ty for registering the deed. 

3. The division of the property, made by arbitrators chosen 
by the cla mants and d fendant in exccution, was effectual to d’- 
vest ail the title which the latter had in the part that was allottcd 
to the former. It wasas valid for all purposes as if the division 
had been made by a court of chancery, and must operate retro- 
spectively, so as to divest the lien of the execution. [8 Johns. 
Ch. Rep. 481.] 

4. The last charge may be obnoxious to the criticism of the 
plaintiff's counsel, but if the partition was val.d, the court should 
have told the jury that the property was not liable to the pla‘n- 
tifl’s execution. In this view, the charge given is more favorable 
to the plaintiff than he had a right to ask. 


COLLIER, C. J.—1. It may be stated, as a general rule, 
that where the wife disposes of her property to a third person, 
without the knowledge of her husband, after the contract of mar- 
riage, and before its solemnization, the transaction will be consid- 
ered as fraudulent against the latter. [2 P. Wms. Rep. 274; 1 
Mylne & K. Rep. 510.) But the court has sometimes taken into 
consideration the object of the conveyance, and the situation of 
the husband in point of property, and relaxed the rule. [Meigs’ 
Rep. 142.] 

In the present case, it is admitted, that the settlement made by 
Mrs. Hargrove, previous to her marriage, upon her daughter, 
was assented to by her husband ; but it is insisted, that the ulte- 
rior disposition of the daughter’s portion, was a fraud upon his 
marital rights, and so taints the transaction as to avoid it in toto. 
This conclusion, we think, cannot be maintained. It is difficult 
to conceive how the daughter, the innocent beneficiary of her 
mother’s bounty, can be affected by a gift which cannot take ef- 
fect until after her death; and then only upon a contingency 
which may never happen. ‘ The law will not indulge the pre- 
sumption, that the contingent gift will ever vest in possession, but 
rather presumes that the property will remain with the daughter 
and her descendants ad infinitum. If, however, the vesting of the 
remainder depended upon no other event but the ceaseless and 
certain: progress of time, still the rights of the first donee would 
be unaffected by the imputed fraud on the part of the mother. 
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The daughter was incompetent, in consequence of her tender 
years, to participate in any scheme injurious to the marital rights 
of the defendant in execution ; and, in fact, nothing of the kind is 
pretended. She was entirely passive, receiving the provision 
which her mother made for her with the assent of an intended 
husband ; and it is not now for the latter to object that the 
daughter shall claim nothing under the deed, because the mother 
thought proper to dispose of a contingent remainder in the same 
property. 

But are the rights ofthe defendant in execution in any manner 
impaired, because the gift embraces a person not contemplated 
by him. Suppose the gift had been absolutely to the daughter, or 
to herself and issue, the husband might, perhaps, through his 
wife, if the daughter died so/e and without issue, have become 
entitled to the property. Upon the death of the daughter, thus 
circumstanced, if the husband have rights, it will be competent 
for him to assert them, against the person claiming in remainder; 
but the gift to the first donee being unobjectionable in itself, must 
be supported. Indeed, this conclusion seems so clear, that it 
results from a mere statement of the proposition, and requires no 
argument for its elucidation. 

2. The first section of the act of 1823, “to prevent fraudulent 
conveyances,” [Clay’s Dig. 255, § 4,] enacts that, «all property 
mortgaged, or under any deed of trust, orother legal incumbrance, 
which may afterwards be removed to any county in this State, 
shall be liable to the payment of any debts, which the holder of 
such mortgaged property may contract, after his settlement in 
such county;” unless the mortgage, &c. shal] be duly recorded in 
the clerk’s office of the county court of the county to which the 
property is removed within six months. Where the property is 
brought from another State into this, twelve months is allowed 
for recording the mortgage, &c. “after such settlement as afore- 
said.” 

To bring a case within this statute, it should be shown, that 
the debt in question was contracted, after the settlement of the 
holder of “the mortgaged property” in the county to which it was 
removed. In the case before us, there is no proof of the time 
when, or how, the liability was incurred, upon which the plain- 
tiff’s judgment was rendered; and although the slaves were in 
the possession of the defendant in execution in the county of Rus- 
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sell, yet perhaps the proof is defective in not showing that he him- 
self had settled there. But if these defects were all removed, we 
should say, that the deed in question, does not come within the 
act. The statute, as its terms indicate, was intended to apply to 
deeds or other legal incumbrance, by which personal property 
was charged with a debt or duty. True, in the present case the 
slaves were conveyed by the mother, in trust for her daughter, 
yet they cannot, according to the common acceptation of terms, 
be said to be “under any deed of trust.” They are under no in- 
cumbrance; the right of the mother -has passed from her, as fully 
as if they had been conveyed by an absolute deed, in which no 
trustees were interposed; the legal title vests in the trustees, and 
the equitable title in the cestui que trust. So that in no just sense 
can the slaves be said to be in any manner incumbered. The 
defendant in execution does not claim a right for himself, or any 
one else, under a mortgage. deed of trust, or other incumbrance, 
but the facts when denuded, show that he removed and retained 
the slaves as a mere trespasser. 

But if the terms of the statute were so extensive as to embrace 
within its letter such a deed as the one before us, yet if it allowed 
of any latitude of construction, we should be strongly disinclined 
to apply it, so as to defeat the estates of infants, or others who 
are presumed to be incompetent to attend to their own interests. 
{Swift v. Fitzhugh. 9 Porter’s Rep. 39.] - 

3. The second section of the statute of frauds, among other 
things, declares that “where any loan of goods and chattels shall 
be pretended to have been made to any person, with whom, or 
those claiming under him, possession shall have remained by the 
space of three years, without demand, made and pursued by due 
course of law, on the part of the pretended lender; or where any 
reservation or limitation shall be pretended to have been made of 
a.use or property by way of condition, reversion, remainder, or 
otherwise, in goods or chattels, the possession whereof shall have 
remained in another as aforesaid; the same shall be taken as to 
the creditors and purchasers of the persons aforesaid, so remain- 
ing in possession, to be fraudulent within this act; and that the 
absolute property is with the possession; unless such loan, reser- 
vation, limitation or property, were declared by will, or by deed 
in writing, proved and recorded as aforesaid.” [Clay’s Dig. 255.] 

The facts of this case do not come within the provisions of the 
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act cited. It is explicitly. shown, that a bill was filed to prevent 
the removal of the slaves from Georgia to this State, and that af- 
ter their removal, a suit in chancery was brought against the 
defendant in execution. for their recovery by the claimants: And 
further, that his possession commenced, and has been conti inued, 
‘without their assent or approbation. In Myers v. Peek’s adm’r, 
[2 Ala. Rep. 627,] it was held, that the statute capitees d, “where 
the owner of personal property voluntarily parts with the posses- 
sion to another, either with or without an express contract.” Here 
the possession was obtained against the consent of the trustees; 
and if the rights of the cestui que trust could be in any manner 
affected by it under a different state of circumstances, the as- 
sertion of a claim by suit, and its continued prosecution, would 
bring her within the saving of the act, and serve asa substitute 
for registration. But, if the facts were otherwise, and the pos- 
session of the defendant in execution had actually been permit- 
ted by the trustees for three years, without suit, could his credi- 
tors or purchasers prevail against an infant? 

4. It may be laid down generally, that the powers of a trus- 
tee depend upon the nature and purposes of the trust. Under 
particular circumstances, it is said, he is capable of exercising 
the discretionary powers of the bona fide proprictor; otherwise, 
the trust estate might be injuriously affected. The necessity of 
the case may demand an immediate decision, as where the cestut 
que trust is under-disability, or not yet in existence, &c. “The 
alternative of instituting a suit for the mere purpose of consulting 
the court, would always be attended with considerable expense, 
and it may be an expense wholly disproportioned to the impor- 
tance of the occasion. It is evidently in furtherance of the ces- 
tui que trust’s own interest, that where the circumstances of the 
case require it, the trustee should be at liberty to exercise a rea- 
sonable discretionary power-” [Lewin on Trusts and Trustees, 
412-3; 2 Story’s Eq. 241-2-3; Willis on Trustees, 127.] It is 
for these reasons said to be a rule in equity, that what is compel- 
lable by suit, is equally valid, if done by the trustee without suit. 
Thus it has been held, that an executor may appropriate a lega- 
cy, where the appropriation is such as the court itself would have 
directed. So, where the parent is unable to maintain his child, 
the interest of a legacy, or where that is inconsiderable, a part of 
the principal, has been been applied to that purpose. [Lewin on 
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Trusts, &c. 413-4. The learned author last cited, remarks, 
«The rule, that what is compellable by suit, is equally valid if 
done without suit, must be received with this qualification, that if 
a suit has been already instituted for the execution of the trust, 
that takes the administration out of the trustee and transfers it to 
the court: the original power of the trustee is from that moment 
paralized, and the authority of the court must sanction every sub- 
sequent proceeding.” [Id. 417.] In respect to the rule, Mr 
Justice Story says, it “is a doctrine requiring many qualifications, 
and by no means to be generally relied on for safety.” [2 Vol. 
Eq. 510.] 

It is stated as a fundamental maxim in equity, that no act of the 
trustees, except a conveyance to a purchaser for a valuable con- 
sideration, without notice, can vary or prejudice the rights of 
those benefic:ally interested; but the trustee will be compelled in 
equity to make good the trust. [Willis on Trustees, 167, 8. See 
also, Fletcher on Trustees, 48-9. | 

The division of the joint property between the trustees of the 
donee and the husband of her mother, would materially affect the 
rights of the parties in interest, by giving a several property in 
one moiety toeach. The purposes of the trust, it would seem, 
does not require, that the trustees should possess the power to 
assent to such an arrangement, so as to bind conclusively, their 
cestui que trust. If beneficial for her, it is possible that a court 
of equity might sanction their act, but without such judicial ap- 
probation, it isconceived that it could not operate as a definitivead- 
justment of her rights. Whether the division is prejudicial to the 
cestui que trust, is an inquiry which could not have been made on 
the trial of this cause; trusts are among the subjects of exclusive 
jurisdiction in equity, and that court is the appropriate arbiter to 
settle the interest of parties where they are involved. This view 
does not at all conflict with the idea that trustees may exercise 
such discretionary powers as are necessary and compatible with 
the trust committed to them, it only shows that their discretion is 
notunlimited, and in some cases where the emergency is not press- 
ing, and the interests at stake are ce-extensive with the trust itself, 
the trustee should seek the advice ofa court of chancery. Here, 
the duty of the trustees, as in other cases, is to protect the proper- 
ty for the benefit of their cestui gue trust, and not to relinquish 
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the right of the latter to a part, that her right to the resid ay 
be confirmed; yet such is the object proposed by the divide. 

The execution in favor of the plaintiff, was a lien on the undi- 
vided moiety of Hargrove, upon the hypothesis, that he became 
the legal proprietor of the interest of his wife in the slaves; and 
that lien canot be defeated by the division that was made. It is 
wholly immaterial, so far as it respects the present case, whether 
his share of the property has been sold by other judgment credi- 
tors for the payment of his debts; the joint interest of the cestui 
que trust is unaffected by the change of possession. That it is 
competent for a court of equity to arrest all proceeding by execu- 
tion, against the slaves in question, until the rights of the donee 
shall be settled, we think will not be questioned; and in setting 
apart her share, it will be most proper to assign to her those that 
remain in the trustee’s hands, looking to those that have been sold, 
in order to ascertain their relative value, or to make good any de- 
ficit in what the cestui que trust may be entitled to on settle- 
ment, 

Without a particular application of the points considered, to 
the questions raised upon the bill of exceptions, it is obvious that 
the circuit court erred in the charge given in respect to the legal 
effect of the division of the property. The judgment is conse- 
quently reversed, and the cause remanded. 


STEELE v. LOWRY AND McGHEE. 


1. When a bill is filed to restrain a suit at law, on grounds of defence which could 
be available at law, if sustained by sufficient evidence, and it is alleged in the 
bill that the facts constituting this defence can enly be established by evidence 
from the defendants to the bill;—this is a bill for discovery merely, and on the 
coming in of the answer of the defendant, denying the equity, it is proper for the 
chancellor to dismiss the bill when he dissolves the injunction. 


Warr of Error to the Court of Chancery, for the counties of 
Autauga and Coosa. 
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The case made by the bill is as follows: 

About the Ist of September, i835, James P. Lowry, then re- 
residing in Tennessee, and when the bill was filed, in Texas, 
prevailed on Steele, the complainant, and one William Lowry, 
to execute with him a note, under seal of that date, for $4,000, pay- 
able the 1st January, 1839, with interest at the rate of 6 per cent. 
per annum. James P. Lowry was principal, and the others 
were securities. This note was placed in the hands of James 
P. Lowry, for the purpose, and on the condition of enabling him 
to make a purchase of some slaves from McGhee. Lowry pass- 
ed the note to McGhee on some other terms and consideration 
than the purchase of slaves, but for what precise consideration, 
the complainant did not know, but had been informed, and so be- 
lieves, that the note was passed, either on account of previous 
dealings and transacticns between Lowry and him, or on ac- 
count of some other dealings and transactions between them at 
the time. When the note was given to McGhee, Lowry was in- 
debted to him about 1,000, for the payment of which, and not for 
the purpose for which the note was executed by the complainant, 
it was transferred. McGhee knew that the note was executed 
for the purpose before stated, and for no other purpose, when he 
received it from Lowry. It was made payable to McGhee, was 
for the sum of 4,000 dollars, and though no part ever was paid, 
a credit was placed on it by McGhee, of 3,000, to make the in- 
debtedness correspond with that of Lowry to him. 

McGhee instituted a suit in the circuit court of Autauga, to re- 
cover the sum due on the note from Steele, and the bill charges, 
that Steele is unable to prove the facts alleged, except by the tes- 
timony of the Lowrys, and that of McGhee. 

The prayer of the bill is, for an injunction against that suit, un- 
til the further order of the chancellor, and that the note may be 
delivered up to be cancelled, and a perpetual injunction de- 
creed, &c. 

An amended bill was afterwards filed, stating that James P. 
Lowry had various conversations with McGhee in relation to a 
purchase of slaves from him, and proffered in payment of such 
slaves, if the purchase should be effected, to procure the complain- 
ant to become security for 4,000 dollars, or for whatever sum 
the purchase should amount to. It was for this purpose that 
Lowry procured the complainant to become his security, It 
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charges, that this purpose was not effected, but the note was pass- 
ed to McGhee. not in pursuance of this purpose, but on account 
of some previous transaction between them, and that McGhee 
had information from Lowry, or some other source, of the pur- 
pose for which complainant consented to give the note. It then 
prays that McGhee shall state what information he had on this 
subject, as well as from whom he had it. Also, that the particu- 
lar consideration might be disclosed by him, which he gave for 
the note. 

The answer of McGhee states, that Lowry applied to him 
about the Ist September, 1835, to borrow 4,000 dollars, and pre- 
sented to him the note,a copy of which is exhibited in complain- 
ant’s bill, upen the credit of which, he wished to obtain the loan. 
Respondent declined lending that sum to Lowry, but at his ur- 
gent request, did loan him 875 dollars in cash, and let him have 
a horse at the price of 125 dollars, on the credit of the note. At 
the same time, a credit of 3,000 dollars, was indorsed on the note 
by Lowry. The note was passed to the respondent for no other 
purpose than to secure him for the money thus advanced, and the 
price of the horse thus sold, and he was entirely ignorant when he 
received the note from Lowry, that any improper use was made 
of it, or that Lowry was violating any confidence reposed in him 
by the complainant. The answer fully denies all the statements 
of the bill which charge the taking in payment of any then exist- 
ing debt, and insists on the right to recover the amount of the 
note under the circumstances d'sclosed. 

On the coming in of the answer, the injunction was dissolved, 
and the bill dismissed. 

Itis here assigned as error, that the chancellor erred in dismiss- 
ing the bill, when the motion was only to dissolve the injunction. 


Exwore, for the plaintiffin error, insisted that the bill ought to 
have been retained as an original bill, notwithstanding the disso- 
lution of the injunction. The prayer is for relicf,as well as for 
discovery, and under this bill, the note could be called in and can- 
celled. [Pitts v. Cottingham, 9 Porter, 675.] Nor is the cir- 
cumstance, that the note is in suit of such a nature, as to control 
the complainant’s right to have it cancelled, if his case can be 
made out in equity. 
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GOLDTHW AITE, J.—We think the bill in this case was 
properly dism'ssed by the chancellor on the coming in of the an- 
swer of McGhee, because there is no sufficient reason to entitle it 
to be considered in any other aspect than asa bill for discovery, 
in aid of the defence to the suit at law. 

The complainant expressly alleges, that he is unable to prove 
the facts stated by him, except by the testimony of McGhee or 
the Lowrys. McGhee has shown, that his evidence will not 
avail the complainant, and if that of the Lowrys is competent for 
that purpose, no reason is shown why it can not be used in the 
suit at law, which is against Steele only. 

It is supposed, however, that this case resembles that of Pitts 
y. Cottingham, [9 Porter, 675] where we held that a party who 
was defrauded in the purchase of land, could go into equity for a 
rescission of the contract, and was not required to wait the action 
of the vendor in bringing suit on the notes given for the price of 
the purchase. There, the object of the bill was the rescission of a 
fraudulent contract, and that is one of the admitted grounds of 
equity jurisdiction. Here, no contract is asserted, but the com- 
plainant seeks to avoid a security, which he admits there wasa 
sufficient consideration to support, if the possession is bona fide. 

But the difference, which is conclusive, is that, conceding the 
facts to be true, which are asserted by the complainant, he is not 
entitled to have the note cancelled, or delivered up; because, 
whatever may be its effect against Steele, it is a valid security as 
to Lowry. We only refer to this difierence between the case ci- 
ted and this, to show that the decision there can have no influence, 
as this case is presented; for whatever defence is asserted here, 
is equally available in a court of law, and when the plaintiff suc- 
ceeds there, the determination will be final, and equity can not 
afterwards interfere. 

Decree affirmed, with costs. 
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PREWITT v. GARRETT. 


L. A bond of indemnity, given by the defendants to an execution, to the sheriff, to 
save him harmless against the consequences of levying on and selling the proper. 
ty of a stranger to the judgment, ior its satisfaction, is illegal, and void, and no 


action can be maintained by the sheriff upon it. 
Error to the Cireuit Court of Lowndes. 


Tuts was an action by the plaintiffagainst the defendant in error, 
and two others, ona bond of indemnity. 

The declaration sects out the condition of the bond to be, that 
one Peter Williams had recovered a judgment against Samuel 
Y. Allen and Patterson Rogers; that execution issued thereon, 
and came to the hands of plaintiff in error, as sheriff; that Allen 
and Rogers pointed out a certain female slave, the property of 
the estate of Peter Wyatt, deceased, and directed the sheriff to 
levy the execution on the said slave, and expose her to sale to 
satisfy the execution; and that they, Allen and Rogers, and de- 
fendant in error as their surety, would indemnify and save him 
harmless, &c., in so doing. That he accordingly levied on, and 
sold the slave in satisfaction of the execution; that an action has 
been instituted against him for selling the slave, and damages 
recovered, &c.: of all which the defendants had notice. The 
writ not being executed on Allen and Rogers, the suit was dis- 
continued as to them. 

The defendant demurred to the declaration, and the demurrer 
was sustained, and judgment rendered for the defendant ; from 


which this writ is prosecuted. 
Bouuine, for the plaintiff in crror, submitted the cause. 


ORMOND, J.—The bond in this case was given by the de- 
fendants in execution, to indemnify the sheriff against the conse- 
quences of levying on and selling the property of a stranger to 
the judgment and execution, for its satisfaction. This was a pro- 
mise to indemnify the sheriff against the consequences of a tres- 
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pass, which he was invited to commit; and, being illegal, no 
right of action can grow out of it. 

The plaintiff in an execution may indemnify the sheriff for 
levying on and selling property supposed to belong to the de- 
fendant, though out of his possession, and claimed by another ; 
but it is impossible to conceive of a case in which the property of 
a stranger to the judgment could be sold, at the instance of the 
defendant in execution, to satisly the judgment. The indemnity 
being to save the sher.ff harmless against the consequences of an 
act prohibited by law, cannot be enforced in a court of justice. 

The judgment of the court on the demurrer must be, therefore, 
affirmed. 





PAINE v. MOORE. 


1. The plaintiff, defendant and J. P., composed the firm of J. & P. P. & Co.;. the 
former being temporarily absent from the city in which the firm did business, 
appointed the defendant his agent to hire out his negiocs, rent his houses, and 
collect the hire and rent of thesame. All which was undertaken by the defen. 

dant, who upon the return of the plaintiff, acknowledged in writing, that there 

was due to the plaintiff, for monics collected from his effects, and put into the 
house of J. & P. P. & Co., while he was acting ashis agent from Ist March, 

1837, to lst Dec. 1833, the sum of $510 16-109 above what he had paid out 

forhim. ‘The partnership had no interest in the negroes and land: Held, that 

the acceptance of the writing, did not make it necessary for the plaintiff to re- 
sort to the firm for payment; but the proof entitled him to recover the amount, 


with interest, of the defendant, individually. 
Warr of error to the county court of Mobile. 


. Tuts was an action of assumpsit, by the defendant in error 

against the plaintiff. The declaration was on a writing called a 

due bill, or prom’ssory note, in the following words, &c., viz: 

“ $542—16. Mobile, Dec. 13th, 1838. Due Wm. Moore, for 

moneys which I have collected trom his effects, and put into the 
17 
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house of J. & P. Paine & Co., over and above what I have paid 

out for him while acting as his agent, from March Ist, 1837, to 

Ist Dec. 1838, five hundred and forty-two 16-100 dollars. 
Parker Patne.” 

To this count was added the common counts for money had 
and received, and collected for the plaintiff, at his special instance 
ank request ; and, also, on an account stated for $542 16. 

The cause was tried by a jury, who rendered a verdict, in 
damages, for the amount stated in the writing, with interest there- 
on; and a judgment was rendered accordingly. On the trial, a 
bill of exceptions was sealed, at the instance of the defendant, from 
which the case may be thus stated, viz: 

The plaintiff read to the jury the writing declared on. It was 
then proved, on the part of the defendant, that the plaintiff was a 
member of the firm of J. & P. Paine & Co at the time the cre- 
dit, mentioned in the writing, was given him. The members of 
the firm were the plaintiff, defendant and James Paine. James 
Paine and the defendant were the active partners. It was also 
proved, that the plaintiff was absent from: Mobile during the year 

, and left the defendant as his agent to hire out his negroes, 
rent his houses, and collect the hire and rent of the same; that 
the plaintiff had eight or ten negroes thus hired out, all of whom, 
together with the real property rented by the defendant, had no 
connection with the firm. The defendant had credited the books 
of J. & P. Paine & Co., as stated in the writing adduced by the 
plaintiff. It was proved, further, by one of the defendant's wit- 
nesses, that, as the agent of the plaintiff} he called upon the de- 
fendant to collect the writing in question, and his answer was, 
that he was not able, or had not the money to pay the same. 
Upon this evidence, the defendant, by his attorney, prayed the 
court to charge the jury, that crediting the books of the firm of J. 
& P. Paine & Co., with the amount sued for, was a payment of 
the money to the plaintiff, and the plaintiff could not recover ; 
which charge was refused. The court charged the jury, that, 
if they believed the defendant was the agent of the plaintiff, and 
collected the hire of his negroes and rent of his houses, and credit- 
ed the books of the firm with the amount thereof, without the 
plaintiff's knowledge or consent, such a credit would not prevent 
the plaintiff from recovering inthis case. The defendant further 
prayed the court to charge the jury, that the writing described in 
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the declaration, was not a sini note, and, from the proof, 
a suit at law could not be maintained upon it. This charge was 
refused by the court; and the jury were instructed, that a suit 
might be maintained upon the writing. 


Darean, for the plaintiff in error. 
CampsBeE LL, for the defendant. 


COLLIER, C. J.—The writing declared on, is an acknow- 
ledgement by the defendant, that there was due to the plaintiff 
the sum expressed upon its face, being so much money belong- 
ing to the latter, which the former had collected and put into the 
house of J. & P. Paine & Co. _Itis insisted, that the plaintiff, by 
accepting this paper as an evidence of his demand, impliedly ad- 
mits that the defendant has properly placed the money in other 
hands, and that the plaintiff will look to the depositories for its 
payment. Such is not the legitimate interpretation of the writ- 
ing. At most, the admission can concede nothing more than that 
the defendant has put the plaintiff’s money in « the house of J. & 
P. Paine & Co.” Whether it has been placed there under such 
circumstances as would relieve the defendant from liability to 
pay it, is a question, aside from the paper, to be solved by ex- 
trinsic proof. 

It cannot be admitted that it is competent for a debtor, against 
his creditor’s consent, to place his liability upon others who are 
willing to assume it. The defendant, by collecting the plain- 
tiffs money, became liable to pay it to him on demand, and 
if he has pl: aced it in other hands, without the plaintiff's assent or 
acquiescence, he is still chargeable. 

There is not the slightest pretence for supposing the case dis- 
closed by the proof, is one which concerned the partnership, of 
which both parties were members. In its inception, it was an 
arrangement between the plaintiff and defendant individually ; 
and it does not appear that any thing occurring subsequently, 
has given to it a different character. 

In respect to the second charge, which the court was request- 
ed to give the jury, it assumed the truth of all the evidence, and 
called upon the court to say, that a suit at law could nut be sus- 
tained by it. This was properly refused, as will be seen from 
what we have already said; but the court instructed the jury, 
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“that a suit might be maintaincd on the instrument.” Whether, 
without additional proof, the pla.ut.iT could have recovered on the 
Writing, it is not necessary to cons der. The general remark of 
the cuurt, it is obvious from the charge asked, was only intended 
to declare that the paper, ass.sted by the prooi, would authorize 
a verdict for the plaintull. 

This view is decisive of the case: the consequence is, the judg 
ment of the county court is affirmed. 


KENUM v. HENDERSON. 


1. In an appeal case, where the judgment is for a less sum than twenty dollars, it 
iserror torender a final judgment by default, unless the debt is ascertained by a 
writing. In other cases, the facts must be examined by the court, and its judg- 


ment given on them. 
Wrerr of error to the Circuit Court of Benten county. 


Tis suit was commenced by Henderson against Kenum, in a 
justice’s court, and Kenum appealed to the circuit court. No 
declaration or statement is on file, nor is there any matter dis- 
closed in the transcript to induce a presumption that the suit is 
founded on a writing ascerta:n-ng the amount of the debt. A 
judgment by default was taken, and a writ of inquiry awarded 
at oneterm; but this was afterwards set aside.and a judgment final 
was entered, as on default, for 18 61-100 dollars, besides costs ; 
but it does not appear that the facts, upon which the defendant 
was charged, were passed on by the court. 

This judgment is now assigned as error. 


S. F. Rice, for the plaintiff in error. 
W. B. Martin, contra. 


GOLDTHWAITE, J.—There is nothing shown here by 
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which the judgement ean be sustained. It's true, the judgment is 
for a Jess sum than 20 dollars, aud. therefore, no pleadings were 
necessary ; but a court is net author zed. in such a case, to give a 
fina: judgment without cons:dering the facets any otherwise than 
it would be ina suit fora gr 

If the debt, is ascertained by a writ'ng, the judgment by de- 
fault, whatever is the sum. may be final; but, when itis not, the 
damages must be ascertained by a jury. if for more than 29 dol 
lars, and by the court. if for a less amount. 

Let the judgment be reversed, and the cause remanded. 


VITA TSN AT oe, ~ % r 
WATSON, Apm’r. v. MAY. 





1. A stranger to a judgment or ceerce of the orphans’ court, cannot carry it by 
certiorari to the circuit court } und if the cirenit court should determine on the 
errors assigned, its judyment will be versed and remanded, that the order 
granting the ceritorari n be quashed; and this inay be done on the applica- 


tion of the party at whose instance the cause was removed into the circuit court. 


Error to the Circuit Court of Sumter. 

The defendant in error,as adm‘n’‘strator of one Easly, made 
a settlement of the estate w.th the Judge of the county court of 
Sumter, by which it was ascertained that the administrator had 
paid out for the estate beyond the amount of assets received by 
him, the sum of $1,655 89, and for th’s sum, a judgment was 
rendered in his favor. 


S. 
- 


jucnt to th’s, he resigned his ad- 
ministration, and the plaint.T in error was appo:nted administra- 
tor de bonis non of the estate. 

Execution having issued on the judgment, in favor of May 
against the adm:nistrator d2 bonis non, he presented a petition to 
the Judge of the circuit court, praying an order for a certiorari, to 
bring up the cause, and for further relief! 

The judge having granted the petition, the record was remov- 
ed into the circuit court, where the plaintiff in érror assigned for 
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error, 1. The rendition of the judgment in favor of May. 2, 
That no order or publication for a settlement was ever made in 
said cause. 

The court reversed the poegnen rendered in favor of May, 
but affirmed the judgment in all other respects. From this judg- 
ment, the plain ‘itt in the circuit court prosecutes this writ of 
error. 


Boyp and Cornicr, for plaintifin error. 
Lyon, contra. 


ORMOND.. The judgment of the orphan’s court in favor 
of May, if ava Pe il ble for any purpose, certamly could not In any 
manner affect the plaintiff in error, who was no party to it. The 
execution, which it appears issued en it, it is true, Was Wholly un- 
warranted, and should have been superseded, and quashed by the 


court out of which it issued. Beyer i this, the plaintiff in error 


was not injured, and had no right to interme dle with it. 


it 
It foliows, necessarily, thet as the removal! of the record into the 
circuit court was, on the application ofa stranger to the judgment, 
that the circuit court did not obtain jurisdiction, and had no right, 
either to reverse or aflirm the deeree of the county court. 

It is conceded, that the orphans’ court had no power to render 
a judgment in favor of Mey, but it is insisted, that the settlement 
made by the court, ascertaining a balance due him, is conclusive 
of that fact. Low far that settlement is binding on those inter- 
ested in the estate, depends altogether on the fact. whether it was 
made according to law, a question which, although argued, this 
court has no power to settle, as it cannot take jurisdiction of 
the case. 

The case of Merrill v. Jones, [8 Porter, 554.) is in principle, 
like this. There, the circuit court had cutertained an appeal 
from an interlocutory order of the county court, and affirmed its 
judgment, from whic! h judgment 2 writ of error was prosecuted 
to this court, and this court reversed the judgment of the circuit 
court, although the appeal and writ of error were prosecuted by 
the same person, on the ground that such a judgment, if permitted 
to stand, would operate as a bar toa review of the same matter, 
when presented on error or appeal, after a final judgment. 

So, in this case, if the judgment of the circuit court, affirming 
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the settlement of the county court, is permitted to stand, it might 
operate as a bar to an inqu.ry into its valid.ty, when sought to be 
enforced against the estate of the deceased, or those interested 
in it. 

In proceeding to take jurisdiction of the cause at the in- 
stance of a stranger to the judgment, and in determining on the 
errors assigned, the circuit court erred, and its judgment is there- 
fore reversed, and the cause remanded, that the order granting 
the certiorari, may be quashed, as having improvidently issued. 


BANK OF THE STATE OF ALABAMA v. WHITLOW, 


1. The indorser of a bill of exchange, being sucd on his iudorsement, pleaded that 
the bill was made to be negotiated to the plaintiff; that the consideration of the 
defendant’s indorsement was the previous deposit, by the drawer, of ten bales of 
cotton in the ware-house at D; for which, at the time of the negotiation of the 
bill, he gave the plaintiff the receipt of, or order upon, the ware-house keep- 
er. Further, that the cotton was of the value of one thousand dollars ; that the 
plaintiffagreed with the defendant to take and sell the same, and apply the pro- 
ceeds thereof to the discharee of the bill before the defendant should be called 
on to discharge any part of it—All which the plaintiff has failed to do: Held, 1. 
It cannot be assumed, that the arrangement between the praintiff and drawer, 
was notin writing. 2. Thatthe plea would tolerete the admission of evidence 
to barthe action; though it might, perhaps, be competent for the plaintiff to 
show the removal or destruction of the cotton, so that it could not be obtained. 

2. The protest of a notary public is admissible evidence, in an action on the bill of 
exchange to which it refers, although a witness may testify that heis acquaint. 
ed with the notary’s hand-writing, and does not believe the signature to the pro 


test was written with his hand. 
Wrrr of Error to the County Court of Tuskaloosa. 


This was a proceeding by notice and motion, under the statute, 
at the suit of the plaintiff in error against the defendant, as the in- 


dorser of a bill of exchange drawn by R.J. Inge, at Tuskaloosa, 
on the Ist of October, 1838, for the sum of five hundred dollars, 
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payable at tweive mouths after dnie. The defendant pleaded, 

Non assumpsti. 2. “That the bil tn question was made to be 
sold to the plant, under the terms nid regulations under which 
the Bank agreed to advance their bi!s upon cotton, to wit, “upon 
the 23d of October, 1838, at the p Hane ce, &c.” that the defendant 
request, a df r the aecommodation and 


indorsed the bil! at the 
exclusive benefit of the drawer: of ait wireh the pla.ntuf had no- 
tice at the time of its purcause, at, to wit, &c. That the conside- 
ration and inducement of the delendaut to indorse the bill was, 
that the drawer had before that tine. to wt, on the 23d of Octo- 
ber, 1838, depos.ted ten bales of cotton in the ware-house at De- 
mopolis, and at the tine of the negotiation of the bill, gave the 
plaintiff the reeci; 
the same. It is the 


ro fa! : — s 
one thousand dollars; and further, that the plaintuf agreed with 


tof, or order wpon the ware-house keeper, for 


nialleced, that the cotton was of the value of 


the defendant to take and sell the same and apply the proceeds 
thereof to the discharee ofthe bil beivre the defendant should be 
called on to discharge any part of it—all of which the plaintiffs 


? 


have failed to do; and the defendant is ready to verfy, &c. On 
the first plea, the plant Ptook issue, and to the second he demurr- 
ed; his demurrer being overruled, he repl.cd, that although it was 
agreed to take wad rece.ve of the drawer of the bill, the cotton in 
the plea mentioned. vet when the tne had arr.ved for the demand 
and delivery of the same, it was deminded accord.ng to order of 
the ware-house keeper, and a del.very refused, &e. Issue being 
joined upon the repl eaton, the cause was subim.tted to a jury, 
who returned a verd.ct for the defendant, and judgment was 
thereupon rendered. Froma bill of exceptions sealed at the tri- 
al, it appears, that in order to prove the fact of the protest of the 
bill of exchange upon which the actions founded, the plaintiff of- 
fered in evidence, a formal pron st sened thus, «J. H. Adams, 
Notary Public.” Itappeared that a seal of metal, or other hard 
substance, had been impressed upon the paper about the place 
where notarics usually put the:r seals to such offic.al acts; but the 
entire device of the seal was not Icgible. The defendant then 
proved, by.a witness, that he had secn the notary, J. H. Adams, 
who is now dead, frequently wr.te, and knew his hand writing, 
that he did not bel.cve the s gnature to the protest to be in his 
hand writ:ng; if it was, it was unl ke what he had seen him 
write. To the adm.ss.vn of ths evidence, the piaintdT objected, 


ty} 
t 
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but his objection was overruled; thereupon, the court excluded 
the protest, and plaintifl excepted, &e. 

B. F. Porras, for tiie plaintiff in error—The demurrer to the 
second plea, should have been sustained, because it does not show 
that the plaintiff was a party to the agreement under which the 
defendant indorsed the bill, and for the further reason, that the 
plea sets up a parol agreement to defeat a written contract. 

The notarial protest was improperly excluded from the jury— 
the proof went merely to question the genuineness of the signa- 
ture without denying the seal of the notary. But be this as it 
may, the court should not have taken upon itself to decide against 
the protest; it should rather have been Icft to the jury to deter- 
mine upon the sufficiency of the evidence. 

It is not necessary that a notary should subscribe a protest 
with his own hand—it may be signed by a clerk, or the signa- 
ture may be printed, or even omitted entirely, if the seal is undis- 
puted, [25 Am. Jurist, 350.4 

E. W. Peck and W. Cocnrray, for the defendant.—T he effect 
of the agreement set out in the second plea was, to place the cot- 
ton under the control of the Bank, and whenever the ware-house- 
man’s receipt was delivered to the plaintiff, the pledge became 
complete. If the cotton was not delivered on demand, the plain- 
tiff should have proceeded against the ware-house keeper, and 
cannot charge the defendant uniil this remedy has been pursued. 
The Bank gave no notice of the refusal to deliver the cotton, and 
made no effort to rescind the contract for its shipment; and it 
must be considered as still continuing. 

The duties of a notary cannot be performed by a clerk or other 
person; and it is not only necessary that he should seal a protest, 
but he must sign it also. [The Onandaga county Bank v. Bates, 
3 Hill's Rep. 53.] 


COLLIER, C. J.—1. It was not necessary that the defen- 
dant should have participated in the arrangement made in re- 
spect to the cotton, between the plaintiff and the drawer of the 
bill, The bill was negotiated by the bank at the instance of the 
drawer; and although the legal title is deduced immediately 
through the defendant, he never received value for it, and may 

18 
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set up any defence arising out of the circumstances under whieh 
it was acquired. 

We cannot assume that the transaction between the plaintiff 
and the drawer, in respect to the cotton, was verbally made. It 
was not necessary for the plea to be expl:cit on this point, but it 
was entirely competent to state the facts without reference to a 
writing, and then introduce the wr:tten evidence, if it exist. 

The second plea substantially alleges, that the plaint.ff received 
the receipt of a ware-house-man at Demopol:s, for ten bales of 
cotton deposited in his ware-house, previous to the negotiation of 
the bill, by the drawer; that the cotton was of the value of one 
thousand dollars; the plaint.ff agreed w.th the defendant to take 
and sell the cotton, and apply the proceeds thereof to the pay- 
ment of the bill, before he should be called on for the payment of 
any part of it—all which, the plaintiff had failed to do. This 
plea would admit proof, which in the absence of countervailing 
evidence, would furnish a bar to the action, and was, therefore, 
rightly sustained. But, whether it would not be competent for 
the plaintiff to show the destruction of the cotton, its removal by 
either the drawer or the defendant, or by some one having a para- 
mount claim, in the present aspect of the case, it is unnecessary 
to consider. 

2. Treating of the evidence necessary to authorise a recove- 
ry against the drawer or indorser of a bill, Mr Chitty says, «A 
protest apparently under the seal of a notary public, and made 
abroad, need only be produced, and proves itself without show- 
ing by whom it was made.” [Chitty on Bills, 9 Am. ed. 642.J— 
At the common law, the protest of an inland bill was not evidence 
in itself, but required proof to establish the facts recited in it.— 
But, in this respect, there is no difference in this State between a 
foreign and an inland bill. The statute declaring, that the pro- 
test of a notary of an inland bill of exchange, or other protesta- 
ble security, setting forth a demand, refusal, non-acceptance, or 
non-payment, and that notice thereof was given, either personal- 
ly or otherwise, to the parties entitled thereto, shall be evidence of 
such facts. [Clay’s Dig. 87, § 51, 380,§9.] The protest in the 
ease at bar, is apparently subscribed and sealed by anotary, com- 
missioned, and resident in this State, and whose official character 
we must judicially know; and according to the law laid down by 
the learned author we have cited, it was admissible evidence.— 
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Upon the protest being read to the jury, it would be competent 
for the defendant to show, that it is not the act of the notary, 
whose act it appears tobe. The fact that it is subscribed in the 
hand writing of some one else than the notary, is very unsatisfac- 
tory to prove that it is not genuine, for he may have employed an 
amanuensis. If the impression indicates that it was the seal he 
was accustomed to use, this should go far in the absence of di- 
rect and positive proof, to repel the imputation of spuriousness, 
whatever might be the evidence in respect to the hand writing. 

The case of the Onondaga Bank v. Bates, [3 Hill’s Rep. 53,] 
which was cited by the detendant’s counsel, does not sustain the 
decision of the circuit court. In that case, the court merely de- 
termine, that the duties of a notary in the presentment of a promis- 
sory note, or a bill of exchange, cannot be performed by his 
clerk, or a third person; and that a protest stating that the notary 
caused the note to be presented, &c. was insufficient. In the 
case before us, we have seen that the protest is regular upon its 
face, and that it was improperly excluded. 

The judgment is consequently reversed, and the cause re- 
manded. 





CLARK v. GAITHER. 


1. Proceedings by way of garnishment, against a debtor of the defendant in exe. 
cution, are irregular, if commenced by a notice from the sheriff, without being 
supported by the affidavit required by statute- It is not the sheriff’s duty to 
proceed thus, und if the garnishment have no other support, a judgment by de. 
fault upon it is erroneous. 


Warir of Error to the County Court of Coosa county. 


The first proceeding in this cause is, a summons of garnish- 
ment, signed by J. M. C. Logan, sheriff of Coosa county, and di- 
rected to Clark. It recites, that a judgment was rendered, and 
execution issued in the county court of Coosa county, at the Janu- 
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ry term of that court, wherein Eli E. Garther is plaintiff, and Ed- 
ward Camp is defendant, for the sum of 671 dollars, which exe- 
cution had been placed in said sheriff’s hands, to do execution 
thereof. It then proceeds to notify Clark to appear at the next 
term of the county court of Coosa county, to be held on the 4th 
Monday of July, 1839, to answer, &c. 

At the January term, 1840, a judgment ni si, was rendered 
against Clark for want of appearance. On this,a writ of sci. fa. 
issued, returnable to the July term, 1840, which was not served, 
but notwitastanding, the judgment was made final. 

Clark here assigns as error, that the county court erred, 

1. In giving judgment when there was no affidavit to support 
the writ of garnishment. 

2. Because there was no return of nulla bona upon the ex- 
ecution. 

3. Because there was no service of the writ of garnishment. 

4. Because there was no service of the sci. fa. 


Sera P. Storrs, for the plaintiff in error. 
No counsel appeared for the defendant. 


GOLDTHW AITE, J.—So far as we can determine, from 
what appears in the transcript sent here, the sheriff seems to have 
considered the process of garnisheeing a debtor of the defendant 
in execution. as a necessary part of his duty; for the summons is 
issued by him, and does not apperr to be supported by any affi- 
davit. This is entirely unwarranted by any statute, for although 
many enactments authorise garnishee process after judgment, or 
after the return of nulla bona to an execution, yet all require an 
affidavit to be made, and the writ of garnishment seems necessa- 
ry to be issued by the clerk. [Clay’s Digest, 259.] The garni- 
shee process then, is irregular, and this would be sufficient in it- 
self to avoid the judgment, but in addition to this, there was nei- 
ther service of the sci. fa. orthe return of two nihils. 

Let the judgment be reversed. 
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THE BANK OF MOBILE v. HALL. 


1. When the decree of a chancellor ascertains and settles the nights of the parties 
in litigation, it is so far final as to sustain a writ of error, although the chancel- 
lor may refer the cause to a master to ascertain facts for an account. It will not 
vary the case that proceedings were afterwards had, and new parties made for a 
purpose not affecting the merits, but relating merely to the account to be taken. 

9. A final decree which will bar the prosecution of a writ of error, after three years 


is the last decree made in the cause. 
Error to the Chancery Court of Mobile. 


Motion to dismiss the writ on the ground, that the decree is 
not final, but interlocutory merely. 


Paruurres, for plaintiff in error. 
CaAmpBELL, contra. 


ORMOND, J.—The bill was filed by the defendant in error 
against the plaintiff in error, and others. 

The bill, in substance, alleges the purchase, by the complain- 
ant, of one S. Andrews, of several lots in the city of Mobile, at 
the price of $20,000, payable in four instalments, for which notes 
were executed. That the first note was paid ; about which time 
Andrews became insolvent, and absconded. That, at the time of 
the purchase, there was an incumbrance on the land for the sum 
of ten thousand two hundred dollars, secured by a deed of trust, 
which, although recorded, he was ignorant of. That the land 
was advertised to be sold under the deed of trust, and purchased 
in by complainant at $8,600, the amount due. That the Bank 
of Mobile became the proprietor of the second, and William R. 
Hallett of the third note, with notice of the complainant’s equity. 

The prayer of the bill is, that Hallett and the Bank be injoined 
from suing upon, or negotiating the notes, and for general relief. 
The bill was answered by the Bank and Hallett, and came on for 
hearing before the chancellor, on the bill, answers and docu- 
mentary evidence, when his honor made a decree in writing ; in 
which, after an elaborate examination of the facts and law of the 
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case, he determined that the complainant had the paramount 
equity, and refers the cause to tie master to state an account be- 
tween the parties. 

Weare unable to distinguish this case from the case of Weath- 
erford v. James, [2 Ala. 170.] It is there said that a decree «is 
final when it ascertains all the rights of the parties in litigation,” 
although there may be a reference to the master to ascertain facts 
for an account between the parties. That those acts are minis- 
terial in their character, and do not affect the decree. 

Such is the fact in this case. The chancellor affirms that the 
complainant is entitled to the equity he seeks by his bill, and the 
entire object of the reference to the master was, to ascertain facts 
to enable the chancellor to apportion the loss among the defend- 
ants. It is true, the decree is not very formal, but in a court of 
chancery, substance is regarded, and not form. The intention 
of the chancellor cannot be mistaken. The fact that costs were 
not awarded, is not material: such is not usually the case, until 
the last decree made in the cause. 

The principal difficulty we have felt, arises from the proceed- 
ings had subsequent to the decree of the chancellor. 

Some time subsequent to the decree, the complainant filed his 
petition, alleging that one Campfield held the remaining note, and 
had sued him thereon in the United States court ; and praying 
leave to file a supplementai bill to make Campfield and another a 
party ; which was granted. This supplemental bill was answer- 
ed by Campfield and others; and other proceedings were had 
which need not be mentioned. 

Although these proceedings, subsequent to the decree, and 
while it continued in force, were irregular, they cannot invali- 
date it, or render it inoperative. The object, indeed, of these 
proceedings was, to carry out the principles of the decree, by 
bringing before the court all those interested in the notes which 
were affected by the equity of the complainant. 

It is important that litigation should end, at least in a court of 
chancery, as soon as the merits of a case are ascertained, and a 
point reached which decides the principle which must govern it. 

Thus, in this case, if the opinion of the chancellor is erroneous, 
the delay, expense and trouble attending the ascertainment of the 
facts preparatory to an account, are unnecessary and profitless. 
The case of Kennedy’s heirs v. Kennedy, [2 Ala. 471,} is, in 
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principle, like this. There, as here, the chancellor merely de- 
creed, that the complainant was entitied to the equity sought by 
his bill, referring the complicated matter of account to the mas- 
ter. Yet this court did not hesitate to take jurisdiction of the 
case ; nor was the jurisdiction questioned by the able counsel 
concerned in it. 

A decree of the court of chancery may be final in this sense,;so 
as to sustain a writ of error, but whilst the cause remains on the 
docket for any purpose, the statute barring the prosecution of 
writs of error, after three years from the rendition of judgment, 
does not begintorun. The final judgment there spoken of, is evi- 
dently the last judgment rendered, and which disposes of the en- 
tire case. 

Motion denied. 





JENKS v. EDWARDS, use, «c. 


1. Where a suit is brought in the name of one person, for the use of another, the 
defendant may plead cither in bar or abatement, that the nominal plaintiff was 
dead at the commencement of the suit. 


Warr of error to the circuit court of Wilcox. 


This was an action of assumpsit on a promissory note, in the 
name of Edwards, for the use of Burke & Ratcliff, against the 
plaintiff in error. The defendant below pleaded in bar, that the 
plaintiff, Edwards, ought not to have and maintain his action, be- 
cause he departed this life previous to its commencement. To 
this plea there was a demurrer, which, being sustained, the de- 
fendant declined to plead over, and a judgment by default was 
rendered against him. 


Beruea, for the plaintiff in error. The plea was a bar to the 
action, and, as such, properly pleaded. [1 Chitty’s Plead.434, 465.] 


Dear, for the defendant. 
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COLLIER, C. J.—The act of 1812 enacts, that where any 
person shall institute a suit in the name of another, for his own 
use, the death of the person, in whose name the suit is instituted, 
shall not abate the same; but the suit shall progress, and be 
tried in the same manner as though it was actually brought in 
the name of the person for whose use it was instituted. [Clay’s 
Dig. 313, sec. 3.] This statute only renders unnecessary the re- 
vival of the action where the nominal plaintiff dies during its pen- 
dency ; but it does not authorize the institution of a suit in the 
name of him who appears to have the legal interest in the cause 
of action, if he is dead. Sucha case is unaflected by statute in 
this State, and the personal representatives must, as at common 
law, be the actors of record. 

Itis said, whenever the subject maticr of the plea or defence is, 
that the plaintiff cannot maintain a suit at any time in respect of 
the supposed cause of action, it may, and usually should be plead- 
ed in bar; but matter, which merely deieats the present proceed- 
ing, and does not show that the plaintiff is forever concluded, 
should, in general, be pleaded in abatement. [Chitty’s Plead. 
3 Am. ed. 435.] Chitty, in treating of pleas in abatement, ob- 
serves that, “Pleas to the disability of the plaintiff, showing that 
he is incapable of commencing or continuing his suit, either deny 
his existence, as that he, or one of several plaintiffs, at the time of 
the commencement of the suit, was a fictitious person, or dead.” 
{Ibid.; sec, also, 1 Saund. on Plead. & Ey. 2.] 

Comyn lays it down, that if the plaintiff dies before the origi- 
nal writ purcha ised, the writ is abateable on plea. Further, a 
bankrupt cannot sue in his own name for the benefit of his credi- 
tors ; and though, by the ancient doctrine, this might be objected 
to by plea in abatement, yet it should seem now to be objection- 
able by plea in bar only. [See 15 East’s Rep. 622, and 1 Com. 
Dig. 60, E.17.] Dane says the general principle is, if the plain- 
tiffs disability to sue be perpetual, it isin bar, as then he ne- 
ver can have his action; but if it is only temporary, it must be 
pleaded in abatement. [5 Dane’s Ab. 693, chap. 176, art. 4] 
The learned author states many cases illustrative of the principle, 
and some in which it is allowable to plead either in bar or abate- 
ment. Thus the defendant may plead, either in bar or abate- 
ment, that the plaintiff is an alien enemy, for the cause of action 
is forfeited; but that he is an alien friend is only pleadable in abate- 
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ment; except in real actions, where the bar is perpetual. So 
where outlawry operates a forfeiture of the cause of action, it 





may be pleaded in bar or abatement. 

In the case of the Society for Propagating the Gospel v. The 
Town of Pawiet and anoiher, [4 Peters’ Rep, 480,] the court said, 
that if the defendants meant to insist on the want of a corporate 
capacity in the plaintifis to sue, they should have interposed a 

special plea in abatement or bar; that by pleading to the merits, 
the capacity of the plaintiffs to suc, was admitted. [See, also, 
Yeaton v. Lynn, 5 Peters’ Rep. 224.] The case cited from 4 
Peters, Was an action by a corporation; but it is apprehended 
that the same principie would apply to a suit in the name ofa per- 
son supposed to have a natural existence. In The Mayor and 
Burgesses of Stafiord vy. Bolton, [1 Bos. & Pul. Rep. 40,] the 
court were of oP: nion, that if there were no such corporation, the 
fact might be pleaded specially in bar; but if there was a mere 
variance between the true name of the corporation and that in 
which the suit was brought, advantage must be taken by plea in 
abatement. Chief Justice Eyre, in that case, cited, with appa- 
rent approbation, Brooke’s Ab. Misnomer, 93, which seems to 
consider a corporation and a natural person, in respect to the 

















point we are considering, in the same situation. 

Our conclusion from the authorities is, that where the plaintiff's 
disability is such that it cannot, in rerum natura, be removed at 
any time in future, the defendant may allege it either in bar or 
abatement. The general panciple stated in all the elementary 
books, would seem to warrant such a conclusion, and the authori- 
ties which do not affirm it, merely determ‘ne that the death of the 
plaintiff, previous to the commencement of the suit, may be p'ead- 
ed, without denying that a special plea in bar would not be al- 
lowed. Why should not a plea in that form be good? The na- 
ture of it is such, that it cannot give the plaintiff a better writ that 
he may institute another suit; and a verdict, upon an issue thus 
formed, against the plaintiff, will not bar an action by his personal 
representatives, founded upon the same cause. Upon principle, 
then, we think the plea relied on, in the present case, was well 
pleaded ; and, not being ae by precedent, the demurrer of 
the plaintiff should have been overruled. The consequence is, 
the judgment of the circuit court is reversed, and the cause re- 
manded. 
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BARLOW v. FLEMMING. 


1. A contract, for the sale of a horse, which is not reduced to writing, but for the 
price of the horse a note is given, is not affected by the rule that written contracts 
cannot be explained by parol evidence. In such a case it is competent to prove 
by parol that the note was to be returned if the horse died. 


Wair of Error to the Circuit Court of Clarke county. 


Assumpsit on a promissory note. At the trial, the defendant 
offered evidence, tending to show, that the note sued on was giv- 
en in payment of the price of a horse; that previously to writing 
the note, he offered to return the horse, alleging it was unsound, 
and for that reason, he should prefer not to keep it; the plaintiff's 
intestate then insisted the horse was sound, and in a thriving con- 
dition, and told the defendant to close the matter by note, agree- 
ing with him, that ifhe would give the note, it should be returned 
ifthe horse died. The horse died in the possession of the defen- 
dant, within a week after the sale was made to him. On this evi- 
dence, the court charged the jury, that if there was any condition 
attached to the contract different and varying from the note, parol 
evidence of such condition could not be regarded, but if there 
was such a condition, it ought to have been introduced into the 
note. The defendant requested the court to instruct the jury, 
that should they believe it was agreed between the defendant 
and the plaintiff’s intestate, at the time when the note was given, 
it should be returned if the horse died, then it was without conside- 
ration and void, and the plaintiff ought not to recover. This 
charge being refused, the defendant excepted, as well to the 
charge given as that refused, and judgment having been rendered 
on a verdict against him, assigns the same as error. 


Buount, for the plaintiff in error. 
No counsel appeared for the defendant. 


GOLDTHWAITE, J.—In this case, it is certain, the circuit 
court was in error, with respect to the application of the rule, 
that a written contract cannot be varied by parol evidence. The 
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note given as the price of the horse, does not, necessarily refer to 
the contract of sale,or contain any of its terms. In itselfit isa 
mere promise to pay. and its consideration was a proper subject 
of inquiry, whether shown by parol or in writing. If the con- 
tract respecting the horse had been reduced to writing, then parol 
evidence would be incompetent; but as it was entirely verbal, the 
mere execution of the note furnished no ground for the applica- 
tion of the rule. [Cowen & Hill’s notes, 10 Phil. Ev. 1473.) 
Judgment reversed, and remanded. 





LIVINGSTON v. LUCAS. 


1, A defaulting witness, in a civil cause, may, upon scire facias excuse himself 
for his failure tu attend in obedience to the subpena, by his own oath. 


Error to the Ciircuit Court of Montgomery. 
Hanrais, for the plaintiff in error submitted the cause. 


ORMOND, J.—The single question presented by the record 
is, whether’ a witness in a civil cause, against whom a judgment 
has been rendered for failing to appear in obedience to the sub- 
poena, can, upon scire facias, be admitted as a witness, to excuse 
himself for failing to attend. 

The statute, which imposes the penalty of one hundred dollars 
upon defaulting witnesses, contains a proviso, “that if sufficient 
cause be shown by the person so summoned, and failing to ap- 
pear, of his or her incapacity to attend at the time and place men- 
tioned in the subpoena, no forfeiture or penalty shall be incurred 
by such failure.” [Clay’s Dig. 599, § 2.] 

It is, by no means, a forced construction of this act, that it was 
infended that the party might, by his own oath, excuse himself 

for his failure to attend in obedience to the subpoena. The pe- 
nalty incurred is in the nature of a fine for the contempt of the 
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process of the court; and, as he is subpoenaed at the mere sug- 
gestion of the party desiring his testimony, it is certainly not un- 
reasonable, that he should be allowed to excuse himself by his 
own oath for his omission, the more especially, as the omission 
may have been produced by causes known only to himself. This 
view derives strength from the fact, that the statute makes the 
witness liable, in addition to his forfeiture, to an action, at the 
suit of the party calling him, for the full damages which may 
have been sustained by the want of his testimony ; and, in such 
action, he certainly could not be a witness for himself, but would 
be compelled to prove his excuse by indifferent testimony. Such 
has been the uniform construction put upon the statute, and that, 
of itself, would be sufficient, in a doubtful case, to cast the scale. 
Let the judgment be affirmed. 





GRIFFIN v. GANAWAY. 


1. Inan action against a sheriff for failing to levy an attachment on a sufficiency 
of the property of the defendant therein, the declaration alleged that at exditioni 
exponas had been placed in the sheriff’s hands, requiring him to sell so much of 
the estate which he had been commanded to attach, as was of value sufficient to 
satisfy the judgment and costs rendered in that suit: Held, that so much of the 
declaration as related to the renditioni exponas, might, if necessary, be reject- 
ed as surplusage ; and an averment that the plaintiff had sustained damage toa 
greater amount than the debt sought to be recovered, was under the act of 1€24, 
equivalent to an averment that the same was unpaid. 

2. Where, in an action for failing to levy an attachment on a sufficiency of property 
to satisfy the debt, the declaration correctly dese:ibes the proceedings, as te par- 
ties, date of attachment, and amount of judgment rendered therein, the variance 
of a quarter of a cent between the description in the declaration and the attach- 
ment, does not authorise the exclusion of the latter as evidence. 

3. An action against a sheriff for failing to levy process, cannot be supported by 
proof that the money had been collected by him. 


Warr of error to the County Court of Talladega. 
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Turis was anaction on the case, at the suit of the defendant in 
error, to recover damages of the plaintiff. for the failure to levy 
an attachment placed in his hands as sheriff, on the 27th of Octo- 
ber, 1841, in favor of the former, against the estate of Shelton 
Kennerly, on a sufficiency of property to satisfy the same. The 
declaration, after reciting the sion had on the attachment, 
avers, that, on the 28th of January, 1842, a venditioni erponas 
was regularly issued on the Pap rendered in that case 
against Kennerly, in favor of the plaintiff below, and was placed 
in the hands of the defendant, as the sheriff of Talladega, on the 
2nd of February next thereafter, commanding him « to sell so 
much of the estate of said Ganaway, (which, by the aforesaid 
writ of attachment, he had been commanded to attach and secure, 
&c.,) as would be sufficient to satisfy said judgment and costs. 
It is alleged, that Kennerly had in his possession a sufficient estate 
inthe county of Talladega, which the defendant might have at- 
tached, to satisfy the demend of the plaintiff; yet the defendant, 
not regarding his duty, &c., did not, nor would at any time before 
the return day of the attachment, attach and secure so much of 
the estate of Kennerly as was of value sufficient to satisfy the 
debt and costs, &e. To this declaration the defendant demur- 
red,and his demurrer bees overruled, he pleaded: 1. The ge- 
Vul tiel record ; 3. That the attachment was le- 


— 


neral issue ; 2. . 
vied on all the property of Kennerly which, with due diligence, 
could be found; 4. The property levied on was perishable, and 
of value sufficient to satisfy the attachment, but the plaintiff fail- 
ed to obtain an order to sell the same within a short time after 
the levy, as he might have done, and by such failure, the proper- 
ty became insufficient to pay the amount for which the attach- 
ment ieaed. Issues being joined on these pleas, the cause was 
submitted to a jury, who returned a verdict in favor of the plain- 
tiff for ninety-nine 85-100 dollars, and a judgment was rendered 
accordingly. 

On the trial, the defendant excepted to the ruling of the court. 
The bill of exceptions shows: 1. That the plaintiff read, as evi- 
dence to the jury, a writ of attachment, corresponding in date 
with that described in the declaration, but in which the debt 
sought to be recovered, appears to be one quarter of a cent 
more. 2. The court permitted the plaintiff to give in evidence 
two attachments, issued on the 30th October, 1841, at the suit of 
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other parties against Kennerly, which appeared to have been 
satisfied. Further, he read to the jury an entry made on the 
trial dockct of the court, at its term holden in January, 1842, by 
the defendant, as follows: « Norvell Ganaway v. Shelton Ken- 
nerly. Settled in full, 21st December, 1841. D. A. Griffin, she- 
riff;” although there was a pencil mark drawn through the lines 
and over the defendant's signature. The judge, in his charge 
to the jury, excluded from them, for all purposes, except to show 
a want of due diligence by the defendant, the entry on the trial 
docket. 


S. F. Rice, for the plaintiff in error. The demurrer to the 
declaration should have been sustained: 1. Because it is not al- 
leged that the venditioni exponas, issued for the sale of Kenner- 
ly’s property, was unproductive ; 2. [t is not averred positively, 
that the plaintiff has not been paid his debt and costs, but there 
is a mere general conclusion that he ts injured, de. 

The variance between the attachment described in the decla- 
ration, end that adduced, was such as to make it inadmissible 
evidence. [Jolmson v. Gray, at this term.] The attachments 
in favor of the other plaintiffs were irrelevant, and should have 
been excluded from the jury. 

The entry read from the trial docket was foreign to the issues, 
and should not have been received, even ifit had not been oblite- 
rated; and the remark of the judge to the jury, instead of remov- 
ing the objection to it, places it in a still stronger point of view. 


L. E. Parsons, for the defendant inerror. The objections to 
the declaration are unavailable. A general objection to docu- 
mentary proof, will not be sustained ; but it should be particular- 
ized. [Harrison v. Davis, 2 Stewt. Rep. 354.] But the vari- 
ance between the declaration and attachment is too inconsidera- 
ble to have authorized the rejection of the evidence. [5 Johns. 
Rep. 89.] If the court erred in permitting the entry to be read 
from the trial docket, the error was cured by what was said to 


the jury. 


COLLIER, C. J.—1. The declaration is not drawn with that 
technical precision which the plaintiff should always employ in 
stating his cause of action; but since the act of 1824, « to regu- 
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late pleadings at common law,” [Clay’s Digest, 334, § 119,] has 
removed all objections, whic he are merely formal, to the pleadings 
ina cause, by declaring that, « no denned r shall have any other 
effect than that of a general demurrer,” we think the declaration 
was very correctly adjudged to be sufficient. It is not alleged 
that the attachment was ever levied; this can only be inferred, 
ifat all, from the allegation that a vendilioni erponas was issued 
and placed in the sheriff’s hands, commanding him to sell so 
much of the property of the defendant in that suit, (which he was 
directed to seize and secure by the attachment,) as would be suf- 
ficient to satisfy the judement and costs. The gravamen of the 
charge is, that, although the defendant in the attachment had pro- 
perty in his possession of sufficient value to pay the debt sought 
to be collected. together with costs, yet the defendant in this ac- 
tion would not, according to the mandate of the writ, levy the 

same on property suffic ient for that purpose, as he might and 
ought to have done: whereby the plaintiff is injured, &c. To 
have entitled the plaintiff to recover, it was not necessary that 
he should have proved that a venditioni exponas had been placed 
in the sheriff’s hands. The proof of this allegation was wholly 
immaterial. It might have been stricken out without affecting, 
in any manner, the cause of action ; and was, therefore, properly 
disregarded by the circuit court. [1 Saund. Plead. & Ev. 113-4, 
340.] 

The averment, that the plaintiff was injured, and had sustained 
damage to a greater amount than that sought to be recovered by 
the attachment, is equivalent to an allegation that his debt is un- 
paid, when considered in reference to the influence of our healing 
statute already cited. 

2. The ae See not attempt to sot out the attachment in 
haec verba, but merely to describe it by its substance and effect. 
It is in such case ordin: ihe sufficient, if the legal identity of the 
instrument has been adhered to; and there will be no variance, 
if the writing proved, and that a alleged, correspond in all essential 
particulars. [Pearsall v. Phelps, 3 Ala. Rep. 525; 2 Phil. Ev. 
C. & H.’s notes, 520—7.] Docs the mere difference of one 
quarter of a cent so materially change the identity of the attach- 
ment, when the description, in other respects, is in perfect har- 
mony with the allegation, as not to permit it to be read as evi- 
dence to the jury? [Bissell v. Kip, 5 Johns. Rep. 89; Bibbins 
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. Noxon, 4 Wend. Rep: 207; Webb v. Alexander, 7 id. 281; 
Thompson v. Jameson, 1 Cranch’s Rep. 282; United States v, 
Lakeman, 2 Mason’s Rep. 229; United States v. McNeal; 1 
Gall. Rep. 387; Rex v. Coppard, 3 C. & Payne’s Rep. 59; 
Crane v. Digert, 4 Wend. Rep. 675.] Taking into considere- 
tion the correspondence between the declaration and proof, as to 
the date of the atiachment, the parties, and the amount of the 
judgment thereupon, when rendered, &c., we are constrained to 
regard the discrepancy, as to the amount of the attachment, whol- 
ly immaterial. If the amount of the attachment had been omit- 
ted entirely, the declaration would have been suflicient, [ Jameson 

a y. Ostrander, 1 Cow. Rep. 670]; but whether, being stated as 
rl of the process, if the variance was material it might 
be disregarded, it is not necessary to consider. [3-Starkie’s Ev. 
1542; 1 Saund. on Plead. and Ev. 340, et post; 2 Phil. Ev. C. 
& H.'s notes, 520—7.} 

3. The cause of action, for which a recovery is sought, is, the 
neglect of the defendant, as sheriff, to levy an attachment, that 
was placed in his hands, at the suit of the plaintifi, on a suflicincy 
of property to pay the debt. Would the entry read from the 
trial docket, even if not erased, or in any manner obliterated, 
tend to sustain the allegation? We think not. The reasona- 
able inference from it is, that the defendant in the attachment had 
“settled” with the plaintiff, or some one else, the demand in suit. 
Perhaps, it may be intended that, as the entry was made by the 
sheriff, the money was paid to him, although it does not appear 
that an execution was placed in his hands, until more than one 
month thereafier. If the money was received by the defendant, 
under the authority of process in his hands, it might be recovered 
upon notice and motion, under the statute; or, if collected with- 
out such authority, he would be liable to an action for money had 
and received. But in neither case would the receipt of the money 
show neglect in levying the attachment. This view is taken up- 
on the hy pothesis, that the obliteration of the entry has no influ- 
ence on its admissibility as evidence. The charge to the jury 
upon this point, does not relieve the case from the error in the 
admission of the evidence. They are informed, if not expressly, 
at least by necessary implication, that it should be considered by 
them in determining whether the defendant had not been guilty of 
neglect, or of the want of due diligence, which is the same thing. 
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We have seen the evidence did not lead to such a conclusion. 
For the error, then, in its admission, as well as for the charge 
thereupon, the judgment of the county court is reversed, and the 


cause remandad. 





CRAWFORD v. CAMFIELD. 


1. In an action.by the indorsee against the indorser of a promissory note, payable 
in bank, on the Ist November, 1839, the declaration alleges “ that afterwards 
when the said note was due and payable, according to its tenor and effect, to. 
wit, on the 3d of August, 1839, it was presented, &c.,” and continues the mis- 
take of the time of payment, in the averment of protest and notice, but always 
under a scilicit, the mistake cannot be reaehed by demurrer, nor as a varian¢e ; 
Consequently it is not available on etror after judgment by default. 


Wair of Error to the Circuit Court of Washington county. 


Assumpsit by Camfield against Crawford, as the maker of two 
promissory notes, and as the endorser of a third, The declara- 
tion contains counts on each of the notes, and also a general mo- 
ney count. 

The count on the indorsement, describes a note made by one 
Gascoigne, dated 1st November, 1838, payable to Crawford, 
twelve months after date, for 250 dollars, negotiable and payable 
at the Branch of the Bank of the State of Alabama at Mobile; 
after stating the endorsement by the defendant, the count pro- 
ceeds to aver, “that afterwards, when the said note became due 
and payable according to the tenor and effect thereof, to wit, on 
the 3d day of August, 1839, the same was presented and shewn 
for payment at the said bank,” and payment being refused, it 
“was then and there, to wit, on the 3d day of August, 1839, du- 
ly protested for non-payment, of all which, the said defendant af- 
terwards, to wit,on the day and year last aforesaid, had notice.” 

The defendant suffered judgment to go against him by default, 
and damages were assessed on all the counts. 

20 
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He now prosecutes his writ of error, and assigns that no cause 
ofaction is shown in the count on the indorsement, and therefore, 
the judgment being for damages assessed on all the counts, is er- 
roneous. 


Crawrorp, pro se, submitted the case on written argument. 
LeEsEsne, contra, 


GOLDTHWAITE, J.—If a demurrer had been interposed 
in the court below, to the couut complained of as showing no 
cause of action, it would have availed nothing, as the material 
averment is, that the note was presented at the time when it was 
due and payable according to its tenor and effect. It was, ac- 
cording to its effect, payable on the 4th day of November, and 
therefore, the averment, under a scilicit, that it was presented on 
the 3d of August, is repugnant and cannot vitiate. This was the 
precise point decided in Bynner v. Russel, [1 Bing. 23,] and to 
the same effect is Jackson, adm’r v. Henderson, [3 Leigh, 196.] 
This disposes of the entire question; for if the defendant could 
have no advantage of the mistake on demurrer, and could not 
prevent the note, properly protested, from going to the jury, under 
this averment, he certainly cannot now be heard. 

Let the judgment be affirmed. 





JONES v. POPE—WAFER v. POPE, 


1, The want of a bond and affidavit, in a suit commenced by attachment, must be 
taken advantage of by plea in abatement, and it does not vary the case that the 
attachment is sued out against a non-resident. 

2. On thetrial of an issue between the garnishee and plaintiff in attachment, the 
fact of the indebtedness of the defendant to the plaintiff, is not involved. 


Error to the Circuit Court of Macon. 
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Attachment by the defendant in error against Jones; Wafer 
being summoned as garnishee. The defendant in attachment 
failing to appear, a judgment by default was rendered against 
him. The garnishee appeared and answered, denying being in- 
debted to the defendant in attachment. An issue was made up 
under the statute, and the jury found that he was indebted to the 
defendant in attachment. 

Upon the trial of the issue, the plaintiff, among other testimony, 
produced and read to the jury, the writ, declaration and other 
papers in the attachment cause, but produced no judgment 
against Jones, the defendant in attachment, for any certain a- 
mount. The garnishee then moved the court to charge the jury, 
that unless the plaintif¥ produced a judgment in the attachment 
suit against Jones, defendant in attachment, they should find the 
issue for him; which charge the court refused, and he excepted. 

A writ of inquiry being awarded, to ascertain the damages of 
the plaintiff in attachment, the defendant, Jones, was permitted to 
appear by attorney, and a jury being impanneled, returned a ver- 
dict in his favor for seven hundred dollars, for which judgment 
was rendered—and thereupon the court rendered a judgment 
against the garnishee for $684 76, the amount found by the jury 
against him on the issue, besides costs. 

The assignment of error by Jones is, that the attachment was 
issued without any affidavit being made, or bond given. 

And by the garnishee, that it was not shown on the trial of the 
issue, that judgment had been rendered for any particular sum. 


Harais, for plaintiff in error. 
Peck, contra. 


ORMOND, J.—It is objected, that the attachment in this case 
was sued out without an affidavit or bond, as required by the sta- 
tute, but we think this objection cannot be taken onerror. The 
statute declares, “that every attachment issued without bond and 
affidavit, taken and returned as aforesaid, shall be abated on the 
plea of the defendant.” [Clay’s Dig. 55,§3.] The design of the 
statute is clear. The attachment is merely process levied on the 
defendant’s goods, instead of personal service. It is the substi- 
tute for the capias ad respondendum, and like that, if issued impro- 
perly, must be abated by plea. 
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It is not a valid argument, that the defendant may not have no- 
tice, and therefore, may not be able to plead in abatement. This 
must have been foreseen, as a probable consequence, when the 
attachment law was passed, as the non-residence of the defendant 
is one of the causes for which an attachment may issue. The 
bond which the plaintiff was required to give, was considered a 
sufficient indemnity, and in a proper case, where no notice, in fact, 
had been received of the pendency of the attachment, a court of 
chancery would interpose and prevent injustice from being done. 

The indebtedness of the defendant in atachment, to the plain- 
tiff, was, it is true, an indispensable pre-requisite to the rendition 
of judgment against the garnishee, but it was not a matter involv- 
ed in the issue tried between the garnisheé and the plaintiff in at- 
tachment, the whole object of which was, to ascertain whether 
the garnishee was, or not, indebted to the defendant in attach- 
ment. The issue being found for the plaintiff, ascertained the 
existence of the debt due by the garnishee to the defendant, and 
supported the levy ofthe attachment, and as the plaintiff subse- 
quently recovered a judgment against the defendant, he was en- 
titled to a condemnation of the debt ascertained to be due from 
the garnishee. 

The result of this examination is, that there is no error in the 
judgment of the court below, and it is therefore affirmed. 


BEAL & BENNETT v. WAINWRIGHT, SHIELDS & 
COMPANY. 


1. Where a promissory note, payable either in a bank of this or some other State, 


is indorsed before maturity, under the act of 1828, a set-off is not admissible to 
an action brought thereon by a bona’ fide indorsee 


Wrir of Error to the Circuit Court of Tuskaloosa. 


This was an action of assumpsit, at the suit of the defendants 
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in error against the olaintift, on a alinane note, of the follow- 


ing tenor. 

“$1,824 37. New-York, August 25, 1836. 

T welve months after date, we, the subscribers, of Erie, State of 
Ala., promise to pay to the order of Granger, Birch, & Co., eigh- 
teen hundred and twenty-four dollars and thirty-seven cents, at 
the Merchants’ Bank, New-Y ork, for value received. 

Brat & Bennett.” 

On which note, are the following indorsements, viz. «New- 
York, February 24, 1837, Granger, Birch & Co.” New-York, 
February 24, 1837. B. F. Lee, & Co. The cause was tried 
on the pleas of non assumpsit, payment and set-off. On the trial 
the defendants excepted to the ruling of the court. From the bill 
of exceptions it appears, that after the plaintifis introduced the 
note declared on, with the indorsements set out above, the defen- 
dants gave in evidence two promissory notes made by Granger, 
Birch & Co. for $1,762 63, each, dated New-York, 25th 
July, 1836, payable at nine months after date, to the order of Me- 
Nulty & Chapman, and by them indorsed to the defendants; and 
further proved, that these notes were transferred to the defend- 
ants before the maturity of the note sued on, aud before they had 
notice of the assignment thereof. It was further shown by the 
defendants, that the signatures and indorsements of the notes 
which they offered as sets-off, were genuine, and the notes trans- 
ferred to them unconditionally. This was all the evidence ad- 
duced; thereupon, the defendants moved the court to charge the 
jury, that the plaintiffs could not recover without proof, that no- 
tice of the transfer of the note sued on, had been given before 
they became proprietors of the notes offered as sets-off. This 
charge was refused, but the court charged the jury, that the note 
sued on being payable at a bank. was a commercial paper, sub- 
ject to the Lane merchant, and if transferred before maturity, was 
not subject to set-off. A verdict was returned for the plaintiffs, 
and thereupon, judgment was rendered. 


Wm. Cocuran, for the plaintiffs in error, insisted, 1. That the 
written date to the indorsements, was no evidence that they were 
made on that day. 2. The note sued on, is not of that class, 
which by the laws of this State, are made subject to the law mer- 
chant. 3. The law of set-off, is the law of the forum, and al- 
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though in New-York, the note may be governed by the princi- 
ples of mercantile law, yet being sued hove, any defence peculiar 
to the forum, must be gover ned by our laws. [Story’s Conf. of 
Laws,451; 2N. Hamp. Rep. 296, Gibbs v. How ard;3 Johns. Rep. 
263, Ruggles v. Keeler; 1 Poth. on Ob, 641-2; 2 Id. 101, N. 12.| 


J. J. Porrer, for the defendant.—The reason given by the 
circuit Judge, viz: that the note being payable at a bank, was not 
subject to a set-off, may be incorrect, but a judgment will not be 
reversed for an erroneous reason, where the conclusion was cor- 
rect. [2S.& P. Rep. 428; 5 id. 195; 7 Porter’s Rep. 40; 9 id. 
403; 1 Ala. Rep. N.S. 423.] The note was payable in New- 
York, and as we cannot judicially know what the laws of that 
State are, we must suppose that the English common law pre- 
vails there; according to which, the note is clearly negotiable— 
[Minor’s Rep. 387; 1 Porter’s Rep. 388; 1 Ala. Rep. 80; 2 id. 
392; Gray v. White, June Term. 1845; Dunn v. Adams, Parme- 
ter & Co. 1 Ala. Rep. 527; 3 Kent’s Com. 72, and note a 77; 
Chitty on Bills, 218, 583.] A negotiable note, transferred before 
maturity, to an innocent holder, is not subject to sets-off, existing 
between the original parties. [Chitty on Bills, 6; 4 Dal. Rep. 
307; 16 Wend. Rep. 659.] The lex loci contracius, must de- 
termine the character of the security—what rights it confers, and 
obligations imposes. [Story on Bills, § 129, 139, 161; Story’s 
Cont. of Laws, § 263, 556. 353 @ 565, 566; Story on Bills, § 158, 
173; 1 Bing. New Cases, 151, 159 to 161; Story’s Conf. of L. 
§ 317, 332, 343, 344; 16 Martin’s Rep. 277.] The case cited by 
the plaintiff in error from 2 New-Hamp. Rep. does not lay down 
the law correctly. [Story’” s Cont. of L. 481. 

Where a bill or note, is indorsed in biank, it is a legal presump- 
tion, that the transfer was made before its maturity. [8 Day’s 
Rep. 311; 5 Mass. Rep. 335; 8 Wend Rep. 600.] 


COLLIER, C. J.—If the note declared on be negotiable, ac- 
cording to the laws of the State in which it was made, even con- 
ceding : as argued for the plaintiffs 1 in error, that the lex fori must 
determine whether a set-off is admissible against an indorsee. 
does it follow that the set-off was improperly rejected by the cir- 
cuit court? The negotiability of the note in New-York, has not 
been questioned, but seems to have been conceded at the argu- 
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ment upon the principles of commercial law, which, in the ab- 
sence of opposing legislation, must prevail there. Our statute of 
1828, enacts, that the remedy on promissory notes, payable in 
bank, shall be governed by the rules of the law merchant, &c.— 
[Clay’s Dig. 388, § 11.] This being the case, would not both the 
lex loci contractus, and the lex fori, concur in the rejection of a 
set-off against the note in question, in the hands of a bona fide 
indorsee, who became such previous to its maturity? The in- 
struction which the defendants prayed the court to give the jury, 
was, not as to the time when the note was transferred, but it as- 
sumed, that it was subject to the general law of set-off, and to de- 
feat the defence, it was necessary for the plaintiff to have inform- 
ed the defendants, that they had became the indorsees of their 
paper; and this, before the defendants acquired the notes which 
they adduced. The court instructed the jury, that the note de- 
clared on, was subject to the law merchant, and if transferred be- 
fore its maturity, the defendants could not avail themselves of 
their sets-off. 

We need not inquire, whether the law of set-off, pertains to the 
remedy, and is to be administered according to the regulations 
existing upon the subject in the country where the suit is brought, 
or whether the act of 1828, applies only to notes payable in our 
own banks. Upon the assumption, that our law is to regulate the 
right of set-off, that statute, as it is the only one applicable, must 
determine the negotiable character of the note; and then commer- 
cial law declares, that in such case, there can be no set-off, unless 
the paper was indorsed subsequent to its maturity. In the refu- 
sal to charge, a different principle is not recognized, while in the 
instruction given, the law is laid down as we have stated it. 

This view is decisive of the case, whether it be considered 
with reference to the laws of New-York, or of this State, and 
shows, that according to either, the bill of exceptions does not 
discover an available error. We are, therefore, relieved froma 
more particular examination of the points made by the arguments 
of counsel, and have only to add, that the judgment of the circuit 
court is affirmed. 
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KING v. MOORE. 


1. Asum of moncy produced by the sale of the effects of a defendant in execu. 
tion, remaining in the hands of a constable, after satisfying exccutions against 
the defendant, is subject to be attached ; and it is no defence to the garnishee 
process that the defendantin execution has commenced proceedings against 
the constable for the recovery of the surplus so remaining with him. 


Wair of error to the Circuit Court of Russell county. 


King, the present plaintiff in error, was summoned as a garni 
shee, at the suit of Moore against Lewis, and answered, that he 
had in his hands 113 dollars belonging to the defendant, the re- 
mainder of the proceeds of a sale made by him as constable, after 
satisfying the fi. fas. directed tohim. Ina supplemental answer, 
he asserts the money had been demanded from him by the de- 
fendant in execution, and that he had received notice of a rule 
against him to pay over the moncy. 

The court rendered judgment against him for the amount of 
the judgment previously rendered against the defendant in at- 
tachment, which was less than the sum in his hands. He now 
assigns the judgment as error. 


Heypenrewpr, for the plaintiff in error, relied on the case of 
Zurcher v. Magee, [2 Ala. Rep. N.S. 253.] 


No counsel appeared for the defendant in error. 


GOLDTHWAITE, J.—In Zurcher v. Magee, [2 Ala. Rep. 
253,] we held, that money collected by a sheriff was not subject 
to an attachment against the plaintiff in the execution; but the 
principle of that case is supposed not to govern this. One rea- 
son why money, in this condition, cannot be reached, is, that it is 
in the custody of the law; and it would be greatly inconvenient 
to allow the final process of courts to be affected by other pro- 
ceedings not under control of the parties to the execution. This 
reason does not apply to the excess which oftentimes must, ne- 
cessarily, remain with the executive officer, after satisfying the 
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plaintiff's demands. The officer is the agent appointed by the 
law, to sell the property of the defendant ; and if, in the dischage 
of this duty, a sum of money remains with him, it is the money of 
the defendant, in no way distinguishable from any other case of 
agency. Nor does the circumstance, that a statute authorizes the 
defendant, when his money is improperly detained from him, to 
proceed summarily against the officer, bring the case within the 
principle which exempts money, in custodia legis, from attach- 
ment, because no process is meddled with; nor can any injurious 
consequences flow from considering it in the same view as any 
other money in the hands of an agent. 
Let the judgment be affirmed. 





GARY, er an, v. HATHAWAY. 


1. Where there are several plaintiffs, whose judgments are of the same date, and 
whose executions came tothe sheriff’s hands at the same time, the right to 
suggest to the court that the sheriff could have made the money by due dili- 
gence, [Aik. Dig. 175, § 78,] is given to each, and neither can be affected in his 
right to recover of the sheriff, by the action of any other, or by his failure to 
act. Therefore, when several plaintiffs, having judgments and executions of 
equal dignity, scverally suggested at the same term of the court, that the she- 
riff could have made the money on the execution, by due diligence, the sheriff 
cannot reduce the amount of the recovery, in either of the cases, by proving 
that judgments had been rendered against him on the other suggestions, suffi- 
cient to absurb the value of all the defendant’s property subject to sale by exe- 
cution. 

2. Upon a suggestion against the sheriff, under the statute, a plaintiff in execu- 
tion cannot recover more than the value of the effects of the defendant liable to 
execution, 

3. Whether a court of chancery could afford relief, and apportion the fund, when 
several plaintiffs have, by their several judgment, recovered of the sheriff a sum 
beyond the value of the property of the defendant subject to sale by execa- 
tion... Quere, 


Error to the County Court of Sumter. 
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This was a suggestion, under the statute, by the defendant in 
error, against the sheriff of Sumter, alleging that, by due dili- 
gence, he could have made the money on an execution of the de- 
fendant in error. 

The sheriff appeared, and an issue was made up upon the sug- 
gestion, and the jury found, that the sheriff could have made the 
money on the plaintiff’s execution, by due diligence. The re- 
cord recites, that it was made to appear to the satisfaction of 
the court, that certain persons (naming them) were the sureties 
of the sheriff, against whom, with the sheriff, judgment was enter- 
ed for the amount of the plaintiffs’ execution. 

Pending the trial, as appears from a bill of exceptions, the she- 
riff offered to introduce in evidence certain judgments, which 
had been rendered against him, on suggestion previously, at the 
same term, in favor of other plaintiffs in execution, whose execu- 
tions were of the same grade with that of the defendant in error, 
and came to the sheriff’s hands at the same time; and offered to 
prove that these judgments would consume all the property of 
the defendant in execution ; which evidence, on motion of the de- 
fendant in error, the court excluded, and to which the plaintiff in 
error excepted. 

The assignments of error are— 

1. That the judgment is rendered on a suggestion different 
from that filed, and to which they pleaded, and went to trial. 

2. Because the sureties were not named in the suggestion as 
parties to the suit. 

3. Because it does not appear that the execution was ever in 
the hands of the sheriff. 

4. Because it does not appear to have been shown that Gary 
was sheriff of Sumter county during the life of the execution, or 
who were his sureties. 

5. Because the judgment is rendered on the finding of a sin- 
gle fact by the jury, that the money could have been made by 
diligence, without the other facts being passed on by them. 

6. Because the court decided matters of fact. 

7. The matter of the bill of exceptions. 

8. The judgment is for too much. 

9. Because the judgment is not authorized by the facts found 
or appearing in the record. 
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The cause was argued at the January Term, 1843, by Buss, 
for plaintiff’s in error, and Sarru for defendant in error. 

A re-argument being ordered, it was again argued at the June 
Term, 1843. 


Bauown, for plaintiff in error. 
SMiru, contra. 


ORMOND, J.—In the case of Smith v. The Branch Bank at 
Mobile, at the last term, we held, as the result of all the cases on 
summary judgments, that when the defendant appeared and 
pleaded, the proceeding was like any other cause commenced in 
the ordinary mode, and be governed by the same rules, except 
that it must appear on the record that the court had jurisdiction. 
In this case, the sheriff appeared, and an issue was made up upon 
the suggestion, and the jury found, that by due diligence, the. mo- 
ney could have been made. This disposes of the first, third and 
fourth assignments of error, as they are all concluded by the find- 
ing of the jury. 

It was not necessary that the plaintiff should make the sureties 
parties to the motion; but.it was sufficient to authorize a judg- 
ment against them, that the sheriff was a party; and that it was 
shown to the court that they were his sureties, [McRae v. Col. 
clough, 2 Ala. 74,] which, it appears from the record, was done 
in this case. If the sureties desired to contest the fact of surety- 
ship, they could have done so, and, on the plea of non est factum, 
have submitted that question to a jury. If they omit to do so, 
the court has power to determine the fact, [See the case last 
cited, to which many might be added. ] 

The fact that the money could have been made by due dili- 
gence, is required by the statute to be found by the jury. Upon 
a general traverse of the suggestion by the sheriff, a general find- 
ing by the jury of the issue for the plaintiff, would, doubtless, in- 
clude this, and satisfy the statute. What the precise issue was, 
we are not informed ; but it must have been, either a general de- 
nial, by the sheriff, of all the facts of the suggestion, or a denial of 
the particular fact of want of diligence ; and, in either case, the 
finding was sufficient to authorize a judgment. The finding, in 
this case, was in the precise terms of the statute, and necessarily 
includes other facts—as that the defendant was sheriff, and that 
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the execution was in his hands. [See Adams v. White, 2 Ala. 
Rep. 37.] As, therefore, the finding of the jury ascertained the 
existence of those facts on which the liability of the sheriff de- 
pended, it only remains to consider the question of law presented 
on the bill of exceptions. 

It appears that the sheriff offered to introduce in evidence se- 
veral judgments, which had been previously, but at the same 
term of the court, rendered for failing to make money on execu- 
tions, which came to his hands at the same time with that of the 
plaintiff’s ; and, also, offered to prove that all the property of the 
defendant in execution was not sufficient to satisfy all the execu- 
tions. The object of this evidence appears to have been to scale 
the recovery of the plaintiff to a pro rata compensation, and to 
place him en the same footing as if the sheriff had levied on, and 
sold all the property of the defendant in execution. 

This is a question which has not been before presented, and is 
not free from difficulty. Our first impressions were, that the evi- 
dence was admissible; but, upon a re-argument, and having 
given the question mature deliberation, we are satisfied our first 
impressions were erroneous. 

The statute, under which this proceeding was had, permits the 
plaintiff in execution, where the sheriff has failed to make the mo- 
ney, to suggest to the court, that it could have been done by due 
diligence ; and if, upon an issue made up under the direction of 
the court, the jury find such to be the fact, judgment is entered for 
the plaintiff for the amount of the execution. [Aik. Dig. 175.] 

We think it very clear, that where a plaintiff in execution moves 
against the sheriff, under this statute, he cannot recover beyond 
the amount which the sheriff, by diligence, could have made of the 
property of the defendant in execution ; because, that is the ex- 
tent of the injury he has sustained by the default of the sheriff, if 
he proves the allegations of his suggestion. Our first impres; 
sions were, that the rule would be the same where there were 
more plaintiffs thati one, whose executions were all precisely on 
the same footing, and the property of the defendant in execution 
was not suflicient to satisfy all; but on a little reflection, it is ob- 
vious that the statute gives the right to any plaintiff in execution, 
who is thus injured by the default of the sheriff; and if he acts, 
his actions are necessarily unconnected with any other judgment 
ceditor, who may have the same rights with himself. 
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It is very clear, that several plaintiffs in execution, having 
each the same right to proceed under the statute, could not unite 
in one motion against the sheriff; nor could one make the motion 
on behalf of the others, as well as himself, not only because 
there is no community of interest, but, also, because this is a right 
conferred by statute, and must be exercised in the mode there 
pointed out. It isnot a vested right to recover a sum of money 
of the sheriff, but is rather a right to recover a penalty of the she- 
riff for his neglect of duty, which is not vested until judgment is 
obtained. In this proceeding, therefore, each plaintiff in execu- 
tion exercises a right conferred on him by the statute ; and as it 
is very clear that one of the several plaintiffs in execution could 
recover of the sheriff, though all the rest should decline to avail 
themselves of the privilege conferred by the statute, so it is equally 
certain that he cannot be afiected by their action. 

That this is the correct view, will be seen by looking at the 
consequences which would flow froma contrary doctrine. Let 
us suppose, as in this case, that several plaintiffs, having an equal 
right to proceed against the sheriff for a neglect of duty, make their 
suggestions at the same term of the court. The first, in point of 
time, must get his judgment, if the defendant had property sufhi- 
cient, as the sheriff could not show that other motions were pend- 
ing against him, as it could not be known that they would ever 
be made, or, if made, that they would be successful. When the 
second is called, if the sheriff is permitted to show that the judg- 
ment just rendered will absorb all the property of the defendant 
in execution, the recovery of the plaintiff will be scaled to a pro 
rata division. By the same process, when the third is called, 
the recovery will be still further reduced ; and, in the same man- 
ner, to the last, when, for the first time, will it be ascertained 
what the aliquot or just distributive share of each execution cre- 
ditor is. 

It is impossible to suppose that the Legislature contemplated 
such a result as this—that with rights precisely the same, the 
amount recovered should be different in each case, and depend 
upon the accident or caprice of the clerk in placing the motions 
on the docket. It is probable that the consequences of such a 
state of things as is exhibited in this record, were not foreseen by 
the Legislature, but which result necessarily from the separate 
action of each plaintiff in execution. Such a thing as compelling 
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contribution from, or making distribution of a fund among several 
persons, cannot be conceived without the concomitant power of 
bringing all the parties before the court interested in the matter, 
This a court of law cannot do; and, therefore, it appertains to the 
equitable power of a court of chancery. Whether that court 
would not, in a proper case, call all the parties before it, and ap- 
portion rateably among them, the fund which would have been 
produced by a sale of the property of the defendant in execution, 
it is not necessary now to determine. Ina court of law, proceed- 
ing under this statute, we entertain no doubt that each plaintiff in 
execution may exercise the right conferred on him by the statute, 
and that he cannot be impeded or controlled in this right by the 
action, or by the failure to act, of any other having no greater 
rights than himself. 
Let the judgment be affirmed. 





Tue HEIRS AND DistriruTEES oF HILL v. HILL’S ex’rs. 


1. A writ of error can be prosecuted by him only, who is a party or privy to the 
record, or injured by the judgment ; and who will consequently derive advan- 
tage from its reversal. 

2. Where certain persons describing themselves as sisters and brothers of the de- 
ceased, bring error to reverse an ex parte order, admitting the supposed will of 
the decedent, to probate, it cannot be intended (in the absence of any affirma- 
tion in the record,) that they are the nearest of kin in interest, and the writ of 
error will be dismissed. 

3. Semble: It is competent for the judge of the county court to set aside the pro- 
bate of a will, which he had previously allowed without proof, or upon insuffici- 
ent proof, and without notice to the widow and next of kin, as directed by 
statute. 


Warir of Error to the Orphans’ Court of Butler. 


From the record it appears, that the defendant in error, on the 
21st September, 1840, propounded for probate, a testamentary 
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paper, and made an affidavit, that the same was the last will and 
testament of Josiah Hill, dec’d, &c. This paper is attested by 
five names as subscribing witnesses, but was admitted to probate 
upon the affidavit of two of them, deposed to in open court, de- 
claring that they were personally present, and saw Josiah Hill 
sign, seal, deliver, and heard him acknowledge and publish the 
within to be his last will and testament, and that they subscribed 
themselves as subscribing witnesses to the same, and that he was, 
as they believe, in his proper mind, and well aware of what he 
was doing;” thereupon, letters testamentary, were issued to the 
defendant—he being one of the executors designated by the tes- 
tator for the execution of his will. The paper is dated the twen- 
ty sixth day of August next preceding its probate, and undertakes 
to dispose of both real and personal estate. These are all the 
facts shewn by the transcript. 


Exmore and N. Harris, for the plaintiffs in error, made the 
following points: 1. There was no citation issued to the widow, 
or next of kin of the deceased, to show cause against the appli- 
cation for the probate of his supposed wili; nor was there any 
proof that the testator had no widow or kindred resident in the 
State. 2. It does not appear that the widow, or next of kindred, 
had notice of the application for probate,in any manner. 3. The 
affidavit of the witnesses, who appeared in court to prove the will, 
is insufficient for the purpose, because it is not shown that the 
others, whose names appear as witnesses, attested the same, either 
separately or in the presence of each other. They cited Clay’s 
Dig. 303, § 34; id. 596, § 1; Shields, et al. v. Alston, 4 Ala. Re- 
ports, 248, 


Bourne and Jupae, for the defendant. 


COLLIER, C. J.—The writ of error in this case, is sued out 
by two of the legatees named in the testator’s will, of whom there 
are four in all, two designated as his sisters, one as brother, and a 
fourth as his brother-in-law. It is not shewn by the record, that 
there was any contestation in the orphans’ court, upon the will 
being offered for probate, that a citation issued to the widow or 
next of kin, or that there was proof that the testator had no widow 
or kindred resident in this State. In this posture of the case, it 
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is difficult to conceive how it can be here entertained. It is said 
in the elementary books, and reiterated by the adjudged cases, 
that a writ of error can be brought by him only, who is a party 
or privy to the record, or injured by the judgment, and who will, 
consequently, derive advantage from its reversal. It may, there- 
fore, be brought by an executor or administrator, or the heir, re- 
versioner or remainderman, according to the nature of the pro- 
ceeding sought to be revised. [1 Arch. Prac. 231; 9 Viner’s Ab. 
493, ct post; 2 Dunlap’s Prac. 1120-1; Dale ex dem. v. Roos- 
velt, 8 Cow. Rep. 333; Vanhorn v. Frick, 3 Serg’t & R. Rep. 
278; Fotteral v. Floyd, 6 id. 315. Sce also, Roberts v. Taylor, 
et al. 4 Porter’s Rep. 421; Headon v. Turner, adm’r at this 
term. } 

The proceedings in the county court were entirely ez parte, 
and although the interests of the plaintiffs in error may be affect- 
ed by them, yet it cannot be assumed that they were prejudiced 
by the probate of the will and the grant of letters testamentary, 
or that they will be benefitted by a reversal of the order by which 
this result was consummated. As the record does not show that 
the testator has not other kindred more nearly related to him 
than the plaintiffs, we cannot assume asa conclusion of law, that 
if the will is set aside, they will come in for shares of his es- 
tate, as heirs and distributees. Unless such is the legal inference, 
they cannot be recognized as privies, who will derive advantage 
from a favorable judgment of this court. 

As to the steps necessary to be pursued by the orphans’ court 
when a will is propounded for probate, or to coerce its pro- 
duction in order to inquire into its validity, the law is explicitly 
stated in the case of Shields, et al. v. Alston, [4 Ala. Rep. 248.] 
But to prevent injurious consequences from the irregular action 
of the orphans’ court, it may be very well to point out what the 
record indicates would be the appropriate remedy in the present 
case. By the fifth section of the act of 1821, it is enacted that 
“the judge of each orphans’ court, shall have power within the 
county, to take the probate of wills, grant and repeal letters testa- 
mentary, and letters of administration, &c.” [Clay’s Dig. 303 
§31.] Here is an authority to annul letters testamentary, which 
may have issued unadvisedly, or which subsequent occurrences 
make it proper should be recalled. The statute does not express- 
ly authorise the orphans’ court to set aside the probate of a will 
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which it has allowed, yet we apprehend that it is entirely compe- 
tent, in the absence of legislation to the contrary, for that court to 
set aside the probate of a will which it has allowed without proof, 
or upon insufficient proof, and without notice to the widow and 
next of kin, as directed by .the eighth section of the act of 1821. 
[Clay’s Dig. 303, § 34. See also, Shields, et al. ut supra.) This 
being the case, the plaintiffs in error should apply to the Judge of 
the orphans court fo? a citation to the executor and other par- 
ties in interest, to show cause why the probate of the will should 
not be vacated, and the letters testamentary, repealed. Upon 
such a proceeding, the redress sought can be obtained. 

The plaintiffs not being shown by the record to be in a sitta- 
tion to prosecute a writ of error, the same is therefore dismissed.. 


FRAZIER, vss, «c. v. THOMAS. 


1, The act of 1821, [Clay’s Dig. 506, § 3,] does not give the landlord a lien on the 
crop raised on the rented land ; it merely declares that, as between the landlord 
and an execution creditor, the former shall be entitled to preference, to the ex« 


tent of one year’s unpaid rent. 

2. A count, of a declaration asserting that a landlord had a lien upon certain chat. 
tels, which has been destroyed by the act of the defendant, is bad, without show- 
ing how the lien was created : the existence of a lien is the conclusion of the 
law upon certain facts, and they should be stated, in order that a judgment 
may be formed of the existence of the lien. 


Warr of Error to the County Court of Sumter county. 


The declaration has three counts; the first is trover for 50 bags 
of cotton; and the other two are in case for removing a quantity 
ef cotton grown upon land leased by the plaintiff to one Barron, 
without paying or tendering the plaintiff, the amount due 
forthe rent. The last count set out the use and occupation of 
the premises by Barron, the growing of the cotton upon the land, 
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its liability to pay the rent and its removal by the defendant, 
whereby the rent was lost. It also avers that the cotton was sub- 
ject to a lien of the plaintiff, and that by the removal, this lien 
was lost. The other count in case, is similar to this, but there is 
no specific allegation of a lien. Both were demurred to, and 
overruled as insufficient. 

The defendant had a verdict on an issue to the count in tro- 
ver, and the plaintiff prosecutes this writ of Arror, and here assigns 
the judgment sustaining the demurrer as cause for reversal. 


’ Buss, for the plaintiff in error. 
Boyp, contra, 


GOLDTHWAITE, J.—1. The common law remedy of dis- 
tress was abolished by the act of 1812, [Clay’s Digest, 506, § 2,] 
and therefore, ifthe landlord had any lien upon the goods of his 
tenant when this action accrued, it must have been under the act 
of 1821, which is in these terms: “The crop grown on any rented 
land in this State, shall not be liable to be taken by virtue of any 
execution, or removed off the_ premises of any such rented land, 
unless the party so taking th® same shall, before the removal of 
the crop from the premises, pay or tender to the landlord or less- 
or thereof, or his agent, all money due for the-rent of the said 
premises, at the time of taking such crop in execution; Provided, 
nevertheless, that such rent or arrears, do not amount to more 
than one year’s rent, and if more be due, then the party suing out 
such execution, paying or tendering to such landlord or his agent, 
one year’s rent, may procced to execute his judgment, and the 
sheriff or officer levying the same, is hereby empowered and 
required to levy and pay to the plaintiff, as well the money so 
paid for the rent, as the execution money.” ([Clay’s Digest, 
506, § 3.] 

It is perfectly clear, this only gives a lien to the landlord on 
the crop, as against an execution creditor of the tenant: between 
these, the statute gives a preference to the landlord, but the lien 
is not created in Any ‘instance. 

2. It is supposed, however, that the demurrer ought not to 
have been sustained, because the count contains an express aver- 
ment, that the plaintiff had a lien on the cotton carried away by 
the defendant, and as this fact is admitted by the demurrer, the 
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taking must be considered as wrongful. This view is not admis- 
sible, because the existence of a lien, is a conclusion of the law 
from certain facts, and these are necessary to be stated, in order 
that a judgment may be formed with respect to the existence of 
the lien, Ifthe precedent matter should be rejected, the count 
could not be sustained on the assertion, that the plaintiff had a lien 
upon the cotton. Whether we consider the assertion, that there 
was a lien as predicated on the facts stated, or as standing alone, 
the count is alike defective. 
Judgment affirmed. 





CHILTON & BOWDON v. HARBIN. 


1. When judgment is rendered for the defendant, on a demurrer toa plea in abate- 
ment, it is error if the court refuse to permit the plaintiff to take issue on the facts 
of the plea. 


Error to the Circuit Court of Talladega. 


The defendant pleaded in abatement of the action, that he was 
not sued in the county of his residence. The plea was sworn 
to before a justice of the peace. To the affidavit was appended 
a certificate of the county clerk, certifying the official character 
of the justice, with the county seal attached. To this plea, the 
plaintiff demurred, and the court overruled the demurrer. There- 
upon, the plaintiff moved the court for leave to take issue on the 
plea, which the court refused, and rendered judgment for the de- 
fendant. This is now assigned for error. 


Bowpon, for plaintiff in error. 
Pryor, contra. 


ORMOND, J.—The plea setting forth the freehold and resi- 
dence ofthe defendant in another county, was sufficient, and the de- 
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murrer to it was correctly overruled. The affidavit of its truth, 
made before a justice of the peace, was not objectionable, as the 
statute only requires that the plea should be accompanied by an 
affidavit of its truth, when the fact does not otherwise appear. 

But in refusing permission to the plaintiff to take issue on the 
facts of the plea, the court erred. It is certainly the rule of the 
common law, that the judgment for the defendant on a plea in 
abatement, whether it be an issue in fact or in law, is, that the 
writ be quashed. This rule of the common law has been chang- 
ed by our statute, which authorises the party after his demurrer 
is overruled, to take issue on the facts. The exercise of this 
right does not rest in the discretion of the court, and as it was de- 
manded, it was error in the court to refuse it. 

In the case of McCutchen v. McCutchen, 8 Porter, 151, it did 
* not appear that the plaintiff desired to contest the facts alleged in 
the plea, and we therefore held that it was proper to render judg- 
ment final. 

Let the judgment be reversed, and the cause remanded. 


KEMP & BUCKEY v. PORTER. 


1. Awrit of error will not lie, from an order of court, permitting a sheriff to amend 
his return toa fieri facias; the party prejudiced by such order has a remedy by 
mandamus, to cause it to be vacated. 


Wrir of Error to the Circuit Court of Autauga. 


A fieri facias on the 30th April, 1842, was issued from the cir- 
cuit court of Autauga, against the goods and chattels, lands and 
tenements of Messrs Hearndon & Kelly, requiring to be made 
the sum of twenty-two hundred and fifty dollars and forty-eight 
cents, besides costs, which had then lately been adjudged to the 
plaintiffs. This execution was placed in the hands of the defen- 
dant, the sheriff of Benton, who indorsed thereon, that he had le- 
vied the same on real and personal estate, particularly designated. 
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The levy is dated the 9th of May, 1842, but does not state wheth- 
er any disposition was made, or proposed to be made, of the pro- 
perty. Atthe October term of the circuit court of Autauga, 
holden in 1843, the defendant moved for leave to amend his re- 
turn according to the facts, so as to show the condition of the 
property at the time of the levy, and what disposition had been 
made of it. The motion was opposed by the plaintiffs. 1. Be- 
cause no foundation was laid by affidavits to authorise the 
amendment. 2. Because tle plaintiffs had commenced and 
were prosecuting proceedings against the sheriff for not making 
the money, upon the suggestion, that by due diligence he could 
have made it on the execution. It was admitted that the causes 
for which the motion was opposed, were true in point of fact; but 
the motion was allowed, and the amendment made; thereupon, the 
plaintiff excepted, and his bill of exceptions was signed and seal- 
ed by the presiding Judge. 


Pryor, for the plaintifis in error, cited Goodwin v. Smith, 4 N, 


Hamp. Rep. 29, 35; Holderman v. Brassfield, Lit. Sel. Cases, 271. 


Wo. B, Martin and Morais, for the defendant. 


COLLIER, C. J.—It is objected by the defendant, that the 
permission of the circuit court to amend his return, is not a final 
judgment or decree, which can be reviewed on error. The 
amendment certainly settles no question definitive of the rights of 
either party. It will not bar the proceeding which the plaintiffs 
have instituted for the failure of the sheriff to make the money on 
their execution. The return ofa sheriff in such case, is never re- 
garded as conclusive evidence in his favor, but may be falsified 
by proof. True,in the present case, the indorsement of a levy 
on the execution, without showing how the property had been 
disposed of, would subject the sheriff to liability, and the perfec- 
tion of the return cannot so operate as to discharge him. The 
only effect will be to require the plaintiffs, instead of showing that 
the defendant in execution had property from which it could have 
been satisfied,by the mere production of the sheriff’s indorse- 
ment, to adduce extrinsic evidence to contradict and disprove its 
truth. In this view, the amendment by leave of the court, is cer- 
tainly not an order which determines finally whether the plain- 
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tiffs are entitled to recover, or the sheriff is absolved—the cireuit 
court merely permitted that to be done, which it was informed 
could and should have been done previously. We need not con- 
sider whether its decision was correct or not, but we will remark, 
that our courts have always been very liberal in permitting she- 
riffs to amend their returns of process according to the truth of 
the case—that officer is regarded as pledged by his official oath, 
to the performance of his duties; and hence no additional oath is 
required to satisfy the court, that what he does officially, is cor- 
rectly done. 

If the amendment in the present case has been improperly per- 
mitted, and the plaintiffs are prejudiced, they have an adequate 
remedy by mandamus; but the writ of error cannot be entertain- 
ed, and is consequently dismissed. 





ALSTON v. GRAVES & HOGAN. 


1. Under the act authorising discoveries in suits at law, it is no objection to the dis 
covery sought, that it does not rest within the exclusive knowledge of the party 
required to answer; or that it is not shown that the matter cannot be proved by 

_ witnesses. 

2. When a party fails or refuses to answer interrogatories propounded under this 
act, the court is not authorised to consider the interrogatories as confessed, or to 
submit an account, exhibited with them, to the jury, without further proof than 
arises from the judgment by default, entered under the statute. 


Warr of error to the County Court of Marengo county. 


Assumpsit by Graves & Hogan against Alston for medicines 
and medical services. The defendant having failed to answer 
certain interrogatories propounded to him, under the statute, was 
defaulted, and the damages being uncertain, were assessed by a 
jury. 

The caption to the interrogatories is in these words, after stat- 
ing the title to the suit, &c.: « Whereas, Peter E. Graves and 
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William L. Hogan, plaintifis, &c., desire a discovery from the said 
Alston in said case, to be used as evidence on the trial of the 
same, do herewith file written interrogatories to said Alston, and 
hereby call on him to answer the same in solemn form on oath 
or affirmation.” The interrogatories require the defendant to 
state whether the plaintiffs did not practice as physicians in his 
family during the year 1841, at his instance and request, and per- 
form all the services, as mentioned in an account exhibited, at the 
times therein mentioned ; and if not, to state what parts were not 
performed. Also, to state where the said plaintiffs kept their of- 
fice at the time of performing the services, and how far that place 
was distant from the place where the services were performed ; 
and how far the plaintitis had to travel to perform the same. 

The affidavit, on which this call for discovery was made on 
the defendant, is by one of the plaintiffs, and is in these terms : 
« Personally appeared, &c., Peter Ei. Graves, one of the plaintiffs, 
&c., who, being duly sworn, saith on oath, that the answers to the 
foregoing interrogatories, will be material evidence in the case 
stated, on the trial of the same.” 

These interrogatories were filed at the term next preceding 
that when the trial was had, and an order obtained thereon to 
compel a discovery under the statute. At the trial term, the de- 
fendant demurred to the affidavit and interrogatories, on the 
ground, that the facts alleged were not such as would have enti- 
tled the plaintiffs to a discovery in chancery. This was over- 
ruled by the court, and judgment by default was rendered 
against the defendant, and an inquiry of damages executed forth- 
with. On this inquiry of damages, the plaintiffs, having intro- 
duced a witness to prove the value of the services set forth in 
their account, closed their case. In the account exhibited with 
the interrogatories, there is no price affixed to services charged. 
The defendant then gave in evidence a copy of the account 
which had been furnished to him by the plaintiffs, wherein the 
amounts charged for the diflerent services were different in seve- 
ral items, from the amounts charged for the same items in the ac- 
count sued upon ; and, thereupon, asked the court to charge the 
jury, that the judgment by default for failure to answer the plain- 
tiffs’ interrogatories, was not sufficient evidence that the services, 
as charged, had been rendered, but that the plaintiffs must prove 
their services by other evidence. This was refused ; and the ju- 
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ry was instructed, that the failure to answer the interrogatories, 
and the judgment by default consequent thereon, was an admis- 
sion on the part of the defendant, that the services were rendered 
as charged. The court further charged, that the copy of the 
account introduced by the defendant, was evidence, not only of 
the services rendered, and of the value thereof, but of such medi- 
cines and their value as were specifically charged. These se- 
veral matters were excepted to by the defendant, and are here 
assigned as error. 


Mcerpny, for the plaintiff in error, relied on the case of Branch 
Bank at Montgomery v. Parker, [June Term, 1843,] to show that 
the affidavit is insufficient ; and contended, also, that the plaintiff, 
notwithstanding the failure to answer, was bound to make out his 
case by proot 


GOLDTHWAITE, J.—In the cases of Goodwin v. Wood, 
{January Term, 1843,] and Branch Bank at Montgomery v. 
Parker, [June Term, 1843,] we held that the proceedings under 
the act providing more effectually for discoveries in suits at com- 
mon law, |Clay’s Digest, 341, § 160,] was chiefly to be governed 
by the rules which obtain in courts of equity in relation to bills 
for discovery ; and, in the former case, we considered interroga- 
tories as in the nature of a fishing bill, when neither their sub- 
ject matter, nor the affidavit of the party, showed the subject of 
inquiry to be within the knowledge of the person from whom an 
answer was required. In the present case, the interrogatories, 
when taken in connexion with the declaration, obviously create 
the impression that the entire subject matter of inquiry is within 
the knowledge of the.party who is called on to answer them ; but 
conceding this is sufficiently shown, the further question arises, 
whether the plaintiffs are entitled to a discovery in relation to 
matters of fact which are not alleged as difficult or incapable of 
proof by witnesses in the ordinary mode. 

We are aware that it has been held in several cases, that if a 
bill seeks discovery in aid of the jurisdiction of a court of law, it 
ought to appear that such aid is required. If a court of law can 
compel the discovery, a court of equity will not interfere ; and, it 
has been said, that when facts, which depend upon the testimony 
of witnesses, can be procured or proved at law, 2 court of equity 
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ought not to interfere to delay the cause. [Gelser v. Hoyt, 1 J. 
C. 547.] And bills for discovery and injunctions to stay proceed- 
ings at law, have been held defective when they did not aver 
that the defence could not be established at law without the aid 
of the discovery sought. [Legget v. Postly, 2 Paige 601 ; Sey- 
mour v. Seymour, 4 J. C. 411.] 

However this may be with respect to bills for discovery and 
injunction to stay proceedings at law, until the discovery, it is cer- 
tain that no such doctrine can be found in the elementary trea- 
tises, or in the English cases, when considering the right to a 
discovery in aid only of a suit or defence at law. Mitford lays 
down the rule in these words: The plaintiff may require this 
discovery, either because he cannot prove the facts, or in aid of 
proof to avoid expense. [Mitford on Plead. 207.] Lord Hard- 
wick, in 1741, in Brownlow v. Gamal, [2 Atk. 240,] says, a 
plaintiff is entitled, not only to have discovery in matters which 
he cannot prove, but of such matters as may be of use and relief 
to him in recovering his title. Again, in 1751, in Lord Mon- 
tague v. Dudman, [2 Vesey, 375,] he says, a bill of discovery 
lies here to aid the proceeding in some suit relating to a civil 
right in a courtof common law. And, afterwards, [in Finch v. 
Finch, ib. 392,] he insists, that every plaintiff is entitled to have 
a discovery from defendants, on two heads: to enable him to 
have a decree, and to ascertain facts material to his case, either 
because he cannot prove, or in aid of proof; for a man may be 
entitled to an answer of what he can prove to avoid expense, 
Judge Story, in a note to his work on Equity Pleadings, after 
citing the New York cases, which seem to sustain a different 
course of practice, distinguishes them as being bills praying in- 
junctions of the suits at law, as well as discovery; and admits 
the rule is otherwise when the bill is for discovery only in aid of 
a suit or defence at law. [Story’s Equity Plead. 260, n. 1.] 

We feel authorized, then, to come to the conclusion, that, un- 
der this statute, it is no objection to the discovery sought, that 
it is not shown that the knowledge of the facts rests solely with 
the party, and that it is immaterial that they can be proved by 
other witnesses. These considerations show that there is no 
substantial defect in the affidavit and interrogatories, and the 
court properly enough defaulted the defendant for his failure to 
answer the interrogatories. 

23 
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2. With respect to the subsequent action of the court, in ad- 
mitting the account to the jury without evidence, and the charge 
to the jury, we remark, that it is certainly erroneous. The act 
referred to does not, either directly or by implication, warrant 
the idea that the effect of a decree pro confesso, was intended to 
result from a refusal or neglect to answer within the time allowed 
by the statute. It provides very distinctly what shall be done, 
if there is a failure to answer, or if the answer is evasive. The 
court may attach the party, and compel him to answer in open 
court. It may continue the cause, and require more direct and 
explicit answers; or, if the defendant is the party who fails to 
answer, his pleas may be stricken out, and a judgment given 
against him as by default ; and, ifhe is the plaintiff, may order his 
suit to be dismissed with costs. Beyond the action thus indi- 
cated, there is no authority to act; and, consequently, the court 
erred in charging the jury, that the account must be considered 
as established by the default and the refusal to answer. 

Judgment reversed, and cause remanded. 





WISWALL vy. TICKNOR ann DAY. 


1. T. executed a mortgage to D., on the 28th April, 1840, by which to secure the 
payment of certain debts, (the amount or description of which are not stated,) 
he conveyed real estate, slaves, house-hold furniture, and “ a stock of groceries, 
chandlery, goods, wares and merchandize,” reserving the right to “ retain in 
his possession, and use the goods, wares, merchandize, &c. and to sell and die. 
pose of the same” to satisfy the mortgage debt, and if the said debt was not paid 
on or before the 1st December, 1841, then the mortgagee was authorised to sell 
and dispose of the mortgaged property, giving thirty days notice, &c. T. re- 
tained the possession of the mortgaged property for more than a year after the Ist 
of December, 1841, sold in hisown name, the stock of goods, and with the pro- 
ceeds, frequently replaced it—sold the slaves, and some other personal property, 
and invested the proceeds in trade—paid the mortgagee from the sales of the 
store, more than ten thousand dollars, but without diminishing the mortgaged 
debt, it being re-invested in goods and merchandize: Held, 1. That it was a 
suspicious circumstance that no schedule or inventory of the property conveyed, 
or the debt to be secured, accompanicd the deed, although this of itself would 
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not be evidence of fraud, it would, unless the omission was explained, add weight 
to any other objection that might exist to the deed. 2. That the retention of 
possession, by the mortgagor, after the law day had passed, was a badge of fraud. 
3. That this inference of fraud, from the possession, so far from being repelled, 
was confirmed by the facts admitted; that the mortgagee permitted the mort- 
gagor toretain and use the property as his own, by selling it in his own name, 
and by re-investing the proceeds in other articles of merchandize, to be again 
sold, and the proceeds again re-invested—that whatever might have been the in- 
tention of the partics, these acts were, in law, evidence that the deed was made 
with the intention to delay, hinder, and defraud creditors, and therefore, as 
against them, void. 

2. Whether a mortgage of articles of merchandize, which the mortgagor has the 
right tu use, sell and dispose of, for the purpose of paying the mortgage debt, is 
not fraudulent per se—Quere. 


Appeat from the Chancery Court at Mobile. 


The bill was filed by the plaintiffin error, and charges, that he 
obtained a judgment against Ticknor in the circuit court of Mo- 
bile, for $2,233 17, that execution has issued thereon, and been 


returned, no property found. That Ticknor, about the 28th 
April, 1840, for the purpose of defrauding his creditors, executed 
to one Day, a conveyance or deed, of all his property, real and 
personal, a dwell:ng house, with his furniture, plate, and a store- 
house and stock of groceries, carriage and horses, slaves, and in- 
terest ina steam-boat. That Ticknor was not indebted to Day 
in any large amount, nor was Day bound as surety for him, as is 
stated in the conveyance, but that it was a contrivance to enable 
Ticknor to retain possession of his property, free from the claims 
of his creditors. That from the date of the deed, Ticknor has 
remained in possession of the property, occupying the houses, 
hiring, and receiving the rents, selling the groceries, and replac- 
ing the stock, and in all respects, using it as his own. That he 
has effects, out of which the judgment might be satisfied, but that 
in consequence of this pretended mortgage, it cannot be reached 
by execution at law, &c. &c. An injunction was granted. 

The deed is made an exhibit to the bill, and bears date the 28th 
April, 1840. It recites, that for and in consideration of the sum 
of $25,000, in hand paid by Day to Ticknor, the latter conveys to 
the former certain lots of land in the city of Mobile, particularly 
described, and then proceeds thus: “And the said party of the 
first part, in consideration as aforesaid, hath granted, bargained, 
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&c. unto the said party of the second part, his heirs, &e. a cer- 
tain negro woman named Minta, with her child; also, all the right, 
title and interest which the party of the first part, has in and to 
the steam-boat Factor, it being one-fourth part; also, all and sin- 
gular, the stock of groceries, chandlery, goods, wares and mer- 
chandise, now being in and on the first above described premises; 
also, a barouche, carriage and two horses, and all the household 
furniture of the said party of the first part, consisting of cabinet 
ware, beds and bedding, paintings and engravings, silver ware, 
crockery and glass ware, table furniture, kitchen furniture, &c: 
Provided, nevertheless, and this instrument is made upon the ex- 
press condition, and with the stipulations, qualifications and limi- 
tations following, to wit: Whereas, the said party of the first part, 
is indebted to the party of the second part, in sundry large sums 
of money, for money had and reccived; and also, for money paid, 
laid out and expended by said party of the second part, for the 
use and benefit of the party of the first part, and is also largely 
indebted to said party of the second part, on book account, and 
for goods, wares and merchandise sold, and sundry large a- 
mounts on bonds, bills and notes, and other contracts; and where- 
as, the said party of the second part, has by various endorse- 
ments of notes and other obligations, and by acceptances of bills 
of exchange, and by assuming to pay other debts of the party of 
the first part, and by becoming security on various instruments of 
writing at the special instance and request of the party of the 
first part, hath made himself liable to pay both, now and hereafter, 
as said liabilities may from time to time fall due, large sums 
of money on account of the party of the first part. 

“Now, if the said party of the first part, should well and truly 
pay on or before the Ist day of December, 1841, all his indebted- 
ness to the party of the second part, and shall pay and discharge 
all the said liabilities, so that the party of the second part shall be 
saved harmless therefrom; then, and in that case, these presents, 
and every thing and matter herein contained, shall cease, deter- 
mine, and be utterly void. And it is further covenanted and mv- 
tually agreed by, &c. that the said party of the first part, and his 
assigns, shall and may hold and retain in his possession and use, 
the goods, wares and merchandise; and also, the other personal 
property before described and mortgaged; and also, the above de- 
scribed mortgaged real estate, and to occupy the same, and to 
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hire the same, and receive the rents therefor; and also, to sell 
and dispose of the goods, wares, furniture and the other personal 
property as aforesaid, and from the nett proceeds thereof, to pay 
and satisfy the above indebtedness, and the said liabilities, ren- 
dering an account thereof to the said party of the second part, as 
often as he may be reasonably thereto requested. 

«And it is further agreed, by and between the said parties, that 
in case it shall so happen, the party of the first part, shall not pay 
or cause to be paid, his indebtedness to the said party of the se- 
cond part, as aforesaid, on or before the 1st December, 1841, and 
shall not pay or discharge all the liabilities aforesaid, so as to save 
him harmless, the said party of the second part, shall be, and here- 
by is authorised and empowered to dispose of the above real es- 
tate, either at private sale or at auction, as he may think best, for 
cash, and his conveyance therefor, shall be as binding as if made 
by the party of the first part, giving thirty days notice of such 
sale in some newspaper published in the city of Mobile.” 

Signed and sealed by John Ticknor, acknowledged on the 
26th June, 1840, before a notary public, and recorded in the 
county court clerk’s office. 

Ticknor, by his answer, admits the execution of the decd, and 
states the value of the property conveyed by the deed at $23,850, 
exclusive of bad and doubtful debts; that one of the lots convey- 
ed by the deed, was under mortgage to its value, and therefore, 
not brought into the account. That one of the lots estimated to be 
worth $20,060, was incumbered in various ways to the amount 
of $16,744 03, which amount has been discharged by the defend- 
ant Day. That on the 3ist December, 1839, he was indebted 
to Day in the sum of $10,673 60, for goods purchased and paid 
for by him for respondent, and in the further sum of $1,609, also, 
for goods purchased for him—In the further sum of $4,000, for 
money lent on the 14th Dec. 1838, for which he held his note— 
Also, in the sum of $3,000, for money lent on the 10th June, 1839, 
for which he held his note—In the further sum of $4,000 for mo- 
ney paid for him by Day to Pope & Powers, on the 27th March, 
1840, and that to secure these debts, the deed was made. 

He admits that he has retained possession of all the property 
(except the house sold under mortgage) since the date of the deed, 
that he has done business under his own name, and kept his 
books in his own name, under the direction of Day and the pro- 
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visions of the deed. He denies that he is in possession of any 
personal property upon which Day has not a bona fide claim, but 
that all the property in his possession belongs absolutely to Day. 
That Day has paid all the liabilities assumed by him before men- 
tioned—that he has not reduced his indebtedness to Day in any 
way, although he has paid to said Day from the proceeds of the 
store, the sum of $10,670, but the said Day has paid more than 
that amount in addition to the sums herein before mentioned, for 
goods, &c. That the houschold furniture is unsold, and is worth 
about $400; that the stock of groceries have been sold and re- 
placed constantly, by respondent, who carries on the business 
for Day, at his risk, and for his benefit; that the steam-boat was 
sold under a decree in admiralty, and did not bring the amount of 
the decrce; that the two slaves, the barouche and horse, were sold, 
and the money applied, by the direction of Day, in the purchase 
of goods for the store. He denies all fraud, and insists that the 
conveyance was made bona fide to secure Day. He admits his 
indebtedness to complainant and others, as stated in the bill. 

The answer of Day is in substance, the same as _ that of 
Ticknor. 

Upon the coming in of the answers, the complainant moved 
for the appointment of a receiver, and the defendants moved for a 
dissolution of the injunction. The chancellor considering the 
equity of the bill to be destroyed by the answers, dissolved the 
injunction, and overruled the motion for the appointment of a re- 
ceiver, from which order the chancellor allowed this appeal.— 
The appellant now assigns for error, the decree of the chancel- 
lor, dissolving the injunction, and refusing to appoint a receiver. 


Peck & Crarxe; for appellants. They insisted, Ist, that the 
mortgage, as to creditors, was fraudulent on its face; among other 
things, because it did not show the debt it was intended to secure, 
when contracted, when due, nor the amount, and if for no other 
reason, because other creditors have the right to pay the debt, it 
was made to secure and take the benefit of it, [Aik. Dig. 208, § 6,} 
which certainly embraces mortgages as well as deeds of trust.— 
They further insisted that this was in law a deed of trust, and 
not a mortgage. 

2. If not void on its face, as to creditors, certainly it contains 
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many badges of fraud, which so far from being explained, are 
confirmed by the answers. 

3. That a receiver should have been appointed. [2 Paige, 
342; 4 id. 576.] 

4. For the jurisdiction of the court in such a case as the pre- 
sent, see 20 Johns. 554, and the case there cited. 


ORMOND, J.—The counsel for the plaintiff in error, insists 
that the mortgage by which the property sought to be reached 
by this bill, is conveyed to the defendant Day, is fraudulent and 
void, as to creditors, upon its face. 

The conveyance bears date 28th April, 1840, by which, for the 
consideration as expressed in the deed Ticknor conveys to Day 
certain real and personal property, among the latter being a 
“stock of groceries, chandlery, goods, wares and merchandise,” 
upon condition that, whereas, the grantor was indebted to Day 
“in sundry large sums of money due on book account, and for 
goods, wares and merchandise sold, and sundry large amounts 
on bonds, bills and notes and other contracts,” and also for debts 
upon which Day was bound as his surety; but if the debts were 
discharged, and Day saved harmless from his suretyship, on or 
before the 1st December, 1841, then the deed to be void; other- 
wise, Day was empowered to enter and sell at public or private 
sale, on thirty days notice, the mortgaged property. The deed 
also contains a covenant, that the grantor shall retain in his pos- 
session, and use the goods, wares and merchandise, and the other 
property conveyed, and sell and dispose of the goods, wares, &c. 
and from the nett proceeds thereof, pay and satisfy the above in- 
debtedness, rendering an account thereof to Day. The deed was 
executed by Ticknor only. 

It is certainly a suspicious circumstance, that no schedule ac- 
companies the deed, from which the value of the property con- 
veyed, could be ascertained, or the amount of the debt it was 
made to secure, as was held by this court in the case of Cum- 
mings & Cooper v. McCullough, adm’rx, [5 Ala. 324.] It is not 
the usual and ordinary mode in which fair transactions are con- 
ducted, by which a debtor withdraws his property from the pay- 
ment of all his debts, and confines it to the payment of one or 
more; and although it would not of itself be evidence of fraud, 
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the omission would, unless explained, add weight to any other 
objection that might exist to the deed. 

The provision in the deed, that the grantor shall have the pos- 
session and the right to sell and dispose of the goods, wares and 
merchandise, and other personal property conveyed by the deed, 
raises a question of much graver import. 

In Ravisies v. Alston, trustee, [5 Ala. 297,] a deed of trust, 
conveyed among other things, corn, fodder and bacon, and gave 
to the trustee the power to manage the plantation during the cur- 
rent year, and devoted the proceeds thereof to the payment of the 
debts, tosecure which the deed was made. The court sustained 
the deed upon the ground that the perishable articles, corn, fod- 
der and bacon, which would be destroyed in the use, would be 
re-produced upon the plantation, and sold by the trustee at the 
end of the year. But the court added, “we do not doubt thata 
stipulation in a deed of trust, reserving property for the use of the 
grantor, which must be exhausted in such use, is fraudulent and 
void. This is the doctrine of the supreme court of Tennessee, as 
held in 3 Yerger, 502; 4 id. 541, 8 id. 419, and Richmond vy, 
Crudup, Mcig’s R. 581. 

So, in Cunningham v. Freeborn, [11 Wendell, 255,] an assign- 
ment by a debtor was supported, which permitted the trustee to 
sell the manufactured articles of a foundry establishment, and to 
work up the unmanufactured, and sell them for the benefit of the 
preferred creditors. on the ground that the property conveyed 
could not readily be converted into money, in any other way, 
without a great sacrifice. 

In De Forest v. Bacon, {2 Conn. 633,] the court sustained an 
assignment similar to the one just commented on, the jury hav- 
ing found the transaction to be bona fide, but asserted that such a 
provision from its tendency to delay and hinder creditors, was a 
badge of fraud. But in the two last cases, as well as in the case 
cited from 5 Ala. it must be “observed that the conveyance was 
to.a trustee, whilst here, the possession is retained by the grantor, 
with the right to wse and convert the personal property into mo- 
ney, subject only to an account with the mortgagee, as often as he 
may be reasonab/y requested. Whatever may have been the 
intention, the tendency of such a conveyance cannot be doubted, 
nor its hostility to the rule which"must govern in such cases, as 
laid down by this court in the case of Gazzam v. Poyntz, [4 Ala. 
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382; that “an assignment ies a rer can only be susta 
where the property conveyed by the deed is, by its terms, fairly 
and bona fide devoted to the payment of creditors, without stipty, 
lating for any benefit to the debtor, and where the equitable ‘in- . 
terests of the creditors are fixed and determined by the assign- ™ 
ment itself.” 

This point, however, does not appear. to have been raised in 
the court below, where the motion decided by the chancellor was 
made upon the bill and answer, and we will now proceed to cons 
sider the case in that aspect. 

When a decd, conveying property for the pa Ment of debts, 
stipulates for thre possession by the grantor for a ce 

» such possession being consistent with the terms of the | ee 
fraudulent, as against creditors; but if pgssession is retained after 
default, and when, by the terms of thedeed, the gight to it is * 
‘gone. it becomes a badge of fraud. This is the well established 
doetrine of this court. [See Magee v. Carpenter, 4 Ala. 469, and 
preceding and subsequent cases. ] Being a circumstance from W 
which fraud may be inferred, it is open to explanation+—how i is it 
explained in this. case? The right to possession under tthe deed, 
ceased “On the Ist December, 1 1841; the bill was filed on the 7th * 
February, 1843, at which time, and up to th coming in of the 
answers, Ticknor was in possession of all the property, déing bu- + #*, 
siness in his own name, selling theggoods and fnerchandise, and 
keeping his books in his own name. That the stock df goods’ 
have been replaced continually by him, under the dirétion of 
Day. Indeed, it does not appear that any change whatever has 
taken place:ittehis business, or the mode of carrying it on since the 
execution of the deed. Like other mercantile men, he sells his 
goods and re-invests the proceeds in other Boods, Which are a- 
gain sold oul} and again re-invested, and it seems that other 
sonal property, the ‘daw es, horses and carriage, hage been tua, 
and the proceeds carried into the stock in trade. 

In all this there is nothing which relieves the transactioniiffom 
the imputation of fraud. arising from the possession after default. 
It would certainly be a singular anomaly, if a debtor couldyb 
mortgage or other conveyance, place his property beyond the 
reach of his creditors, and still use it as a capital upon which to 
trade in his own name, and this not only durigg the existence of ™ 
the mortgage, but for a long period after, By default, he had 
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’ ased to be entitled to the possession. To this Day admits, in 
'. answer, he was privy and consenting, and if the arrange- 
«tment was not a contrivance to delay and hinder creditors of their 

# just demands, such is its inevitable tendency; and it is, therefore, 
as against creditors, in law, fraudulent and void. 

It is true, it is stated in the answers, that the goods are the pro- 
perty of Day, and that the store is carried on at his risk, and for 
his benefit. This is probably a mere conclusion of the defendants, 
from the facts admitted by them, but if considered as a substan- 
tive averment off fact, it is inconsistent with the mortgage, un- 
der which he claims, and the other admitted facts. By the mort- 
gat pstipulated, that Ticknor should be entitled to the use and 

on, and have the right to sell and dispose of the property, 

until default made in thepfayment of the mortgage debt, and until 

“he entered for the defaulf and sold the property according to the , 

provisions of the deed, he has no title to it. Nor is it pretended 

in the answers, that the stock of goods which has been from time 

to time replaced, was purchased by Day. and paid for with his 

own means—opn the contrary, it is admitted, «that the stock of 

# ® groceries, dc. have been sold and replaced, constantly, by this 

respondent, (Picknor,) who carries on the busipess for said Day, 

at his risk, and for fig benefit.” In addition, it is statedthat from 

y® the préteeds of the sales, more than $10,000 has been paid to 

Day, amd yet thé original ifidebtedness is not at all reduced; 

which could only happen by a re-investment of the amount so 
paid in other goods. Pa 

Some stress appears to have been laid upon the general denial 

in the answer, of the possession of any effects subjeetgo the plain- 

tiff’s demand, and upon the denial of fraud, but these are rather 

conclusions f the parties than facts, and at all events, are coun- 

tervailed by the admitted facts which stamp the transaction, as 

one made to hinder and delay creditors of their just demands, and 

therefore, fraudulent and void. 

It esults from the view here taken}that the decree of his hon- 

chancellor, dissolving the injunction, must be reversed.— 

fis, fasal to appoint a receiver, was probably the result of the 

decision he came to, upon the motion to dissolve, but whether 

such be the case or not, it cannot be reviewed in this court, being 

YY “amere interior order, not affecting, finally, the merits of the 
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ease, which could alone give this court jurisdiction. [Kennedy 
v. Kennedy, 3 Ala. Rep. 434.] 

But, as a refusal to dppoint a receiver, in a proper case, might 
operate great injustice, the party aggrieved could doubtless have 
redress by mandamus, or in some other mode, by application to 


this court. 
Let the cause be remanded for further proceedings. 





GARDNER & SAGER v. ALLEN’S EX’R. 


1. Where one purchases goods of a factor, under a belief authorised by the facts 
of the case, that the latter was the real owner, he may set-off a debt due him 
from the factor, to an action for the purchase money, brought cither by the fac. 


tor or his principal. 


Wair of error to the County Court of Mobile. 


This was an action of assumpsit, at the suit of the defendant in 
error against the plaintiffs. The declaration contains a number 
of counts, among which were several seeking to charge the de- 
fendants for the proceeds of sixty-nine bales of cotton, which 
they had shipped to, and caused to be sold in Liverpool for the 
plaintiffs’ account and benefit ; in addition to which, the common 
counts are added. The cause was tried on the pleas of non as- 
sumpsit, payment and set off. A verdict was returned for the 
plaintiffs for five hundred and ninety-eight 20-100 dollars, da- 
mages, and a judgment was rendered accordingly. 

On the trial, the defendants excepted to the ruling of thejudge 
in his charge tothe jury. It was proved that the plaintiff shipped 
to Messrs. Labuzan & Pollard, at Mobile, sixty-nine bales of 
cotton. The latter placed the cotton in the hands of the defend- 
ants to be shipped to Liverpool, and received an advance there- 
on. The shipment was made accordingly, and the cotton sold 
in Liverpool, yielding a sum sufficient to reimburse the defend- 





ALABAMA. 


Gardner & Sager v. Allen’s ex’r. 








ants their advance, “ait upwards of five teandvied adteiad in ad- 
dition. For this excess, still remaining in their hands, this action 
was brought. ‘Messrs. Labuzan & Pollard were commision 
merchants, and received the plaintiff’s cotton for sale or ship- 
ment. The defendants proposed to show that they were igno- 
rant of the plaintiff’s right to the cotton in question; that they 
received it from Messrs. Labuzan & Pollard without the know- 
ledge that it was not their property ; and that the latter were 
indebted to them in the sum of five hundred dollars, or there- 
abouts. In consequence of this indebtedness, they resisted a re- 
covery by the plaintiff. The court, on motion of the plaintiff's 
counsel, rejected the evidence offered by the defendants, on the 
ground that it was inadmissible. 


Ginpons, for the plaintiffs in error. ‘The evidence offered by 
the defendants below, was certainly admissible. If a factor deal 
with the goods. intrusted to him by his principal, as if they were 
his own, all persons to whom he thus disposes of them, may set- 
off, or retain to the amount of the factor’s indebtedness, when an 
action is brought for the price, either by the factor, or his princi- 
pal. He cited 7 T. Rep. 360; 1 Campb. Rep. 444 ; 2 id. 343; 
4B. &C. Rep. 408; 5B. & Adol. Rep. 97; Paley on Agency, 
326 to 335; How. Rep. U. S. 234; 1Stewt. & P. Rep. 19; 10 
Wend. Rep. 492; 7 Mass. Rep. 324; 13 Johns. Rep. 9-to 22; 
9 Cow. Rep. 296. 


Lesesne, for the defendant. A set-off cannot be made in this 
action, of a debt due the defendants below by Labuzan & Pol- 
lard. ‘The statute applies only where the plaintiff is indebted to 
the defendant. [Clay’s Dig. 283; 1 Johns. Cases, 169; 12 
Johns. Rep. 276; 1 Bay’s Rep. 299; 4Cow. Rep. 496; 5 id. 
231 ; 6 id. 261, 693 ; 9 id- 295; 8 Mass. Rep. 418.] 

But the question is not as to the construction of the statute of 
» sets-off, but it is, whether the defendants had a lien upon the cot- 
ton, or for a general balance due them by Labuzan & Pollard, 
arising out of their dealings as factors. A debt created apart 
from such business, would not attach as a lien. [Paley on Agen- 
cy; 135-6-7 ; Story on Agency, 387 ; 3 Esp. Rep. 268.] 

The case cited by the defendants in error from 10 Wend. Rep., 
so far as relied on here, is 2 mere dictum of the court, and in con- 
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flict with previous decisions in N ew-York. The case in 9 Cow. 
Rep. recognizes the correctness of the case cited from 5 Cow., 
and merely extends the right of set-off against the cestui que 


trust. 


COLLIER, C. J.—It has been often stated, as an acknow- 
ledged principle, if a factor sells goods in his own name, the pur- 
chaser, without a knowledge of any other person being a party 
to the contract, in the absence of collusion, is entitled to regard the 
debt as due to the factor, so as in an action brought by the prin- 
cipal, to set-off a debt due from the factor to himself. [Paley’s 
Agency, 326 to 335.] Mr. Justice Story, in his treatise on 
the Law of Agency, says, if the agent is the only known or sup- 
posed principal, the person dealing with him will be entitled to 
the same rights of set-off as if the agent were the true and only 
principal. [p. 432.] And in such case, the set-off is equally 
good, whether a suit be brought in the name of the principal, or 
of the factor or agent, for the price of the goods. [Id. 452; see, 
also, id. 417-8-9, and cases there cited.] In Mitchell v. Bristol 
& Powell, [10 Wend. Rep. 492,] the law is laid down in equiva- 
lent terms, and the court, after citing several English decisions, 
say, in these cases it is held, that it makes no diflerence whether 
the sale by the agent is under a del credere commission or not ; 
the reason of the law is the same in both cases. But it is need- 
less to elaborate the point at greater length. The authorities 
cited very fully show that it is quite immaterial whether the prin- 
cipal or his agent is the plaintiff. If the latter sue, the defendant 
may avail himself of any set-off, which he has against the former; 
or, ifthe former be the actor in the suit, the purchaser may set-off 
a claim which he has against the latter, if he purchased under a 
just belief authorized by the facts of the case, that the agent was 
the real owner of the goods. [Story’s Agency, 417-8.] And 
this seems to be the current of decision, both in England and the 
United States, without regard to the extended or restricted terms , 
of the statutes of set-off. [Caines v. Brisban, 13 Johns. Rep. 9.] 
This being the law, it is clear, that the court should have permit- 
ted the defendants to show that they shipped the cotton on ac- 
count of Messrs. Labuzan & Pollard, under such circumstances 
as might well induce them to believe that it was their property. 
The sufficiency of this evidence was a question of fact to be con- 





ALABAMA. 


Glidden y. Andrews. 


—_ EASRNERARURENENAD, —— -~ <= — ee 


sidered by the jury, under the direction of the court ; but, being 
admissible, its rejection is an error, for which the judgment is re- 
versed, and the cause remanded. 





GLIDDEN v. ANDREWS. 


1. The object of the rale stated in Clay’s Dig. 615 § 26, is to do away the neces- 
sity for filing a supplemental bill, when a necessary party is omitted in an ori. 
ginal bill for the foreclosure and sale of a mortgaged estate ; and it allows the 
introduction of a new party after the decree and sale. 

2. The proper course of practice, undcr this ru!e, is to file the petition, upon 
which an order goes, that the person named be made a party to the original 
bill, and process is awarded to bring him before the court, A re-sale of the 
mortgaged premises is not necessiry, unless the new defendant insists on one 


by his answer. 
3. When, under this rule, process has issued requiring the new party to answer 
_ the petition, and no process being issued on the bill against him, no decree can 
be rendered, as prccess upon the petition is a useless act, and will not warrant 


a decree. 


Apreat from a decree of the Court of Chancery for the Ist 
District, Southern Division. 


Andrews filed a petition, in which he set out that he was the 
purchaser of certain premises sold on the Ist day of June, 1843, 
under a decree of foreclosure made in a suit in equity, wherein 
he and two others, as partners under the firm of Andrews & 
Brothers, were complainants; and Basil Meslier, the mortgagor, 
Jonathan S. Beers, Adolph Batre, the New Orleans and Carrol- 
ton Railroad Company, and several others named therein, were 
defendants. That he is informed, Gliddon claims to have a lien 
upon a portion of the premises sold by the master under the de- 
cree aforesaid, which lien is subsequent to the foreclosed mort- 
gage, under which the petitioner purchased. 

The prayer is, that Glidden may appear and show cause why 
the sale should not be confirmed, and the petitioner be let into 
possession of the premises. ° 
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Glidden appears and answers the petition, asserting that hé 
claims the premises set out in his answer, under a sale and con- 
veyance from Adolph Batre on the 31st March, 1840; and that 
he has ever since been in possession of the land described, claim- 
ing it in fee simple under the title of Batre and other titles which 
he holds. That he was nota party to the mortgage bill, and ig 
in no manner bound by the decree. Thatif he had been a de- 
fendant thereto, he would have asserted a defence which, he is 
advised, would have prevented asdecree against him. 

He prays that Andrews may produce the deed made to him 
by the master, whereby, it will be seen, that the former is not 
entitled to maintain his petition against him, and concludes with 
a general demurrer to the petition. 

“The chancellor considered the answer as evasive and insuffi- 
cient, and rendered a decree foreclosing Glidden and confirming 
the sale; also, that Andrews should be let into possession of the 
premises purchased. 

This decree is now assigned as error. 


Srewakt, for the plaintiff in error. insisted that no proceedings 
could be based on this petition. ‘The party had a right to be 
heard on the original bill, and to be made a party to that; and even 
then it is doubtful if any effect can be given to the rule. 

\ 

P. Puriurres, contra. 


GOLDTHW AITE, J.—One of our rules for the regulation of 
chancery practice, directs that, «if it shall be discovered that 
there are subsequent incumbrancers, or parties in interest, not 
made parties to the cause, at any time before the confirmation of 
the sale in any mortgage suit, the complainant, or purchaser, 
shall have liberty to bring them before the court at that stage of 
the proceedings; and if they make no opposition by answer, their 
interest may be foreclosed without a re-sale of the property.” 
[Clay’s Digest, 615, § 26.] 

By the usual course of chancery practice, when a necessary 
party defendant is omitted in the original bill, and the omission is 
not discovered until the suit has progressed so far, either before 
or after the decree, that an amendment cannot be allowed, it then 
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becomes necessary to cure the defect by a supplemental bill, 
[Mitford 33, 59; Goodwin v. Goodwin, 3 Atk. 370.] 

The object of our rule is, to do away this necessity; and it, in 
effect, allows the amendment of a mortgage bill after the decree 
in such cases where the introduction of a new party will not af- 
fect the rights of those already before the court. Although the 
rule permits the new proceeding to be had at the instance of a 
purchaser as well as by the complainant, this does not introduce 
a new party complamant to therecord. The suit progresses in 
the name of the original parties, with the addition of the new de- 
fendant 

2. The proper course of proceeding is, for the complainant or 
purchaser to file a petition to the chancellor, setting forth the 
omission of the party decmed a necessary one to enable full effect 
to be given to the decree, and that such party claims some inte- 
rest in the mortgaged premises which is subject to the mortgage. 
On this petition, an order goes, of course, that the party named 
be made a defendant to the original bill, and process is awarded to 
bring him before the court. Upon this process, the same _pro- 
ceedings may be had as upon swbpoena or publication; and the 
suit having been already heard as to the other defendants, it is 
only necessary to hear it as to the new party, unless the interests 
of those already before the court will be affected by the decree. 
[Mitford 70; Jonés v. Jones, 3 Atk. 217.) It will be seen by the 
concluding sentence of the rule, that no re-sale is necessary unless 
thenew defendant insists on one by the answer. 

3/ The proceedings here do not conform to the view we have 
just taken of the rule, inasmuch as the process requires Glidden to 
appear and answer the petition, when he should have been served 
with a subpoena to answer the original bill. 

No process having issued against Glidden on his thus being 
made a party to the original bill, no decree pro confesso, or other- 
wise, could properly be rendered against him. The process up- 
on the petition was, as we have shown, a useless act upon which 
no ulterior proceedings could be based. 

The decree must be reversed, and the cause remanded for fur- 
ther proceedings. 
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CASKEY, Suenrrr, «c., v. Tune STATE. 


1, In a proceeding before the judge of the county court, by a surety of a sheriff, to 
compel him to execute a ‘‘ new bond,” every fact must appear upon the record 
which is necessary to give the court jurisdiction. 

2. It is therefore necessary that the name of the surety, requiring another bond to 
be executed, should be stated in the citation—that a particular day should be 
set for the execution ofsuch ‘new bond”—and that the judgment of the coun. 
ty court, vacating the office of the sheriff, should state that the sheriff neglect- 
edor refused to give such new bond with good and sufficient surety. 


Error to the County Court of Randolph. 


This was a proceeding before the judge of the county court of 
Randolph, against the sheriff of the county, at the*instance of one 
of his sureties. On the 6th of June, 1843, a citation issued to 
him by order of the judge, as follows: 

« The State of Alabama, Randolph county.—To Robert Cas- 
key, sheriff of Randolph county: You are hereby notified to be 
and appear before John D. Brown, Judge of the county court 
aforesaid, to give bond and security, as required by law, for the 
faithful performance of the duties of said office of sheriff, within 
fifteen days from the date of this notice, or the office will be de- 
clared vacant. One of the securities on your present bond, hav- 
ing filed, a written notice that he will no longer consent to be 
security on said bond. Given under my hand this 6th day of 
June, 1843.” 

This notice was served on the sheriff the same day. 

On the 21st June, 1843, the following judgment was rendered : 

“ Robert Caskey having been surrendered by his securities on 
his official bond on the 6th instant, and notice having on that 
day issued to said Caskey, requiring him to come before me 
within fifteen days from the date thereof, and g:ve bond, or the of- 
fice would be declared vacated; and the said Caskey having failed 
to present such a bond as the judge of the county court believed 
would sustain the interest of the county, and a faithful discharge 
ofthe duties of the office—and the fifteen days, within which the 
said Caskey was notified to appear and give bond, having ex- 

25 
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pired—the judge of the county court, aforesaid, hereby declares, 
as the law directs, the office of sheriff in Randolph county be va- 
cated, and that the same will so remain, until filled by Ex@cutive 
appointment. or election. It is further ordered, that the said Ro- 
bert Caskey have due notice of the same; which notice the 
clerk will issue forthwith.” 

* From this judgment, this writ is prosecuted ; and the assign- 
ments of error bring to view the regularity of the proceeding. 


Ww. B. Martry, for plaintffin error. 
Rice, contra, 


ORMOND, J.—The statute, under which this proceeding was 
had, will be found in Clay’s Dig. 534. 

«§13. It shall be the duty of the judge of the county court, 
whenever application shall be made tu him by the security or se- 
curities, or eithtr of them, of any clerk or sheriff, or other officer, 
of any county in the State, to issue a citation to the said clerk, 
sheriff or other officer, to appear before him on some day therein 
named, not less than ten nor more than fifteen days, then and 
there to enter into a new bond, with good and sufficient securi- 
ties, for the faithful execution of the duties of his office.” 

«§ 15. If any clerk, sheriff or other officer, being duly served 
with a citation as aforesaid, shall fail or refuse to give the bond 
required as aforesaid, it shall be the duty of the judge of the coun- 
ty court to decree the office of the said clerk, sheriff or other offi- 
cer to be vacated ; and shall cause an entry thereof to be made 
on the minutes of the county court; and such vacancies shall be 
filled as now prescribed by law.” 

By this law, a summary jurisdiction is conferred on the county 
court, to be exercised in a mode particularly pointed out in the 
statute; and, according to all our decisions on this class of cases, 
from the earliest period of our judicial history, every fact neces- 
sary to give the court jurisdiction, and to authorize its judgment, 
must appear upon the record. 

The judge cannot institute this ‘proceeding of his own mere 
motion, but it must be at the instance of a surety of the sheriff, 
making application to him for that purpose. The record must 
not only show this, but we think it must also appear who the 
surety or sureties, who wish to be discharged from further liabili- 
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ty on the bond, are; and of this the sheriff should have notice, 
that he may prepare to give additional surety. In this particular, 
this record is defective, as it does not appear who the surety is 
who made the complaint. 

The proceeding is also fatally defective, because no day was 
set for receiving the new bond from the sheriff, the citation re- 
quiring him to appear within fifteen days from the date of the ci- 
tation. In a proceeding so summary, and so penal in its conse- 
quences as this, it would be manifestly unjust that the court should 
have power to vacate the office, unless the sheriff had notice of 
the time when the court would adjudicate the matter, and such 
is the express requisition of the statute. 

The judgment of the court, vacatiug the office, is also erro- 
neous. It recites that the sheriff «failed to present such a bond 
as the judge of the county court believed would ‘sustain the inte- 
rest of the county, and a faithful discharge of the duties of the of- 
fice.” The only requisition the judge of the county court could 
rightfully make of the sheriff, was, that he should « enter into a 
new bond, with good and sufficient securities, for the faithful exe- 
eution of the duties of his office.” Whether the omission to pre- 
sent such a bond as, in the opinion of the judge, would sustain the 
interests of the county, was intended to mean that the sheriff 
failed or refused to execute a “ new bond, with.good and sufficient 
surety,” we are unable to say. The reasomassigned for the judg- 
ment, is the opinion of the judge, which seems to have been 
formed on facts in evidence before him, but which are not dis- 
closed. But the record, in such cases as these, must state facts, 
and not conclusions or deductions from facts which do not ap- 
pear; otherwise, it would be impossible that the judgment of the 
inferior court could be reviewed in an appellate court. 

The result of this examination is, that the judgment of the coun- 
ty court vacating the office of sheriff of Randolph county, must 
be reversed. 
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MAGEE v. CHILDERS. 


1. The act of 1833, which requires the officer taking a bond on the levy of an at. 
tachment, in the event of its condition being forfeited, to indorse the fact on 
the bond, is not so imperative in its requirements, as to subject the officer to a 
jadgment on motion, unless he was informed that a bond was taken and lodg. 
ed in the clerk’s office ; and even after such information given, he will be allow. 
eda reasonable time to make the indorsement. 


Warr of crror to the Circuit Court of Mobile. 


From the record in th's case, it appears that the defendant in 
error,on the 14th September, 1836, caused an attachment to be 
issucd against the estate of Nelson Phillips, returnable to the cir- 
cuit court of Mobile, for the recovery of a promissory note for 
“one hundred and forty-one 25-100 dollars, due sixty days after 
the 16th August, 1836.” This attachment was placed in the 
hands of T. L. Toulmin, then sheriff of Mobile county, on the 
day on which it issued, who, on the same day, levied it on ane- 
gro woman named Anna. On the same day, the defendant in 
attachment executed a bond, with Archibald Campbell as his 
surety ; conditioned, that if he was cast in the action, that he 
should return the specific property, so attached, to the proper of- 
ficer, or pay and satisfy the judgment that should be rendered 
against him. Afterwards a judgment was rendered against 
Phillips for one hundred and forty-two 19-100 dollars, besides 
costs of suit: On the 10th January, 1837, a fieri facias was is- 
sued on this judgment, and placed in the hands of the plaintiff in 
error, who was then sheriff of Mobile, which he returned, «no 
property found.” 

At the term of the circuit court holden in the spring of the year 
1843, the plaintiff in the judgment moved for a judgment against 
Magee, as sheriff, for the failure by him to endorse on the replevy 
bond executed by Phillips and his surety, that the same was for- 
feited—having first given five days’ notice of the time when the 
mot:on would be made. From a bill of exceptions, sealed at the 
hearing of the motion, it appears that the bond, when taken, was, 
with the attachment, returned to the clerk’s office, where it re- 
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mained until about the 14th June, 1837, when it was placed in 
Magee’s hands, who endorsed it as follows : 

« By the request of Robert G. Gordon, I demanded the negro 
named in the within bond of Archibald Campbell, the security 
to this bond—and the said negro was not givenup. June 14th, 
1837. Wm. Macer, Sh’ff M. C.” 

That it was not shown or handed to Magee upon the determi- 
nation of the suit, or when the execution was issued. It was 
further proved, that it had been the invariable practice in pro- 
ceedings of the kind, for the clerk, or plaintiff's counsel, to hand 
the sheriff the bond when the execution issued, and for the sheriff 
thereupon to make a demand, and enter a forfeiture of the same, 
if the property was not delivered according to the condition. 
Notwithstanding these facts were shown to the court, a judg- 
ment was rendered against the sheriff, pursuant to the motion. 


Lesesye, forthe plaintiff in error. 


COLLIER, C. J.—The act of 1812, in connection with that 
of 1829, enacts, that, on the forfeiture of any bond given to a she- 
riff or coroner for the fortiicoming of property levied on by him 
in virtue of an execution, it shall be his duty to return the bond 
and execution within ten days thereafter, to the clerk of the court 
from which it issued, with the necessary endorsement thereon of 
forfeiture. And if he shall fail to comply with the provisions of 
the act in this respect, he shall, upon five days’ notice, be liable 
to the motion of the plaintiff in execution, to be made before the 
court from which the execution issued; and, upon the default of 
the sheriff or coroner being shown, the court shall enter judg- 
ment against him, and such of his sureties as shall have had the 
notice prescribed, for the sum due on the execution, with ten per 
cent. damages, and all costs. [Clay’s Dig. 215, sec. 73.] By 
the statute of 1828, it is provided, where a claim is interposed to 
property levied on by execution, and a trial had, it shall be the 
duty of the jury, in all cases, when they find the property subject 
to the execution, to find the value of each article separately ; and 
if the claimant shall fail to deliver the same, or any part thereof, 
when required by the sheriff, it shall be the duty of the sheriff, to 
go to the clerk and endorse such failure on the bond which he 
has returned, with a copy of the execution. Whereupon, the 
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bond shall have the force and effect of a judgment, and execution 
shall issue ugainst the elaimant and his sureties, for the value of 
the property not delivered, with interest from the date of the ver. 
dict. [Clay’s Dig. 213, § 64.] The attachment law of 1833 di- 
rects, that all replevin bonds, or bonds for the trial of the right of 
property, taken on the levy of an attachment, shall be ledged 
with the clerk of the court to which the process is returnable ; 
and should there be any forfeiture of the condition of such bond, 
the officer taking the same shall forthwith enter thereon the ne- 
cessary endorsement of forfeiture; and the clerk shall imme- 
diately issue execution on the same against all the obligors there- 
in: which duties of clerks and other officers shall be performed 
under all the penalties and responsibilities prescribed in cases of 
the forfeiture of forthcoming bonds, and bonds for the trial of the 
right of property in other cases: Provided, That, for satisfactory 
cause shown, any of the judges may supersede such execution, 
either wholly or in part, &c. [Clay’s Dig: 57, sec. 11.] 

In respect to a forthcoming bond, it is retained by the officer 
levying the execution, and the appropriate return thereon, if its 
condition has not been complied with, is, that it is forfeited. If 
property, to which a claim has been asserted, has been adjudged 
liable to the satisfaction of the plaintiff’s execution, a mandate is- 
sues for the sale thereof. In order to perform this duty, the she- 
riff must demand it of the claimant, and if it is not delivered, the 
appropriate return is made by an endorsement of the fact on the 
bond, viz: that its condition has been forfeited. But, in the pre- 
sent case, an execution issued to the sheriff requiring him to 
make the amount of the judgment, without informing him whe- 
ther the suit had been commenced by attachment, or that a reple- 
vy bond had been executed; and so far as the execution was 
concerned, his duty was to make the money thereon, if possible, 
or return that the defendant had no property within his county 
from which the money could be made. In the two former cases, 
the sheriff is informed that there is a bond, and the law points out 
his duty in regard to it; in the latter, he has no such information, 
unless it is communicated to him otherwise than by the execution. 
Even if the office of sheriff should continue to be filled until after 
the execution was issued, by the same individual who took the 
bond, it is not probable that, ina county where many suits were 
brought, he would remember the fact of its execution ; much less 





JANUARY TERM, 1844. 199 











“Magee v. Childers. 


probable is it, that one who succeeded him in the sheriffalty should 
possess such knowledge. True, it is competent for the Legig- 
lature to charge a sheriff with such knowledge, and to inflict a 
penalty as the consequence of ignorance ; but to induce a court 
so to interpret its meaning, the legislative will must be expressed 
in terms so explicit and imperative, as to exclude construction. 
This, we believe, has not been done by the act of 1833. That 
statute requires the officer taking the bond to lodge the same 
with the clerk of the court to which the attachment is returnable. 
It then provides, that if the condition is forfeited, the sheriff, or 
other executive officer shall endorse the forfeiture thereon ; but it 
does not prescribe at what precise time the forfeiture takes place, 
whether any, or what act is necessary in order to such a result. 
There is much, then, left to construction. 

We will not undertake to say that the defendant in attachment 
and surety are not bound to take notice of the determination of 
that suit, and if the former be cast therein, to return the specific 
property without any demand thereof, and upon such default a 
forfeiture might not be endorsed ; although no express notice has 
been given, or demand actually made. This question need not 
be considered. But we think that the statute is not so inflexible 
as to require the sheriff, mero motu, to go the clerk’s office, obtain 
the bond and endorse it forfeited. If such were the proper con- 
struction of the act, as a prudential step, the sheriff should inquire 
in respect to every execution returnéd “no property found,” if 
the defendant’s property had been attached, and a replevy bond 
given. To answer this inquiry, the clerk would find it necessary 
to examine the papers in each of such cases. The inconvenience 
of such a practice, if there were no agher objection, should in- 
cline us very strongly against a construction which superinduced 
such a consequence. Besides, would a‘mistake of the clerk, in 
giving the information, relieve the sheriff from liability ? 

This view has led us to the conclusion, that the sheriff is not 
bound to make the endorsement which the statute contemplates, 
until he is informed, in order that he may do so, that a bond was 
taken and lodged in the clerk’s office. Even then, he must have 
reasonable time to perform this duty, and cannot be required to 
suspend all other business until it is done. What we have said is 
decisive of the case ; and, without considering the other questions 
raised upon the record, we have only to add, that the judgment 
of the circuit court is reversed, and the cause remanded. 
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NABORS v. THE STATE. 


1. A finding by the jury that the prisoner is guilty on the first charge, when the 
indictment contains more than one count, will be considered as affirming that 
he is guilty, as charged in the first count of the indictment, and not guilty as 
charged in the other counts. 

2. One may be convicted and sentenced on an indictment for stealing a slave, 
as a case of grand larceny, where its value exceeds twenty dollars, and the of. 
fence is not attended with the circumstances of aggravation, specified in the 
18th section of the 4th chapter of the penal code, before it was repealed and re 
enacted in other terms. 

3. When the term of a circuit court is limited to one weck, it expires on Saturday 
night at 12 o’clock, as no judicial action can be had on Sunday, and a verdict 
rendered after that hour, is irregular, and and will not sustain a conviction. 


Wair of Error tothe Circuit Court of Pike county. 


Nabors was indicted at spring term, 1843, of the circuit court 
of Pike county, for slave stealing. The indictment contains se- 
veral counts, and the first charges, that he, on the 1st day of Sep- 
tember, 1842, in Pike county, a negro boy slave, named Nathan, 
of the value of three hundred doliars, of the goods and chattels of 
one Henry M. Herrin, then and there being found, feloniously 
did steal, take and carry away, against the peace and dignity of 
the State of Alabama. 

The jury returned a verdict “of guilty on the first charge,” and 
the court thereupon, sentenced him to seven years imprisonment 
in the penitentiary. . 

A bill of exceptions was taken at the trial, from which it ap- 
pears, that the hour of 12 o’clock, on Saturday night, had arrived, 
and the jury being then out on said cause, and‘ not having agreed 
on their verdict, as to the guilt or innocence of the defendant, he, 
by his counsel, moved the court to have the case arrested from 
the jury, on the ground that the christian sabbath had arrived, 
and the six days allowed by the statute for holding the court, had 
elapsed, and therefore, that any action by the court or jury, would 
be extra judicial, and of no effect. This motion was overruled, 
and the jury was allowed to retain the case until the hour of two 
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o'clock, A. M., on said Sabbath morning, when they returned 
with a verdict of guilty=—to all which, the prisoner excepted, * 





Hanais, for the prisorier, made the following points: . 

1. That the verdict was uncertain and insufficient. 

2. That the offence charged in the first count of the indictment, 
is not good, under the statute, in force when the act was commit- 
ted—[Meek’s Sup. 220, § 18,] nor is slave stealing an offence at 
common law. 

3. The act under which the indictment is framed, was repeal- 
ed pending the prosecution. [Act of 11th February, 1843.] 

4, The conviction is void, as having taken place on a Sunday, 
and after the term of the court had legally expired. [Ned v. 
The State, 7 Porter, 213; Love v. The State, 4 Ala. Rep. N.S. 
173; The State v. McLemore, 2 Hill’s 8. C. 680; 6 American 
Com. Law Cases, 260, note.] 


S. F. Rice, for the Attorney General, insisted, that as the in- 
dictment was good for an offence at common law, the prisoner, 
under the 26th section of the 8th chapter of the Penal Code,[Clay’s 
Dig. 442, § 26,] ought to receive the statute sentence. 

2. The act substituted in the place of that repealed, provides 
no new or additional punishment, therefore, the prisoner can be 
sentenced under the act in force when the offence was commit- 
ted. [People v. Reader, 12 Wend. 425; People v. Phelps, 5 
Wend. 10.) 

3. Although the court might properly have discharged the ju- 
ry under the circumstances, yet it was not bound to do so, nor is 
the verdict void for having been returned on Sunday morning. 


GOLDTHWAITE, J.—1. The first point presented here, is 
not materially different from one decided by us at a previous day 
in this term, in the case of Nancy v. The State. There, the find- 
ing of the jury extended only to a part of the charge contained 
in the sole count of the indictment, yet we considered the finding 
as good for so much of the offence as it stated, and that it was 
equivalent to an acquittal of the residue of the charge. Here, the 
verdict clearly refers to the first count of the indictment, and 
may properly be considered as an affirmation of the prisoner’s « 

26 
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guilt, in manner and hen as denies charged, and that he is not 
guilty of the charges contained in the other counts. 

2. ‘The next inquiry is, whether the prisoner can lawfully be 
sentenced to receive any punishment upon this verdict, and if 
any, what that punishment ought to have been. 

It is said, that slave stealing, was provided to be punished by 
a particular statute in force when this felony was committed, but 
that it was afterterwards repealed. We shall not consider the 
effect of the repeal of the statute, because whatever that may be 
upon the prisoner’s case, it is certain, the count under which he 
has been convicted, is not framed with reference to that enact- 
ment, which was in these terms: Every person who shall in- 
veigle, steal, carry or entice away any slave, without the consent 
of such slave, or shall hire, aid or counsel any person to inveigle, 
steal, carry or entice away, as aforesaid, any such slave, with a 
view to convert such slave to his own use, or to the use of any 
other person, or to enable such slave to reach some other State 
or country, where such slave may enjoy freedom, such person on 
conviction shall be punished by confinement in the penitentiary, 
not less than ten years. [Mecek’s Sup. 220, § 18.] 

Now it will be evident, on looking at this enactment, that it on- 
ly covers the case of stealing a slave without his consent, and 
with the particular views, or one of them, indicated by the terms 
used. It may be asked how was the stealing of a slave with his 
consent, punished? It is ineflect urged, that it was not punisha- 
ble by law, as there is no statute expressly, and in terms, cover- 
ing such a larceny; and it is said that slave stealing was not an 
* offence known to the common law. 

Waiving the consideration of the argument in that aspect, it is 
a sufficient answer that slaves have always, in this State, been 
considered as property, and are within the general terms, goods 
or chattels. When, therefore, the 57th section of the 4th chap- 
ter of the Penal Code, provides that the larceny of money, goods 
or chattels, &c. &c. when the value of the property stolen ex- 
ceeds 20 dollars, shall be punished by imprisonment, for not less 
than two, nor more than five years, in the penitentiary, there is 
no doubt with us, that it includes all cases of slave stealing not 
included in the statute. We have already shown that the offence 
with which the prisoner is charged and convicted, is not within 
the statute then in force, and therefore, it is entirely immaterial, to 
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consider what is the effect of its repeal and re-enactment in the 
form we now find it. But, being convicted of grand larceny 
under the terms of the section before referred to, he was liable 
under this conviction, if it can be sustained at all, to be sentenced 
for a term not less than two nor more than five years. 

3. The remaining question is one of considerable importance 
in its connexion with public morals, but more so with reference to 
the administration of criminal justice. The position assumed by 
the prisoner’s counsel, is, that the circuit court should have dis- 
charged the jury from the further consideration of this case upon 
the coming of the hour of 12 o’clock on Saturday night, as the 
Sabbath then commenced, and the term expired by its legal limi- 
tation. 

The act directing that the circuit court of Pike county shall 
be held one week, as distinguished from six judicial days, does 
not, as we think, authorise the conclusion that any’ change was 
intended to be made in the law, with respect to the Sabbath.— 
This day, from a very remote period, has, by the common law, 
been regarded as dics non juridicus, and we have been able to 
find no precedent where a judicial act has been sustained, if done 
on that day. On the contrary, there are many cases reported, 
where the judgment of inferior courts have been reversed, because 
then given. [7 Comyn’s Digest, 399; 'Temps. B.3.] In the case 
of Swann v. Broome, [8 Burr, 1595,] the subject was fully ex- 
amined, and the conclusion was, that no judicial act whatever, 
could be performed on that day. Our difficulty has not been, 
that Sunday is not dies non juridicus, but whether this convic- 
tion ought not to be sustained from the ncessity of the case, but, 
perhaps, this is more imaginary than real, as the same difficulty 
may frequently occur whenever a term is limited. It is impossible 
to foresee that a jury may always agree upon a verdict before 
the term expires; and therefore, the difficulty would not be avoid- 
ed if Sunday was stricken from the calendar. It is abundantly 
clear by thé common law, that a jury was not necessarily dis- 
charged because of the intervention of a Sunday; and this is 
shown by many of the elder cases referred to by us, in the case 
of Ned v. The State, [7 Porter, 187,] which show that juries 
were carried by the judges, from court to court, in the same cir- 
cuit. But when the court is limited to one week, as no judicial 
act can be performed on Sunday, the term necessarily expires at 
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the hour of 12 on Saturday night; and, in this case, when that 
hourarrived, nothing remained of the powers of the court, but those 
necessary to declare that its functions had ceased, and to re- 
mand the prisoner. It has been a serious question with us, how 
the precise time is to be ascertained, but there can be no other 
mode than to rest this matter with the presiding judge, whose 
opinion rhust of necessity be final and conclusive. 

This conclusion renders it necessary that the judgment of the 
circuit court should be reversed entirely, and remanded for a trial 
de novo, upon all the counts of the indictment, and we may re- 
mark further, that if the verdict had been allowed to stand, no 
judgment could have been rendered on it, except for the punish- 
mentof grand larceny, and thisis because the additional punishment 
provided by the 18th section of the 4th chapter of the Penal 
Code, creates a distinct offence, and therefore, is not governed by 
the 26th section of the 5th chapter, 

Reversed and remanded. 

















ROBINSON v. GARTH. 


1. Sales of land by sheriffs, under execution, are within the statute of frauds. 

2. The sheriff is the agent of the purchaser, and may sign his name to a memo. 
randum of the particulars of the sale, so as to satisfy the requisition of the statute 
of frauds—and a statement in writing, made by the sheriff at the time of the 
sale, describing the land sold by its designation at the land office--the price at 
which it sold—and the name of the purchaser, isa sufficient et or 
note in writing, within the statute of frauds. 

3. If the purchaser refuse to comply with the terms of the sale, the sheriff may 
re-sell the land, and bring an action in his own name against the original pur- 
chaser, if the land sell for Jess than was bid for at the first sale, for the breach 
of his contract..-and will be liable for the amount so recovered in his official ca 
pacity, to those entitled to the proceeds. 

4. Inan action brought by the sheriff, after a re-sale, the memorandum of the ori 
ginal sale made by himself, will not be competent evidence to establish the 
fact that such sale was made, 


Error to the Circuit Court of Morgan. 
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The action was brought by the pleintift in error, as sheriff of 
Madison, to recover from the defendant in error the difference be- 
tween the sum bid by him for several tracts of land, sold under 
execution, and the price for which they were subsequently sold 
on his refusing to complete the purchase. 

Upon the trial, the plaintiff proved that, as sheriff of Madison 
county, he exposed to sale six parcels of land, as the property of 
John Blevins, under and by virtue of executions against him, hav- 
ing duly advertised the sale. That at the sale, the defendant bid 
the sums mentioned in the declaration, which was the last and 
highest bid ; and that the land was knocked down to him, and that 
as each tract was knocked down, he made an entry of the same. 

The plaintiff then offered in evidence a small memorandum 
book, containing an entry in the words and figures following : 

« Sales of John Blevins’ land, sold at sheriff’s sale on Monday 
the Ist day of August, 1842; to whom sold; and at what price 
land sold. 

The southwest 1-4 of section 390, iaoney 4, range 2, east— 
Jesse W. Garth—$510. 

Southeast 1-4 of section 24, township 4, range 1, east—Jesse 
W. Garth—$830. 

Southeast 1-4 of section 19, township 4, range 2, east—Jesse 
W. Garth—$425. 

Southwest 1-4 of section 19, township 4, range 2, east—Jesse 
W. Garth—$1100. 

Northeast 1-4 of section 30, township 4, range 2, east—Jesse 
W. Garth—$340. 

Southeast 1-4 of section 30, township 4, range 2, east—Jesse 
W. Garth—$335. 

30 per cent. discount on specie—$3,540 00.” 

The plaintiff proved that the entry was in his hand writing, 
but the witness could not say whether the entry was the same 
which was made when the land was knocked down. That 
about an hour after the sale, the witness, and plaintiff and defend- 
ant were all in a room together, conversing about the sale ; that 
the plaintiff produced the memorandum book—that there was 
then no disagreement about the purchase, but both parties spoke 
of it as ifit was to be performed. 


The plaintiff then produced a deed from the plaintiff, as sheriff, 
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to the defendant for the lands so sold, dated ist August, 1842, on 
the back of which was the following memorandum : 

«I, Jesse W. Garth, acknowledge the presentation of the with- 
in deed, and waive all formality in the matter. Augut 27, 1842, 

J. W. Garru. 
Test, Avner Tare.” 

He also proved by said Tate, that the defendant, at the same 
time, said that the money, owing by him for said lands, must be 
paid; that the Bank at Decatur was to have furnished it, but had 
not as yet done so. The plaintiff also proved the judgments un- 
der which the sale was made; that the sale was,made by virtue 
of executions then in the hands of the sheriff’; the tender of a 
deed ; and re-sale of the lands, as stated in the declaration. 

Whereupon the court charged the jury, that the statute of 
frauds was an effectual bar to the plaintiff's action upon the evi- 
dence ; and that the whole, nor any part of it, was suflicient te 
take the case out of the statute of frauds. 

The jury having rendered a verdict for the defendant, and 
judgment accordingly, the plaintiff prosecutes this writ, and as- 
signs for error the charge of the court. 


McCuune, 8. Parsons and Hopkins, for plaintiffin error, con- 
tended, 

1. That sheriff’s sales were not within the statute of frauds; 
and that if they were, the sheriff’s return was a sufficient memo- 
randum in writing. [Nichol v. Ridley, 5 Yerger; 1 Vesey, sen. 
221; Roberts on Frauds, 114, note 57.] 

2. That the memorandum made by the plaintiff was sufficient 
to take the case out of the statute, as he is the agent of both par- 
ties, and the memorandum is evidence for him in a suit brought 
in his own name. [7 8. &. R. 369; 7 Cowen, 310; 2 Caines, 
60; 2 Johns. 284; 14id.48; Sid. 520; 7 Porter, 73; 1 How- 
ard, 210; 2 Taunton, 38; 4 id. 209; 3 V. & B. 57; 7 Leigh, 
165 ; 24 Eng. Com. Law, 97.] 

3. The recognition of the memorandum of the sale by the pur- 
chaser, when it was shown to him, is sufficient to bind him; and 
slight proof of such subsequent assent will suffice. [Paley on 
Agency, 145; Story on Agency, 245; Theo. on P. & 8. 20; 
8B. & C. 448; 2 M. & R. 564; 5 Esp. N. P.C. 190; 1 Camp. 
513; Sid. 447; 4 Bingham, 727; 1 Moore & P. 761.] | 
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4. The deed tendered to the inh ounaiead the contract 
in full, and the acknowledgment on the back of it sufficient to 
take the case out of the statute. [1 Bingham,9; 1 Vesey, sr. 6; 
1 Wilson, 118; 1 B. & P. 238; Roberts on Frauds, 124 ; 3 At- 
kins, 503; 9 Vesey, 253, 291; 1 Peters, 640; 1 H. & G. 139,) 

5. The court erred in passing on the sufficiency of the proof. 
[4 Porter, 321.] 

6. The sheriff was authorized to make the re-sale, and hold 
the defendant responsible for the difference in price. [5 Porter, 
169; 7 id. 73.] 

7. As it respécts the right of the plaintiff to introduce his own 
memorandum to take the case out of the statute, they contended 
that the case of Fairbrother v. Simons, [5 B. & A.,] in which it 
was held that, when the auctioneer brought the suit, he could not 
introduce his own memorandum, was not sustained by the case 
in 2 Campbell, 203, on which it was founded ; and is of doubtful 
authority even in England, as it was questioned in the case of 
Bird v. Boulton, [4 B. & A. 443,] and that on principle, the case 
could not be sustained. 


Cooper, contra. wiv sales are within the statute of 
frauds. [2Caine’s Rep. 61; 2 Johns. Rep. 248; 8 ib. 521; 2B. 
& C.945; 3S. & P. 411,] 

A party to a contract cannot act as the agent of the other par- 
ty, so as to enable him to sign for the other. [2 Campbell, 203; 
Paley on Agency, 242; Babbington on Auc. 69, 71; Theo. on P. 
& S. 226; 2 Chitty’s Rep. 205.] 

To establish the djfference between a levy and sale of goods 
and lands under a a. he cited 5 Yerger, 227; 10 id. 328; 4 
Hawks, 263; 3 Ohio Rep. 464.] 

He further contended, that the sheriff could not maintain this 
action; but that, if an action would lie, it must be brought in the 
name of the plaintiff in execution, who alone was injured by the 
conduct of the purchaser. 


ORMOND, J.—The question, whether sales of land, by the 
sheriff under execution, are within the statute of frauds, is one of 
great moment, and of some difficulty. The publicity of these 
sales may remove some of the dangers from perjury to which 
private sales of land might be subject; but this is an argument 
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which would apply with almost equal force to ondary sie of land 
by auction, which areconfessedly within the statute. There would 
be some more plausibility in the argument, if the sale by the sheriff, 
ipso facto, divested the title to the land out of the defendant in 
execution, and vested it in the purchaser; but such is not the fact, 
The purchaser, at sheriff’s sale, acquires no title to the land until 
he pays for it and obtains the sheriff’s deed, which the statute, au- 
thorizing the sale of land under execution, directs the sheriff to 
make, and which, when made, conveys to the purchaser the le- 
gal title of the defendant in execution to the land. [Clay's Dig. 
205, § 17; 216, §76.] This is very conclusive to show, that the 
Legislature did not intend to w ithdraw sheriffs’ sales of land from 
the operation of the statute of frauds, but that such sales were to 
be evidenced in the same manner as other sales of Jand are re- 
quired to be by that statute. Such has been the deci- 
sion in other States on a similar statute, as shown by the citations 
of the defendant in error. 

In Adams v. McMillan, [7 Porter, 73,] it was held, afier a re- 
view of the authorities, that an auctioneer, upon the sale of land, 
was the agent of the purchaser; and that his writing the name of 
the purchaser on the memorandum of sale immediately on re- 
ceiving the bid and knocking down the hammer, is a sufficient 
signing of the contract within the statute of frauds. The sheriff 
is certainly as much the agent of the parties in a sale of land un- 
der execution, as an auctioneer in an ordinary sale by auction. 
All the reasoning which applies to the latter, acquires increased 
force when considered in reference to the former, as the sheriff 
is not only the agent of the parties, but thggactredited officer of 
the law, acting under the sanction of an . Such being the 
case, we are very clear that the memorandum of the sale offered 
in evidence, if in fact made by him at the time of the sale, was 
such a memorandum or note, in writing, of the contract, as would 
satisfy the statute of frauds. It contains all the necessary con- 
stituents of the contract—an accurate description of the land sold, 
the price to be paid for it, and the name of the purchaser; and 
would have enabled the purchaser, if, on tendering the money, the 
sheriff had refused to execute a deed for the land, to enforce a spe- 
cific performance in equity. This renders it unnecessary that 
we should consider the effect of the deed, subsequently tendered 








| 


JANUARY TERM, 1844. 





Robinson v. Garth. 


i _ = — eS 


by the sheriff as a memorandum, or note in writing, under the 


statute. 

In the case of Adams v. McMillan, [7 Porter, 88,] already re- 
ferred to, it was held, that, upon the refusal of a purchaser of 
lands, sold at public auction, to comply with his contract, the vens 
dor had, as an incident of the contract of sale, the right to re-sell 
the lands by auction—that when the power of re-sale was one 
of the conditions of the first sale, the difference between the two 
sales would be the measure of damages. If no such power was 
reserved at the first sale, then the difference between the two 
wouid not be binding on the jury as the measure of damages, but 
would be fit and proper testimony to be received by them as a 
means of attaining a correct conclusion, that both sales should 
be fairly conducted, &c. 

As already observed, we are unable to perceive any differencé 
in this respect between sheriffs’ sales and other public sales of 
land at vendue. The decision, therefore, above quoted, applies to 
this case, and is, in our opinion, in point, as to the right of re-sale. 
[See, also, School Commissioners v. Aikin, 5 Porter, 169.] 

Has the sheriff the right to maintain an action for the breach 
of this contract? Upon this point of the case, we have felt mach 
difficulty. An auctioneer has such an interest in the article en- 
trusted to him for sale, as will enable him to maintaiz an action 
for the purchase money against the purchaser, aithcagh the own- 
er of the goods be known. This principle,was first asserted in 
the case of Williams v. Millington, [1 H.B.81j The Chief Jus- 
tice, in the course of his opinion, says: «It « not a true position 
that two persons cannot bring separate actions for the same 
cause. The carrier and the owner of Z00ds may each bring ac- 
tions on a fort; the factor and owne« may each have actions on 
acontract.” And by the whole court, the action was held to be 
maintainable. [See, also, Coppin v. Walker, 7 Taunton, 237; 
and Coppin v. Craig. ib. 243.] 

The sheriff, like the auctioneer, has not only an interest in the 
thing sold and the proceeds to pay his Commissions and fees of of- 
fice, but he has an interest and right to the proceeds of the sale, 
as the appointed organ of the law for that purpose, to enable him 
to obey its mandate and bring the proceeds into court. We do 
not doubt that those for whom the sheriff acts, and who are inte+ 
rested in the money to be recovered, may also maintain the acs 
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tion; but, in. practice, great, if not insurmountable difficulties 
would be encountered if the action were brought in the name of 
the plaintiff in execution. It would frequently happen that many 
persons, as plaintiffs in execution, would be interested in the same 
funds; and, if not sufficient to satisfy all, the most embarrassing 
questions would arise in settling priorities of rights, as it would be 
necessary that each should sue separately. All these difficulties 
are avoided by considering the sheriff, as in fact he is, a trustee 
for the benefit of all interested in the fund. The money, when 
received by him, would be received in virtue of his official cha- 
racter, and for which he would be responsible as for money re- 
ceived by virtue of a sale under execution. 

There is still remaining a question of considerable difficulty. 
Itis whether the memorandum of the contract of sale, made by 
the sheriff, can be offered in evidence, when the action is brought 
inhis name. In Wright v. Danah, [2 Campbell, 203,] the me- 
morandum of the sale, relied on to take the case out of the statute 
of frauds, was made by the plaintiff, the defendant overlooking 
him and approving it. Lord Ellenborough held, that the agent 
must be some third person, and could not be the other contract- 
ing party. 

In ¥airbrother v. Simmons, [5 Barn. & Ald. 333,] the precise 
question we are now considering was presented, the memorate 
dum being nade by the auctioneer, and the suit being in his name. 
The court held that, although the auctioneer may be considered 
as the agent and witness of the parties, yet when he sues as one 
of the contracting farties, he cannot maintain the action by his 
own testimony. 

Some doubt is thrown over these cases by the remarks of the 
judges in the case of Bird v. Boulter, [4 Barn. & Adol. 443;] bat 
the question was not presented in that case. The action was 
by the auctioneer, but the memorandum of the sale was made, 
not by the auctioneer, but by his clerk, who was, by the court, 
considered as the agent of the purchaser for that purpose.. The 
difficulty which seemed to press upon the court in regard to the 
cases of Wright v. Danah and Fairbrother v. Simmons, was, 
that the liability of the purchaser should not depend upon the 
fact, whether the action was brought by the auctioneer or the 
owner of the goods; and that is certainly true. But the point 
under consideration in those cases, as in this, was not whether 
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the defendant was liable, but whether it was competent to estab- 
lish that liability by the testimony of a party to the record. That 
is a question about which it is apprehended but little difficulty 
can be entertained. The sheriff, as plaintiff on the record, was 
liable for the costs of the suit, and had also a direct interest in the 
event of the suit, being entitled to a portion of the money sought 
to be recovered, and, upon well established principles, was in- 
competent either to testify orally to the jury in support of the 
interest he represented, or to give evidence of an admission or 
declaration made by him previous to the suit being brought, hav- 
ing the same object in view. 

These principles are so universally recognized, that no doubt 
whatever could have arisen as to their correctness, but from the 
fact that the memorandum made by the sheriff would have been 
competent evidence of the fact of the purchase of the lands by 
the defendant, if the suit had been in the name of the plaintiff in 
execution, or of some one having an interest in the proceeds of 
the sale. Evidence, to be competent, must be so, not only as it 
regards the subject matter of the suit, but also in reference to the 
parties on the record. In Blann v. Beal, [5 Ala. 357,] a father 
brought a suit against the clerk of the county court for issuing a 
license to marry his daughter, under the age of eighteen years, 
without his consent. To prove the age of the young lady, he 
relied on a memorandum made by himself in the family register 
of births many years before. The court held, that although this 
memorandum would have been evidence of the facts recited in 
it, in a suit in which he was not a party, as a declaration ante 
litem motam, by one who knew the fact and had no motive to 
misrepresent it, that it was not evidence for him in a suit in which 
he was a party on the record. The principle of that case is the 
one involved in this, and is conclusive to show that the evidence 
was inadmissible in this suit. 

It results from this examination of the cause, that the charge 
of the court was, in substance, correct, as the memorandum made 
by the sheriff was not evidence in this cause to take the case out 
of the statute of frauds; and the judgment is, therefore, affirmed, 


** 
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WASHINGTON v. COLE. 


1. Where a witness (whose deposition was taken.) stated that he attended a ne. 
gro, asa physician, whom the declaration alleged had been falsely warranted 
sound, upon a sale by the defendant to the plaintiff—Held, that the evidence 
of professional character was sufficient to authorise the admission of the evi- 
dence ; and if this fact was controverted, the opposing proof should be address. 
ed to the jury- 


Wrir of Error to the Circuit Court of Tuskaloosa. 


This was an action of assumpsit at the suit of the defendantin 
error, against the plaintiff, for the breach of a parol warranty of 
a slave sold by the latter to the former, tor the sum of five hun- 
dred and fifty-three dollars. ‘The cause was tried on the plea of 
non assumpsii, the jury returned a verdict for the plaintiff, for the 
sum of six hundred and eighty-one dollars and eighty nine cents, 
and a judgment was thereupon rendered. On the trial, the de- 
fendant excepted to the ruling of the court in the admission of a 
deposition of John Meek, which had been taken at the instance 
of the plaintiff. The witness stated, that as a physician, he at- 
tended upon a negro boy named George, the property of the 
plaintiff, from the 15th of May to the 19th of June, 1841, that the 
disease was dropsy, a complaint which frequently exists in the 
human system long before it developes itself, and in the case of 
George, appeared to be of long standing. Witness futher stated, 
that the boy was at his house during the period of his attendance, 
was well attended to, and on the last mentioned day, died; that 
his death was occasioned by the dropsy, and witness’ charge for 
his services was ten dollars. The defendant objected to the 
reading of so much of the deposition as professed to express the 
medical opinions of the witness, there being no proof of his being 
a regular physician, but it was permitted to be read. Afterwards, 
physicians were examined, who stated that the deponent was 

metimes called Doctor—that he attended to a drug store some 
Yale ago in Tuskaloosa, but was nota physician. The defen- 


dant again objected to his deposition, but his objection was over- 
ruled, 
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P. Martin and Hunrrveron, for the plaintiff in error. 

W. Cocuran, for the defendant. 

COLLIER, C. J.—The opinion of a witness is not in general 
admissible—he must narrate facts. But on questions of science 
and some few others, persons of skill may speak, not only as to 
facts, but are allowed to give their opinions in evidence. [1 Phil. 
Ev. 290; Jefferson Ins. Co. v. Cotheal, 7 Wend. Rep. 78; Cro- 
well vy. Kirk, 3 Dev. Rep. 357; Ramadge v. Ryan, 9 Bing. Rep. 
333; McNally’s Ev. 225 to 229.] In Morse v. The State, (6 
Conn. Rep. 9,] a witness was permitted to testify that he thought 
a third person was a minor, between fourteen and seventeen years 
of age; but the appellate court held that the evidence was inadmis- 
sible~-it being a mere statement of opinion abstracted from fact. 
If the witness had stated facts indicative of the age of the party, 
accompanied with his opinion or belief, the testimony would 
then be competent. In Brabo v. Martin, [5 Miller’s Rep. 275,] 
the question was, whether one medical gentleman could testify 
as to the professioual reputation of a witness who had been ex- 
amined in the same cause. The court said, the general rule’ is, 
that facts are to be proved to a jury, but an exception is made on 
a question of purely professional science; the opinions of a physi- 
cian are evidence, but they must state the facts on which they 
rest, that the jury may understandingly determine the weight to 
which they are entitled. But the exception did not go so far, as 
to tolerate the inquiry proposed; if it were allowed, another wit- 
ness might be called to give his opinion as to the capacity of the 
second, to form a correct opinion on the weight due to the testi- 
mony of the first witness, and so on without limit, as to number. 
The jury are to judge of the weight due to the opinion of medical 
men on the disease, from the facts detailed by them, and the reasons 
given in support of their conclusions, not from the opinions others 
may form of their capacity.” [See also, Corlis v. Little, 1 Green’s 
Rep. 232.] 

In respect to matters of opinion founded on peculiar knowledge, 
it issaid that the court should first ascertain whether the witness 
be an expert, that is to say, skilled in the matter about whichzhi 
opinion is desired. [2 Phil. Ev. C. & H’s Notes, '761.] In Men- 
dum’s case, [6 Rand. Rep. 709,] it was objected that the wit- 
ness’ skill and experience as a surgeon, was not such as to war- 
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rant the court in taking his opinion. It was proved, that the wit- 
ness had graduated as a-surgeon at the University, where ample 
means existed for surgical instruction—that he practiced medicine 
and surgery seventeen years in the country, that he had perform- 
ed surgical operations, sometimes with ,and occasionally, though 
seldom without the aid of others. He stood high as a physi- 
cian in his neighborhood, and was confided in as a surgeon, &e. 
Another surgeon testified as to his standing. The witness him- 
self was interrogated as to his particular practice, and though he 
had never actually inspected a stab made by a knife or dirk, he 
was allowed upon his general knowledge and experience, to give 
his opinion whether the particular wound was made by the one 
or the other. 

As to the influence to which the testimony of the witness, Meek, 
was entitled, that, supposing his opinion to have been admissible, 
is a question which addressed itself to the jury; but his competen- 
cy to express his opinions as evidence, depends upon the fact, 
whether he is skilled in the matter to which they relate. The 
proof to that point is this, «Did you, as a physician, attend upon 
a negro named George, &c.!” To which the witness answered, 
«I did.” This is an affirmative answer, and an implied assertion, 
that the witness was skilled in the healing art by profession, and 
attended professionally upon the negro. True, the deposition 
would have been more technically regular, if the witness had 
been formally asked if he was a physician. But the defendant 
had notice of the time and place of taking the deposition, might 
have been present, and proposed such questions as he thought 
proper, and objected to such as were improper, and he shall not 
now be allowed to avail himself of an irregularity which is rather 
formal than substantial. [See Towns & O’Brien v. Alford & 
Butler, 2 Ala. Rep. 381.] 

The evidence then, that the witness was an expert, so as to 
admit his opinions in evidence, was prima facie sufficient. The 
proof that he was called “Doctor,” had attended «in a drug store,” 
but was not “a physician,” addressed itself to the jury, and under 
a proper direction from the court, should have induced the jury to 
accord but little weight to the professional opinions of the wit- 

~ But this course seems not to have been taken in the circuit 
court; instead of asking a charge upon the effect of the evidence, 
the court is called on to say that it overbalances the preliminary 
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proof contained in the deposition, and to reject the deposition, ex- 
cept so far as it states facts. This motion was properly overrul- 
ed, and the consequence is, that the judgment of the circuit court 
is affirmed. 





HODGES v. DAWES & CO. 


1. One who purchases goods in the name of another, is not liable to be charged 
as a partner, although he is to receive one-half of the nett profits of all the pur- 
chases made by him, if it appears that he is in fact an agent only, and that the 
agreement to share the profits is only a mode of compensation. 


Wair of Error to the Circuit Court of Mobile county. 


Assumpsit by Dawes & Co. against Héddges, to recover the 
amount of an account for a carriage and setts of harness. * 

At the trial, the deposition of one Mitchell, was offered by the 
plaintiffs, and resisted by the defendant, upon the ground that the 
witness was interested in the event of the suit. 

The witness deposed, that he was the agent of the defendant, 
under a written power of attorney, which he produces and proves. 
Under this he purchased a carriage and setts of harness from the 
plaintiffs, to be paid for by three drafts, drawn by him on the de- 
fendant. The bill was made in the name of the defendant, and 
the drafts given, but not accepted or paid by the defendant, as he 
informed the witness. Neither of them had been paid by the 
witness, nor had payment been demanded from him. 

Upon cross examination, he deposed, that he had half the pro- 
fits of the business after expenses were paid; these were his com- 
missions; this was the agreement under which he made pur- 
chases of carriages and harness for the defendant; there were no 
articles of agreement between the witness and the defendant, but 
the terms stated were made verbally, and the witness, according 
to them, undertook to do the business. Witness shared in the 
profits and losses made in the business, but does not recollect that 
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any thing was said about sharing losses at the time the witness 
and the defendant entered into the agreement. ‘The defendant 
stated, there would be no losses; on a fina! settlement of witness’ 
business with the defendant, he shared the losses as well as the 
profits. If there had been no profits, he would not have been 
entitled to pay from the defendant. 

On the direct examination being resumed, the witness deposed 
that it did not occur to him when the agreement was made, that 
he was to be responsible for losses, because the defendant said, 
there would be none, and he first reccived information that he 
would be held responsible for losses when the defendant wrote 
him, that paper had been taken for carriages which was not paid, 
and for which the witness would be charged his share of 
the loss. 

The deposition was admitted, and this is now assigned as 
error. 


Lesesne, for the plaintiff in error, insisted, that the witness was 
a partner, to all intents and purposes, and liable to the plaintiffs as‘ 


such; therefore, he is directly interested in making as many more 
liable to them as he can. [Marquand v. Webb, 16 John. 89; Rip- 
ley v. Thompson, 12 Moore, 55; Pool v. Lewis, 1 Ala. Rep. 


N.S. 65.] 


P. Hamitton, conira, insisted, that there was no partnership 
inter se, by the understanding of the parties. If not partners 
inter se, will they be regarded as such as to third persons? 

{Collyer on Part. 14, 20;17 Mass. 206; 10 John. 226; 3 Kent, 
33; 3 Pick. 435; 6 ib. 335; Story on Part. 47 to 75.] 

But if the witness is a partner, is not the defendant, after consti- 
tuting him an agent, estopped from denying that character? To 
do so now, involves the plaintiffs in the dilemma of finding other 
proof of their demand, than the person with whom they dealt as 


agent. 


GOLDTHWAITE, J.—We were strongly inclined at first, 
to consider the witness in this case and the defendant, jointly lia- 
ble as partners, to the plaintiffs for the price of the goods purchas- 
ed by the former in the name of the latter; and that as a conse- 
quence of his liability as a partner, the witness was not compe- 
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tent to win a liabi lity on ariother!4 m ales same yelation. { Lewis v. 
Post & Main, 1 Ala. Rep. N.' S.'65;' Ripley v. Thompson, 12 
Moore, 55; Marquand v. Webb, 16 John. 89.]: But, subsequent: 
reflection has satisfied us that he is not in any manner liable to the 
plaintiffs, at least, that he is not sofrom-any thing disclosed ‘on 
the’ record. 

There is much difficulty in inahdatiiel the precise condition 
of the law in England, or rathef, the exact state of decision upon 
the liability of parties to third persons, in Consequence ofia sup- 
posed participation or right of participation in the ' profits of a bu- 
siness. It is certain, there is much difficulty in reconciling all the 
decisions, even if there is not an absolutedisagreement between 
them. The case of Gaddis v. Wallace, [2 Bligh. :270,] does not 
seem to differ in any material respect from the’case before us+— 
Lord Eldon, though strongly opposed: to the doctrine himself, 
concedes it to be settled, that if a man‘ stipulates, that as the re- 
ward of his labor, he shall have not a specific interest in the bu 
siness, but a given sum of money, even in proportion ‘to a given 
quantum of the profits, that will‘not make him a ‘partner; but if 
he agrees for a part of the profits, as such, giving him the right 
to an account, though having no property in the capital, he is as 
to third persons, a partner. [Lx parte Hamper, 17 Vesey, 404.] 
The Amcricancases, though here, too, there isa contrariety ofdeci- 
sion, in the main advance ‘the same doctrine which is conceded by 
Lord Eldon, and in many cases present a state of facts not rea- 
dily distinguishable from those which .arose here. | {Perrine. v. 
Harkerson, 6 Halst. 181; Rice v. Austin, 17 Mass: 197; Turner 
v. Bissell, 14 Pick. 192; Baxter v. Rodman, 3 Pick. 435; Loomis 
v. Marshall, 12 Conn. 69; Vanderburg v. Hall, 20 Wend, 70.] 
Mr Chancellor Kent says, that to be a partner (as to third per- 
sons) one nfusthave such aninterestin the profits,as will ent:tle him 
to an account, and give him a specific lien or preference in pay- 
ment over other creditors. [3 Kent’s Com. 4 ed. 25,n.b.] And 
Mr Justice Story, after a very able examination of the whole 
subject, concludes, that where one party is stripped of the pow- 
ers and rights of a partner, and clothed only with the more limit- 
ed powers and rights of an agent, it seems harsh, if not unrea- 
sonable, to crowd upon him the duties and responsibilities of a 
partner, which he has never assumed, and for which he had no 
reciprocity of reward or interest.. [Story on Part. 74.] 

28 
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A fair interpretation of the contract between the witness and 
the defendant, will not justify us in considering him in any other 
relation than a mere agent, and the stipulation that he should be 
compensated by half the profits upon the business carried on by 
him as agent, which he says were his commissions, invests him 
with no community of interest inthem. He has no right to con- 
trol them inany manner, and in the event ofthe bankruptcy of 
the defendant, he would be entifled to no preference over. any 
other creditor. [Smith v. Watson, 2 B. & C., 401.] It is cer- 
tainly true, that an agreement to share in the losses, has been 
considered, and probably is, inconsistent with the idea of the 
profits being allowed as a mere compensation. [Waugh v. Car- 
ver, 2 Hen. Black,.235.] But nothing more can reasonably be in- 
ferred from what was said between the parties when considered 
in connexion with theagency,than thatthe losses were to be deduet- 
ed from the profits, and one half the residue paid to the witness. 
It was upon this basis that their settlement was made, as it seems 
to us, in entire accordance with the law of the case. We con- 
clude then, that the witness was merely the agent of the de- 
fendant, and that on this part of the case, no objection can be sus- 
tained to his competency. 

On the other points made, it may be said that no liability ap- 
pears upon the record on account of the drawing of the bill, and 
as to his liability as a purchaser, without disclosing his agency, 
that is not sustained by the proof, inasmuch as it shows the pur- 
chase was made in the name of the defendant. 

Judgment atlirmed. 





BLACKWELL, Apm’rx v. VASTBINDER. 


LEA citation to an administratrix, which calls her “ to make a showing of how 
and in what manner she has administered and disposed of the estate of the de- 
ceased, will not authorize the judge of the county court, on her failing to ap- 
pear, to make a final settlement of the estate. 


? 
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2, When an administrator is cited for final settlement, and fails to appear, no fi. 
nal judgment can be rendered at the return of the citation; bat the judge 
should proceed and state the account, and cause notice to be given him that un- 
less he appeared at the next term of the court, and filed his accounts and vouch. 
ers for settlement, the account so stated would be reported for allowance, 

3, A decree for the wife’s distributive share must be rendered in favor of husband 
and wife. 


Error to the County Court of Washington. 


This was a proceeding by the defendant in error against-the 
plaintiff in error, for a settlement of the estate of the defendant's 
wife’s father. 

The petition of the defendant in error to the Judge of Wash- 
ington county court, is as follows: |The petition of William G, 
Vastbinder, of the county of Baldwin, sheweth, that by a ‘recent 
marriage with one of the heirs of Nathan Blackwell, dec’d; he 
has become interested in the fina] settlement of said estate. That 
the said Blackwell died intestate, seized of an estate in Washing- 
ton county, on or about the year 1808—that Priscilla Blackwell, 
wife of said Nathan, became administratrix of said estate—that 
the court house and clerk’s office of Washington county, was 
during this administration destroyed by fire, so that all the papers 
relative to said administration were destroyed—that James and 
David Blackwell, sons of the deceased, ‘have been managing the 
estate much to the prejudice of the other heirs—that since his 
marriage, petitioner has frequently requested a settlement of the 
estate, both from the administratrix and her sons, which they re- 
fuse to make, and prays that the administratrix may be brought 
before the court, and compelled to account, ‘&c. 

Upon this petition, a citation issued to the ‘administratrix,:and 
was executed as follows: «You are hereby commanded to make 
known unto Priscilla Blackwell, administratrix of Nathah Black- 
well, dec’d, if to be found in your county, that she is hereby re- 
quired to appear before the ‘Honorable the Judge of Washing- 
ton county court, on the 3d Monday of July next, and then and 
there make a shewing, of how and in what manner, she has ad- 
ministered and disposed of the estate of said deceased. And 
further, to do and perform the orders and decrees of said court.” 

The administratrix failed to. appear, and at the July term the 
Judge proceeded to a final settlement of the estate, taking as the 
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basis of ‘the settlémont, a. piper found among the records of the 
Offiée, Whiél purported té*be''an inventory of the personal pro- 
perty of the deceased, amounting to, the sum of $1,435 25, and 
rendered a judgment, in favor. of the defendant in error, against 
the administratrix, ‘for one fifth: part thereof, with interest from 
the 5th October, 1807. 

From this decree, this writ is now prosecuted. The assign- 
ments of error are, 1. ‘The court of Washington had no jutisdic- 
tion. 

2;- The citation wasiillegal, informal, and insufficient. 

8. There was noproof of any liability.on the part of the plain- 
tiffin error. 

\»4./The court erred in rendering: judgment in favor of one dis- 
tributee, without including 'the ethers. 

5. In not giving the notice required by law. 

6. In rendering judgment in favor of the defendant im error, 
without including his wife. 


Lesuie, for plaintiff in error, cited 3 Ala. Rep. 670; 4 id. 632; 
4 Porter, 332; Clay’s Dig. 226, § 28; id. 223, § 11; id. 304, § 42, 
44; 1 Ala. Rep, 594. 


ORMOND, J.—In Taliaferro v. Bassett and others, [3 Ala. 
Rep. 670,] it was held by this court, that the orphan’s court had 
no power to-cite-an administrator to a settlement, unless ap- 
pointed: by the court issuing the citation, and that the jurisdiction 
of the court must appear upon the record —_In this case. it might 
perhaps be inferred, in support of the judgment below, from some 
parts of the record,that the plaintiffin error derived her appoint- 
‘ment from the county ‘court of Washington, but as the case must 
be:remanded on other grounds, when the petition may be amend- 
-ed, by alledging expressly that such was the fact, we forbear go- 
ing into: this inquiry. 

The citation which. issued to. the administratrix was clearly in- 
‘sufficient to authorize the Judge of the county court to proceed 
and make a final settlement of the estate in her absence. The 
citation does not inform her that a final settlement is to be made, 
and require her to file her accounts and vouchers, but she is Te- 
qu.red +tu make a show.ng of how, and in what manner, she has 
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administered and dinpebad of the estate of the decesudl; “i but for 
what purpose this scrutiny is demanded, she is not informed. 

If this difficulty could be surmounted, all the subsequent pro+ 
ceedings are wholly irregular. It was the duty of the Judge of 
the county court upon the failure of the administratrix.to, appear 
in obedience to the citation, to proceed and state the account, and 
cause notice to be given to her, that unless she appeared at the 
next term of ihe orphans’ court and filed her accounts and vouchr 
ers for settlement, the account so stated would be reported for 
allowance. [Clay’s Dig. 230,§ 48.) Instead of which, the 
Judge proceeded from the dvide nce before him, to render final 
judgment against the administratrix at the return term of the ci- 
tation. 

There is error also, inthe judgment, which should have been 
rendered in favor of the wife as well as the husband. 

Let the judgment be reversed, and the cause be remanded for 
further proceedings 


HUBBERT, anp anoruer, v. McCOLLUM. 


1, In an action for the recovery of land, purchased under a fieri facias, against 
the defendant in execution, it is not allowable for the latter to impeach the 
deed by showing an irregularity in the sale and proceeding preparatory there. 
to; and the purchaser’s knowledge of the manner in which the levy and sale 
were made, will not authorise the application of a different rule. 

2. The irregular execution of a firi facias may be corrected, or avoided by a 
seasonable application to the court from which it issued. 


Warr of Error to the Circuit Court of Fayette. 


This was an action of trespass, at the suit of the plaintiffs in 
error, to try the title to certain tracts of land, particularly de- 
scribed in the declaration, as well as to recover damages of the 
defendant, by reason of the occupancy of the same, by him. 
The cause was tried upon the plea of “not guilty, and a 
verdict returned for the defendant, on which a. judgment 
was rendered. From a bill of exceptions, sealed at the trial, 
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it appears that the plaintiffs read to the jury a judgment of the 
Circuit Court of Fayette, in favor of James Hogan, ex’r, &e, 
against, the defendant, and the plaintiff, Caple, for $3,655 66, 
and-then introduced a writ of fieri facias issued thereupon, on 
which was indorsed a levy of the same on the lands in ques- 
tion, bearing date the 7th August, 1840. This levy was made 
by the plaintiff, Hubbert, the then sheriff of Fayette, although 
his office expired on the first Monday of August, 1840, the day 
on which his successor was elected. The execution was placed 
in the hands of Hubbert, in July preceding ; R. H. Poe, his sue- 
cessor, gave bond, and qualified on the 10th August, and short- 
ly thereafter it was transferred to him. 

Poe was introduced as a witness, and stated that when 
he received the /. fa. with the levy thereon, he did not con- 
sider the levy to be legal; consequently, he erased the name 
of Hubbert, wrote his own name under the indorsement, and 
adopted the levy as his own: that as it was not his custom to 
do so, he believed he did not go upon the land. On the exe- 
cution it appeared as a part of Poe’s return, that he sold the 
land to the plaintiffs on the 5th October, 1840—they being the 
highest bidders. There was evidence to show that Caple alone 
bid off the land, but after it was cried out he directed the she- 
riff to charge it to himself and Hubbert. 

The court charged the jury that the levy by Hubbert was 
regular, and under it the land should have been sold; that his 
successor had no right to erase his name, and until that levy 
was disposed of, no other could be made; that the power to 
levy the execution was exhausted by what Hubbert had done, 
and it was not competent for Poe to adopt the act of his prede- 
cessor as his own: whereupon, the plaintiff excepted. 

The plaintiff’s counsel prayed the court to charge the jury, 
that the levy was merely voidatle, and consequently sufficient 
_ to make their purchase and title good. Whereupon, the court 
charged the jury, 1. That a levy made by one who has no 
right to make it, is void ; but whether void or voidable, in the 
present case, is immaterial, as the defendant himself is seeking 
to avoid its effect. 2. That although a stranger might be pro- 
tected in his purchase, when the levy and sale were unlawful, 
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yet the present plaintiffs did not stand in that situation—Caple 


being a defendant in the execution, and Hubbert having levied 
it, they were presumea cognizant of every thing that was doné 
under pretence of its authority. 

The plaintiffs’ counsel prayed the court to charge the jory 
further, that if they believed that Caple alone purchased the 
land, and afterwards allowed Hubbert to participate therein, his 
title would be unaffected by any irregularity in the proceediags, 
unless he was cognizant of, and consented to it. In angwer to 
which, the court instructed the jury, that although Caple was 


the actual bidder, if Hubbert was his partner, and had the came 


interest in the purchase, they both stood in the same situation, 
and whatever knowledge, or the want of it, would prejudice 
the one, would alike affect the other. For the refusal to charge, 
as prayed, as well as to the instructions given to the jury, in 
lieu thereof, the plaintiffs excepted, &c. 


L. Cxark, for the plaintiffs in error.—A purche ser, at a sale, 
under execution, is only obliged to take notice that there.is.a 
judgment, execution, and levy, in fact—he will not be preju- 
diced by any irregularity in the levy. The levy by Poe, from 
the indorsement on the fi. fa. appeared to be entirely suffici- 
ent; but if it was not, that nade by Hubbert was regular, and 
the sale by the former was legal. If the proceedings, under 
the execution, are objectionable, they are, at most, merely er+ 
roneous, and voidable: but certainly not void. [2 Bay’s Rep. 


41; 1 Nott & McC. R. 12, 408; 1 Hill's So. Caro. Rep. 239, 


304; 4 Cranch, 333; 4 Wheat. Rep. 503; 3 Caine’s Rep. 
273; 2 Ala. Rep. 676; 8 Johns. Rep. 281; 13 Id. 97; 171d, 
167-9; 1 Id. 45, n; i Johns. Cases, 153-5; 1 Cow. R. 622.] 


Huntineton, with whom was P. Martin, for the defendant: 
1. By the common law, a sheriff continued in office until he re- 
Ceiveda writ of discharge,and any act done by him previous to 
that time, even after the writhad issued, waslegal. In this State, 
the Constitution limits the tenure of that officer to three years, 
and the qualification of a successor (the term having expired,) 
operates so as to discharge his predecessor, without a writ for 


>, 
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that pu k [Bondurant v. Buford, 1 Ala. Rep. 359; Purl’s 
lessee v. Duval, 5 H. & Johns. Rep. 69; 1 Salk. Rep. 323; 2 
Ld. Raym. Rep. 1074; 2 Bay’s Rep. 120; Bacon’s Ab. title 
Sheriff, (J.); Boucher v. Wiseman, Cro. Eliz. Rep. 440.] 

2. The sheriff who levies an execution must perfect what he 
has begun, although he ceased to be sheriff before the day of 
sale, [Bacon's Ab. tit. Sheriff, (J.) Bondurant v. Buford, and 
Bi lessee: v. Duval, ué supra.) 

3. IfPoe sold, under the levy made by his predecessor, the 
sale was void ; because the execution of the fi. fa. should have 
tbeen completed by the latter : and the same result must follow, 
if he sold upon a levy made by himself, fur the execution be- 
ing levied by Hubbert, could not have been again levied by his 
sticcessor, at least, upon the same property. 

But whether the levy be considered the act of the one sheriff 
or the other, it is alike irregular. To constitute a levy, the 
sheriff must do enough to render himself chargeable as a tres- 
passer, except for the protection aflorded him by the process 
under which he acts. [Bacon’s Ab. tit. Sheriff, (J.); Wester- 
velt v. Pinckney, 14 Wend. Rep. 123.] 


“COLLIER, C. J.—After an examination of the authorities 
touching the power of the court over its final process, we said, 
fin Mobile Cotton Press, &c. v. Moore & Magee, 9 Porter's 
Rep. 692,] 1. That a party injured by the improper execution 
ofa fiert facias, may obtain redress, on motion to. the court 
from which the writ issued. 2. That a sale of land will be set 
aside, where the sheriff is guilty of a mistake, irregularity, or 
fraud, tu the prejudice of either party, or a third person. 3. 
So; the misrepresentation or fraud of a purchaser, furnishes 
just ground for invalidating the sale. In Ware v. Bradford, 
[2 Ala. Rep. 682,] this court say, “it may be assumed as Set- 
tled law, that a sheriff’s deed cannot be collaterally impeach- 
ed for any irregularity in his proceedings, or in the process un- 
der which he ells. All that is essential in such case, is a judg- 
ment, execution thereon, levy, and the sheriff's deed.” All 
other questions are between the parties and the officer execut- 
ing process ; and either party aggrieved has an adequate re- 
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medy against him for damages. But if the defendaiililiexecu- 
tion would invalidate the sheriff’s deed for irregularity in the 
execution of a fieri facias, it must be by a direct proceeding, 
having that object in view. ‘To the same effect are the cases 
of Fournier v. Curry, [4 Ala. Rep. 321,] and Foster v. Mabe, 
[Ib. 402. ] 

These cases very satisfactorily show, that the party to final pro- 
cess, who objects to the manner in which it has been executed, 
must apply directly to the court from which it issued, either to 
correct or set it aside. Here, the defendant does not present his 
objection in that form, but waits until anaction is brought against , 
him by a purchaser under the execution, and then seeks collate- 
rally toimpeach the sheriff’s deed, by showing an irregularity in 
the sale and proceedings, preparatory thereto. It has been sup- 
posed that the fact of the plaintifis’ knowledge of the manner 
in which the levy and sale were made, should place them in a 
less favorable attitude, and that the defendant might collateral- 
ly impeach their validity. Conceding that the plaintiffs were 
aware of all the circumstances, and still we cannot coaceive 
that the rule of law we have noticed, would be inapplicable. 
The reason applies, as well where the purchaser possessed a 
previous knowledge, as where he was ignorant of the irregu- 
larity in the proceedings of the sheriff. 

In respect to the time when the court should be moved to 
correct or avoid the execution of such process, it is not neces- 
sary, so far as this case is concerned, to determine. We may, 
however, remark, that the motion should be made within a sea- 
sonable time—most regularly, at the first term succeeding the 
return of the process. We will not, however, undertake to 
say, that there might not be circumstances, under which the 
court should interfere at a subsequent term ; especially, if there 
are sufficient reasons for not having sought its action earlier. 
Beyond this, the present case does not require the expression 
of an Opinion. 

From this view, it results, that the Circuit Court should have 
instructed the jury, that the shexiff’s deed could not be defeated 


by any irregularity, either in the levy or sale, under the fiéré 
29 





226 ALABAMA. 
Seawell v. Henry. 





——.. 





facias, Which was shown by extrinsic proof; or rather such 
evidence should have been exeluded. The consequence is, the 
judgment must be reversed, and the cause remanded. 





SEAWELL v. HENRY. t 


) 1. When bank notes are offered in payment, and no objection is made on that ac. 
count, itis a good tender ; and this although the Bank is in a suspended state; 
for by the conduct of the party, his adversary is lulled into security, when if 
objection had been made for that reason, specie would have been demanded. 

2. The bill of exceptions is prepared by the party excepting, and need only state 
so much of the case as is necessary to show error; therefore, when error is 
shown, a reversal will not be withheld, because in another aspect of the case, 
the error complained of would be immaterial. 


Wrir of Error to the Circuit Court of Mobile county. 


Action of detinue, by Henry, to recover a slave from Seawell. 

At the trial, upon the general issue, Henry gave in evidence 
a writing, with Seawell’s signature, in these words: “ Receiv- 
ed, Mobile, 5th July, 1841, of George G. Henry, two hundred 
and fifty dollars, in full, for a negro man named Tom, aged 
about 24 years; which negro I warrant a slave for life—the 
title to defend against the claims of all persons, and | believe 
free from any disease. Witness, Joel A. Roberts.” 

It was also in proof that the slave was delivered to the plain- 
tiff, and remained with him until the latter part of October, 
when he was hired to a steam-boat, from which he runaway. 
There was also evidence tending to prove that, afterwards, a- 
bout the last of November, the slave came into the defendant’s 
possession, and was demanded by the plaintiff before suit 
brought. 

The defendant then gave in evidence a writing in these terms: 

“ Mobile, July 5th, 1841. Ihave this day witnessed an agree- 
ment between Mr. K. B. Seawell and Mr. George G. Henry, 
in which it is understood the latter will sell to the former a cer- 
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tain man named Tom, aged about 24 years, for 250 dollars, if 
applied for on the Ist day of January next. 
\ Jort A. Roserts.” 
Agd proved by said Roberts that this last instrument was in the 
proper hand-writing of Henry ; thatit was signed by Roberts 
at his request, and made and delivered, at the same time as the’ 
first writing, to Henry, and was a part of the same transaction, 
Henry insisted on a clear title, and the bill of sale was so given: 
The defendant also proved that Roberts was then, and at the 
time of the trial, the principal clerk of Henry, attending to his 
general business, selling goods, collecting money, and was'the 
only person in Mobile who attended to Henry’s: business, when 
the latter was absent from the city. Also, that on: the Ist day 
of January, 1842, Seawell put. 250 dollars in the hands of one 
Douglass, to be paid to Henry forthe slave Tom,in pursuance of 
the contract, and that Douglass, in the last business hour of that 
day, went with the money, to Henry’s store, to pay him, but found 
no one there; that he then immediately went with Seawell'tothe . 
house of Roberts, and produced and tendered the $250 to: him, 
as Henry’s agent. Roberts acknowledged the tender, and made 
*no objections to the money, but declined receiving it, saying, he 
preferred it should remain in Douglass’ hands until Henry’s re- 
turn. Henry was then absent from the city; the money remain- 
ed with Douglass until the M6nday following, when he called on 
Henry, who had returned in the meantime, and produced and 
offered to pay him the 250 dollars, for the slave Tom, on Sea- 
well’s behalf. Henry refused to receive it. The money was 
in Alabama State Bank bills, but no objection was made to it, 
on any account, either by Henry or his clerk. 

On this state of proof, the court charged the jury, that if they 
believed the sale was a conditional one, that, in law, was a 
mortgage, and the defendant had a right to redeem—that pay- 
ment would have to be made on the Ist day of January, 1842, 
and that a legal tender of money, by the defendant, on that day, 
would be equivalent to the payment or satisfaction of the mort- 
gage; and that the plaintiff being absent, a legal tender, at his 
place of business, or to his authorised agent, on that day, was 
sufficient. On the motion of the plaintiff, the court further 
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charged the jury, that a tender, to be legal, must be made in 
gold or silver, the legal currency of the country. The defend- 
ant excepted to this, and requested the court to charge, that a 
tender, in current bank bills, was a legal tender, if not objecged 
to, on that account. ‘This was refused ; and. the jnry instruct- 
ed, that a tender, on the day, at the plaintiff’s place of business, 
or to his clerk, during his absence, to be Jegal, must be in gold 
or silver, and the production of such current bank biils, at such 
place of business, in plaintiff’s absence, would not be sufficient. 
To this also, the defendant excepted ; and now assigns the se- 
veral matters as error. 


SeawE t, for the plaintiffin error, made the following points: 

1. A tender in current bank bills is a legal tender, if not ob- 
jected to on that account. [Miller v. Race, 1 Burr. 457; Wright 
v. Read, 3 Term R. 554; Brown v. Saul, 4 Esp. 267; Hol- 
land v. Phillips, 6 ib. 46; Snow v. Perry, 9 Pick. 542; Bell v. 
Stanly, 5 Yerg. 199; Croley v. Weeks, 10 ib. 142; Bank U, 
S. v. Bank of Georgia, 10 Wheat. 333 ; Hoyt v. Byrnes; 2 
Fairf. 478 ; Alexander v. Brown, 1 C. & P. 288; Polglaze v. 
Oliver, 2 Tyr. 92; Williams v. Roser, 7 Mass. 556.] . 

2. A tender, to an authorised agent, is a tender to the princi- 
pal. [Woodland v. Blewett, 1 Camp. 477; Anon. 1 Esp. 348; 
Moffat v. Parsons, 5 Taunt. 307 . Wilnub v. Smith, 3 C. & P. 
453; Jackson v. Crafts, 18 Johns. 114 ; Paley on Agency, 219.] 

3. The tender of the money re-invested the title, without 
any conveyance. [Deshazo v. Lewis, 5S. & P. 91; Ham- 
mond v. Hicks, 1 Porter, 421; Sims v. Canfield,’2 Ala. Rep. N. 
S. 555; 2 Coke’s Litt. 343, n. 2; 38, 207, 209; Bacon’s Ab. 
Tender, F’, 13 ; Coote on Mortgages, 13 to18; Kemble v. Wal- 
lis, 10 Wend. 374 ; Hepburn v. Auld, 1 Cranch, 321; Jackson 
v, Crafts, 18 Johns. 110; Bell v. Stanly, 5 Yerg. 199 ; Cor- 
ley v. Weeks, 10 ib. 142 : Edwards v. Farmer’s Ins. Co. 21 
Wend. 467.] 


CamMPBELL, contra, insisted that there was nothing like a 
mortgage here; there was no debt between the parties, and 
therefore, there could be no security for one. The charge of 
the court, that there was a mortgage, was a clear mistake ; 
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and the subsequent proceedings, if erroneous, ought not to affect 
the plaintiff, as the defendant cannot.succeed on the title shewn. 
The agreement by Henry was a mere contract to sell, and 
its breach did not confer a right of property. 
The tender made was of bank bills on a bank in a state of 
suspension, which is not good. [Chitty on Con. 307.] 


GOLDTHWAITE, J,—1. We think it very clear that the 
Circuit Court mistook the law, with respect to the effect of the 
tender of bank paper in this case. The rule is, when bank 
notes are offered in payment, and no objection is made on that 
account, the offer is a good tender. [Wright v. Reed, 3 Term 
Rep. 554 ;] and the reason is, because bank notes generally 
pass as cash. [Miller v. Race, 1 Burr. 452.] It is said, how- 
ever, that here the notes offered were those of a bank which 
had suspended specie payments, and therefore, the reason fails. 
This fact does not appear in the case, but if it did, we appre- 
hend it would not change the rule, for an additional reason : 
tohold such a tender good, grows out of the circumstance, that 
when no objection is made, the party making the tender is lulled 
into security, when if objection was made, he could, in most 
cases, readily obviate it, by procuring specie. 

2. It is objected, that the judgment ought not to be reversed, 
for this error, because the court mistook the turning point of the 
case, which was, that there was in fact no mortgage here ; 
there being no debt, there could be no security. It is a suffici- 
ent answer to this, to say, that we cannot know precisely how 
the fact was in the court below ; the defendant tenders his bill 
of exceptions, and as the court ruled it to be a mortgage trans- 
action, it was not Necessary for him to show the proof which 
made it such. The court held it to be a mortgage, and the 
proof probably made it such ; we cannot therefore look to the 
case, on the facts stated, and presume nothing more was before 
the jury, because the party excepting is not bound to state his 
whole case, but only so much as shows the error complained 
of. We may remark, however, that on the facts stated. we 
might feel inclined to consider the sale as a mortgage security; 
how it would be, if a distinct agreement was shown that it was 
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an absolute sale, and that, in case of the death of the slave, no 
debt survived, is a question not presented, and need not be de- 
termined now. 

We feel constrained to consider the case as it was consider. 
ed in the court below, for the purpose of sending it back, that 
the parties may have an opportunity to present the case dis- 
tinctly, on what is said to be the principal question. 

Judgment reversed, and cause remanded. 





SHELTON, er at. v. DOE, ex vem. ESLAVA. 


1. A tenant, when sued for the possession of demised premises, by the landlord, 
18 precluded, as well during its continuance, as after its termination, from 
calling in question the title of his landlord, or setting up an outstanding title 
in a stranger. 

2. The only effect of a disclaimer of the title of the landlord, by the tenant, is, 
to bar the entry of the landlord, if after knowledge of such disclaimer he per- 
mits the tenant toremain in possession until the statute of limitations forbids 
an entry. 


Error to the Circuit Court of Mobile. 


Ejectment by the defendant against the plaintiff in error.— 
Upon the trial, the plaintiff below offered in evidence, that the 
land sued for was parcel of a tract of land known as the De Lus- 
ser claim ; that the father of the lessors of the plaintiff,in 1820, 
or 1824, caused it to be surveyed into lots, and that it was di- 
vided between the heirs of De Lusser, and the father of the 
lessors of the plaintiff. It wasfurther in evidence, that the land 
in the declaration mentioned, was allotted to one of the lessors 
of the plaintiff, and was claimed in fee. 

The plaintiff also offered in evidence a deed, executed the 
1st February, 1828, by which the premises sued for was leas- 
ed by him to the defendant, for the term of six years, at the 
yearly rent of one hundred dollars. “ And also, that said par- 
ty of the second part, his heirs and assigns, shall and will, at his 
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and their own proper costs and charges, surround and enclose 
the said lots with good and substantial fences, and cultivate and 
improve the same, and pay and perform all taxes, &c. That 
he the said party of the second part, and his heirs, shall 
not assign or transfer, or Jet over. the said lots, or any of 
them, or any part thereof, to any person or persons, without 
the consent of the said party of the first part, in writing first 
had and obtained therefor—that the said party of the second 
part, his heirs, &c., shall and will peaceably and quietly yield, 
surrender, and give up to the said party of the first part, his 
heirs, &&c., the premises aforesaid, at the end of the said six 
years, or sooner, determination of said lease, together with all 
and singular the improvements thereon, or which may be 
made thereon: Provided always, and the said party of the se- 
cond part, is hereby authorized and empowered, at any time 
within three years from the date hereof, at his own proper costs 
and charges, to erect and build a good dwelling-house, on one 
of the said lots; and the said party of the first part, hereby 
agrees at the expiration or sooner determination of the said 
term, to pay to the said party of the second part, for the im- 
provement of such good dwelling house, if erected and stand- 
ing on the premises, its fair value, to be appraised by three dis- 
interested persons, one to be appointed by each one of the said 
parties, and the third to act as umpire between the other two, 
to be appointed by them.” ‘The remaining covenant is, that if 
the party of the second part violated any of the covenants en- 
tered into by him, the party of the first part might enterand ex- 
pel him from the premises. 

The plaintiff also offered evidence to prove, and the defend- 
ant admitted that he claimed to hold the premises adversely, 
but the plaintiff failed to prove by positive testimony, that the 
defendant had claimed to hold adversely during the term of 
said.lease. The plaintiff offered no evidence of legal title. 

The defendant offered in evidence, and relied on a patent 
from the United States, embracing the premises in question, to 
one Joshua Kennedy, usually called the “ Price Grant.” 

The defendant’s counsel then moved for the following char- 
ges: 1. That although it was a well established .ule of law 
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that a tenant cannot-call.in question the title of his landlord, 
that such restriction only continues during the term of the de- 
mise. and that if during the term the tenant neither disclaims 
or breaks any of the covenants, after its expiration, lie has a 
right to show that the landlord, at such time, has no right to the 
premises by the legal title. 

2. That from the terms in which the lease, in this case, is ex- 
pressed, the agreement to pay for the improvements thereon, 
became a condition precedent, and that the plaintiff could not 
recover possession of the premises until he had paid the defend- 
ant for such improvements as had been proved to have been 
made in conformity with the terms of the lease. 

Whereupon, the court charged, that a tenant, when sued for 
the possession of demised premises, was precluded, as well at 
any time after the lease had expired, as during its existence, 
from calling in question the title of his landlord, or improving 
an outstanding iitle from a stranger: and also, that the agree- 
ment to pay for improvements is an independant covenant, on 
which the defendant may seek his remedy at law, but does not 
prevent his recovering possession of the_premises, although he 
may be liable to tbe defendant for the value of such improve- 
ments. 

To all which the defendant excepted, and which he now as- 
signs for error. 


Grssons, for plaintiff in error. 


CampBELL, contra.—It was not necessory that the plaintiff 
should have shewn that the disclaimer of the defendant was, 
during the continuance of the term, to give him the benefit of 
the rule, that the tenant cannot dispute the title of his landlord. 
[5 Wend. 246; 1 Cowen, 575; 3 Peters, 44; 5 id. 485; 30 
Eng. C. L. 67; 4 M. & S. 347; 2A. & E. 17.] ‘ 

As to the covenant to pay for improvements, there was no 
proof that any were made ; but in addition, if any such were 
made, they were forfeited by a disclaimer. Upon this point, 
the lease itself is express, as well as the general law. [3 Pe- 
ters, 44; 4 Wend. 633.] 
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But the agreement to pay for improvements is not in thena 
ture of a condition, but forms an independant covenant. The 
lease is for six years—the rent is nominal—the covenants to 
improve pay taxes, and yield possession, are all secured to the 
lessor, by a general and controlling clause, allowing a re-entrys 
and providing for the expulsion of the tenant. [8 Cowen, 266, 
295; 14 Wend. 219; 4H. & J. 285; 6 Leigh, 154; 6 Cow- 


en, 302.] 


ORMOND, J.—The charge moved for, assumes, that ifthe 
tenant does not disclaim the title of the landlord, during the 
tenantcy, he is not precluded from setting up an outstanding 
title after its expiration. 

The rule, that the tenant cannot dispute the title of his land- 
lord, continues as well after the tenantcy is at anend, as during 
itscontinuance. He cannot change the character of the ten- 
antcy, by his own acts, so as to enable him to hold against his 
landlord, who reposes under the security of the tenantcy, unless 
after disclaimer of the title of the landlord, he, with knowledge 
thereof, permits the tenant to remain in possession such a length 
of time that the statute of limitations bars an entry. [Tillotson 
v. Kennedy, 5 Ala. and cases cited on the brief of defendant in 
error.] There is no foundation whatever for the supposition, 
that if the tenant does not dispute the landlord’s title during the 
continuance of the lease, he may set up an outstanding title in 
a stranger, afterits termination. If such were the law, a de- 
mise would be a most hazardous thing, as it would be inthe 
power of the tenant, at the termination of the lease, by setting 
up an outstanding paramount title in a stranger, to deprive the 
landlord of the benefit of his possession. Whatever, however, 
might be the injurious consequences to the landlord, from the 
admission of such a principle, it is perfectly clear no such rule 
of law exists. 

We do not consider it necessary to enter upon the enquiry, 
whether the construction, put by the court, on the covenant, 
that the landlord was to pay for the erectionof the house, which 
the tenant was at liberty to build, was correct or not, as it does 

30 
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not appear from the record that the house was built. The 
charge, therefore, so far as we can judge from the record, was 
purely abstract; and whether right or wrong, could not pre- 
judice the plaintiff in error. 

Let the judgment be affirmed. 





ALLEN v. BEST. 


1. Land was levied on under an execution issued by a justice of the peace, and an 
order made by the Circuit court directing its sale ; the costs, up to the time the 
papers were returned to court, were $3 81-100, and the entire costs are stated 
in the venditioni exponas, at $13 81-100. The order of court is, that the sheriff 
“ be commanded to sell, &c.,” and the termsof the venditioni exponas ar, 
that he is “‘ commanded to cause to be made of the lands, &c.:” Held, 1. That 
the inference is, that the costs were increased by the action of the Circuit court. 
2. That the legal effect of the terms employed in the order and renditioni ez- 
ponas is identical ; consequently, there was no variance between them. 

2. Quere? will a purchaser at a sheriff’s sale be affected by a variance between the 
venditioni exponas, and the order under which it issued, if the writ is not void. 


Wrair of error to the Circuit Court of Barbour. 


This was an action of trespass under the statute, at the suit 
of the plaintiff in‘error against the defendant, to try the title to a 
tract of land situate in the county of Barbour; as also to recover 
damages for its occupancy. The cause was tried on the plea 
of “not guilty,” a verdict returned for the defendant, and judg- 
ment thereon rendered. 

From a bill of exceptions sealed at the trial, it appears that the 
land in question had been levied on by a constable in virtue’ of an 
execution issued by a justice of the peace, and the papers and 
proceedings in the case before the justice, returned to the circuit 
court. The order of that court, after describing the land, affirm- 
ing the regularity of the proceedings, &c., proceeds as follows: 
“therefore, on motion ofthe plaintiff, by attorney, it is ordered by 
the court, that the sheriff be commanded to sell said land in satis- 
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faction of said plaintiff’s demand, and the costs, &c.” In the or- 
der, the execution issued by the justice, is described as being for 
«Forty-cight 42-100 dollars, with interest thereon from the 19th 
day of May, 1841, $3 81—costs below.” The venditioni ex- 
ponas issued upon this order, after describing the land, &c., pro- 
ceeds thus, “you cause to be made the sum of forty-eight 42-100 
dollars, with interestthereon from the 19th day of May, A. D. 1841, 
which,” &c.; “as also, the further sum of thirteen 81-100 dollars 
in and about’ the said suit in that behalf expended,” &c. The 
defendant’s counsel objected to the venditioni exponas, on the 
ground that it did not conform to the order of sale. The objec- 
tion was sustained, and the writ excluded from the jury. 


Wm. Cocaran, for the plaintiff in error. 
No counsel appeared for the defendant, 


COLLIER, C. J.—We are at loss to perceive any material 
variance between the order of court directing a sale of the land, 
and the mandate. by which it was carried into effect. In de- 
scribing the execution which had been levied by the constable, 
the costs of the proceedings, up to the time they reached the cir- 
cuit court, are stated in the order to have been three 81-100 dol- 
lars, while in the venditioni exponas, the entire costs are put 
down at thirteen 81-100 dollars. The fair inference is, that the 
costs were swelled to this latter sum by the action of the circuit 
court; the more especially as its mandate does not require or au- ° 
thorize any more to be collected than is thus expressed upon its 
face. 

It is said by the plaintiff’s counsel, that the only discrepancy 
pointed out is, that the court orders that the sheriff «be command- 
ed to sell” the land, &c., while by the venditioni exponas, he is 
“commanded to cause to be made of the lands,” &c. The legal 
effect of these terms is identical. When an executive officer is 
commanded by process to cause money to be made of property, 
he is authorized to sell it, for this is the only mode by which he 
can make it available in the collection thereof. This objection, 
then, is equally untenable as the first. 

But suppose there was a discrepancy which did not go the ex- 
tent of making the venditioni exponas utterly void, would a bona 

fide purchaser at the sheriff's sale be thereby affected? [Boren 
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et al v. McGehee, 6 Porter’s Rep. 444; Wyman et al. v. Camp. 
bell et al. id. 219.] Wemerely state this question; the view ta. 
ken does not require that it should be answered. 

The judgment of the circuit court is reversed. and the cause 
remanded. 





McLEOD, er at. v. MCDONNEL AND WIFE. 


1. A testator made his will inthese terms: “ That all my property, both real and 
personal, of which I am now possessed, or may hereafter accrue, be retained 
and continued together, till my youngest child may have arrived at lawful age; 
at which time all the above property, with its increase, from now on to the time 
of my youngest child arriving at lawful age, to be equally divided among allmy 
lawfal heirs.” His property consisted of lands, slaves, stock, ‘plantation uten- 
sils, &c. He died leaving a widow and five infant children. Held, that the 
intention to be gathered from these expressions, in connexion with the circum: 
stances, is, that the family relation between the wife, children, and slaves, shall 
be continued, and that the plantation be carried on for the benefit of the family, 
The wife, under this will, takes a vested interest in one-sixth part of the estate, 
to be divided at a future period. 

2. The provision for the wife is inconsistent with dower and distribution of the 
same estate, consequently, without any express legislation upon the subject, she 
would, in equity, be put to her election. 

3. The only change of law, made by our statute, which requires a widow to signi- 
fy her dissent from the provision made for ber by her husband’s will, is to intro. 
duce a determinate period, within which she must signify her dissent, or else 

_ ,the provision, if in equity, a bar of dower, becomes absolutely a bar at law. 

4. When application is made for an allotment of dower, and distribution of the 
personal estate, to the County court, which has possession of the will by pro- 
bate, and the will is inconsistent with such claim, there is a defect of jurisdic 
tion in the court to act upon the petition, unless the fact of dissent from the will, 
is shown affirmatively. s 
Wair of error to decree of the judge of the country court of 

Wilcox county on a petition for dower. 


The case made in the petition is this: Angus McIntosh, in his 
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lifetime, intermarried with the petitioner, Janet, (who, after his 
death, intermarried with the petitioner, McDonnel;) and, during 
the coverture, and at the time of his death, was seized in fee of 
certain lands described in the petition; also, of certain slaves and 
other personal chattels McIntosh died in 1838, leaving four 
children surviving, all of whom are minors. Previous to his 
death, he made and published a will, in which he made no ex- 
press provision for his wife. This will was admitted to probate, 
and Alexander. McLeod and the petitioner, Janet, were appoint- 
ed as administrators with the will annexed. She intermarried 
with McDonnel in 1843, and he thereby, in right of his wife, be- 
came a co-administrator with McLeod. 

The prayer is, that dower of one-third part of the lands may 
be allotted, and a distribution of one-fifth of the personal estate. 

This petition was filed in July, 1843, and citations were order- 
ed to be served on the co-administrator, McLeod, as well as the 
infants. After service, a guardian ad litem was appointed for the 
minors; and the defendants demurred to the petition, which, be- 
ing overruled, they pleaded as follows: 

1. The minors, by their guardian, objected, that the prayer of 
the petition ought not to be granted, because the said Janet did 
not, within four years after the probate of the will of McIntosh, 
dissent therefrom; and because the said Janet is therein provided 
for according to the act of assembly, and has acquiesced in the 
provisions thereof for more than five years. 

Upon this, issue was taken. 

2. The administrator objected, that by the provisions of the 
will of McIntosh, his estate was to be kept together until his 
youngest child should be of age, which period has not elapsed ; 
and that the said Janet acquiesced in the will for more than four 
years; also, that the estate has not yet been settled, there being 
outstanding debts unpaid. 

The petitioners demurred to this plea; but the demurrer being 
overruled, they then replied : 

That there was money, choses in action, and other personal ef- 
fects more than sufficient to pay and satisfy the outstanding debts 
beyond the property described in the petition. 

The defendant demurred to this replication; but, it beg over- 
ruled, issue was taken. 


No jury trial was demanded, and the issues were all determin- 
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ed by.the court in favor of the petitioners, and a decree rendered 
for the appointment of commissioners to set apart and allot dower 
of one-third part of the lands; and to distribute one-fifth part of 
the personal estate. 

In the course of the investigation, but not until after the peti- 
tioners had closed their case, the will was offered to be read by 
them. The defendants objected to the reading of it then, and ex. 
cepted to the decision of the court overruling their objection, 
The will is in these terms: 

I, Angus McIntosh, do constitute and make this my last will 
and testament, as follows: That in the first place, all my lawful 
and just debts be paid. 2nd. That all my property, both real 
and personal, of which I am now possessed, or may hereafter 
accrue, be retained and continued together till my youngest child 
may have arrived at lawful age; at which time, all the above 
property, with its increase from now on to the time of my young- 
est child’s arriving at lawful age, to be equally divided among all 
my lawiul heirs. in witness. &e, executed on the Ist January, 
1838, in the presence of three witnesses, and admitted to probate 
29th same month. 

The several matters determined by the judge of the county 


court, are now assigned as error. 


Beruaea, for the plaintiffs in error. 
Seuvars, contra. 


GOLDTHW AITE, J.—Before entering upon the considera- 
tion of our statutes which define the right of the widow to dower 
in the real, and distribution of the personal estate, and compels 
her to elect between the will and legal provision, it is proper to 
consider whether the will before us makes any provision for the 
widow; and if it does, whether it was intended or has the effect 
to bar her claim to dower and distribution, or to put her upon an 
election. 

1. In the construction of a will, the great object to be ascer- 
tained is the intention of the testator; and, when discovered, 
that will always prevail, if not inconsistent with the rules of 
law. The clause of the will of which the intention is to be as- 
certained, is this: « That all my property, both real and personal, 
of which I am now possessed, or may hereafter accrue, be re- 
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tained and continued together till my youngest child may. have 
arrived'at lawful age; at which time, all the above property, with 
its increase from now on to the time of my youngest child ar- 
riving at lawful age, to be equally divided among all my lawful 
heirs.” To ascertain the general intention of a testator, when 
his will is not clearly expressed, we ajprciiend itis periectly le- 
gitimate to look at the condition of his fami'y, the nature and’ de- 
scription of his property, and even the state of.society where he 
has had his residence. Here, there is no express provision made 
for the support of his wife or children; but we are not to infer 
from its absence that no such provision was intended. . Hedi- 
rects his property to be retained and continued together. This 
property, besides real estate, consists of slaves, stock and planta- 
tion utensils; so that the selling, or even hirmg out seems to be 
inhibited.. He does not provide that the property shall accumu- 
late, but directs that all ot it, with its increase, a term perfectly. fa- 
miliar to all, shall be divided ata future day. His children, five 
in all, are minors, in 1843; so the presumption is, that in 1838, 
when the will was made, some, and, perhaps, the most of ‘them, 
must have been of a tender age. With these expressions, con- 
nected with these circumstances, his general intention cannot be 
misunderstood. It was, that-the family relation should be con- 
tinued between his wife, children and slaves, and that his planta- 
tion should be carried cn for the benefit of his family. Inno 
other manner can the expressed direction to retain and continue 
the property together, be carried out, unless we suppose the ab- 
sutdity of keeping slaves and stock, without using them. 

The intention is clearly expressed, that his real and personal 
estates shall go to the same persons; and, when #elerence is had 
to the general intention of the testator, it leaves no reasonable 
doubt that his wife was intended to be included in the general 
term lawful heirs. It is possible that, if this was a devise of real 
estate only, the proper construction of this term, uncontrolled 
by the obvious intention that there should be no division of the 
estate, would be to confine it to the heirs. at law; but when it is 
used with reference to the personalty, it means next of kin, un- 
less this meaning is controlled by the context; because the next 
of kin are the only persons appointed by the law to succeed to 
personal property. [Holloway v. Holloway, 4 Vesey, 649; 
Lowndes v. Stone, 5 Vesey, 403; Vaux v. Henderson, 1 J. & 
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W. 386.] Here, the testator uses the term, lawful heirs, in the 
same sentence where he ‘fixes the period for distribution; and ap- 
parently endeavors to give point to it by prefixing ail, as if to 
indicate that allmy children would not convey his meaning. In- 
dependent of the strong presumption arising from the use of the 
words lawful heirs, instead of children, another springs out of the 
entire omission of a provision for his wife, or any reference to her 
legal claims; because it is utterly inconsistent with common ex- 
perience that the testator could’ have supposed that ail his es- 
tate, real as well as personal, could be kept together unless a sa- 
tisfactory provision was made for his wife by his will. The ex- 
pressed intention, that all the property shall be retained and con- 
tinued together, coupled with the use of a term which includes all 
the distributees, is conclusive that his intention was to provide for 
his wife in the same manner and to the same extent as each of 
his children. 

The only doubt we have had of the correctness ofthis con- 
struction, was, that on the first reading of the will, it seems to 
convey the idea that the estates of those entitled to the personal 
property was not to vest until the youngest child became of age; 
in which event, the children and widow would have no present 
interest in it, but the estate would vest in and be divisible be- 
tween such persons as should then answer the description of law- 
ful heirs. Independently of the fact, that such a construction is di- 
rectly counter to what we have ascertained is the general inten- 
tion of the will, it would defeat the particular and expressed in- 
tention that the personal and real estates should goto the same 
persons. It is said, a bequest of personal estate toa person when. 
he becomes of age, or to several, to be divided among them at a 
particular period, does not vest until the period arrives; and that 
there is a difference in this respect in the construction of bequests 
and devises, growing out of the circumstance that courts ef equi- 
ty take their rules of construction from the civil law. [Machen 
v. Reynold, 14 East, 601; Hanson v. Graham, 6 Vesey, 2393 
Stapleton v. Cheales, Pre. Chan. 317.] But a devise in the same 
terms vests an immediate interest. [Goodtitle v. Whitley, 1 
Burr. 228.] The rule of the civil law, with respect to bequests, 
only applies, however, when there is nothing in the context of the 
will to explain the intention; and, therefore, a direction to apply 
the interest of the fund bequeathed, has been held a sufficient in- 
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dication of the intention to vest the legacy immediately. [Fon- 
ereau v. Fonereau, 3 Atk. 645; see other cases to the same ef- 
fect, 1 Roper on Leg. 388.] 

From what has been said, it will be apparent that our conclu- 
sion is, that under the will the widow took am absolute vested 
interest in one-sixth part of the testator’s real and personal es- 
tates, to be divided at a future period. No question is raised as 
to the extent of her present interest in the income derived from 
the labor of the slaves on the plantation; and,.therefore, no opinion 
is given on that subject. 

2. We are next to inquire, if this provision in the will is incon- 
sistent with the legal right to dower and contribution, and was 
intended in lieu thereof. The rule in equity, which governed 
previous to any legislation on this subject, is, that to put the wi- 
dow to the alternative of either waiving her interest under the 
will, or foregoing her right to dower in the lands of her husband, 
it must be clearly evinced that her taking both interests will de- 
feat the general intent of the devisor. [Powell on Dev. 466.} 
Roper says, the rule, as settled by modern decisions, requires 
that, in order to deprive a widow of dower, it must be shown 
that the testator intended to exclude her from it; as, for instance, 
where there is an inconsistency between her claim of dower 
and the'disposition of the estate by the will. [2 Roper on Leg. 
414.) In Foster v. Cook, [3 Bro. C. 347,] Lord Thurlow held, 
that the widow ought not to be put to her election, but by express 
language, or an inference which was irresistible. What circum- 
stances will authorize such an inference, is exemplified by many 
eases. Thus. in Villa Real v. Lord Galway, [1 Bro. C. 292,} 
there was a devise of an annuity to the widow for life. Ali the 
testator’s estates were subjected to this annuity, and devised 
to trustees in trust to permit his daughter to receive all the rents. 
Lord Camden held the widow to an election, inasmuch as the al- 
lowance of dower would be inconsistent with the devise. So, 
in Chalmers v. Stovil, [2 V. & B. 222,] a devise of lands, in 
which the widow was entitled to dower, to her and two others, 
to be equally divided between them, was considered a case for 
election. Other cases of similar import might be cited, but these 
are satisfactory to show that the bequest and devise here of pro- 
perty, in which the widow was entitled to contribution and dow- 
er, to-her and others, to be all equally divided between them, 
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makes her claim under the law inconsistent withthe will, and 
raises an-irresistible inference that it was not the testator’s inten- 
tion that she should have both. We have chosen rather to deter- 
mine this point of the case upon equity principles, than to have re- 
ference to our statute; though under one very similar, in Virgina, 
it has been héld, that the intention of the testator that the devise 
should operate as a bar of dower, might be shown by an aver- 
ment dehors the will. [Ambler and Wife v. Nelson, 4 H. & M. 
23.] But in this respect only, it is said, does the Virginia act 
vary the common law. [Herbert v..Wren, 7 Cranch, 370.] We 
have also forborne a consideration of an earlier statute, which 
declares “that the widow may, in all cases, waive the provisions 
made for her in the will of her deceased husband, and claim her 
dower, which shall be assigned her accordingly: in which case, 
she shall receive no part of such provision, unless it appears 
plainly by the will that the testator intended it in addition to her 
dower.” [Clay’s Digest, 172,§ 1.] Whether this was intended 
to introduce a rule of construction different from that which pre- 
viously obtained in equity, or was intended to relieve the widow 
from the consequences of an erroneous conception of her rights 
under the will, need not now be considered. 

3. The question next in order is, whether, as a provision is 
made by this will for the widow, and intended in lieu of dower 
and contribution under the statute, she is compelled to abide by 
it, inasmuch as she has never signified her dissent from it either 
in the county or superior court of her residence. The words of 
the act, so far as they relate to this subject, are these: « When 
any person shall die intestate, or shall make his last will and testa- 
ment, and not make therein any express provision for his wife 
by giving and devising to her such part or parcel of his real and 
personal estate.as shall be fully satisfactory to her, such widow 
may signify her dissent thereto in the superior or county court, 
in the county where she resides, at any time within one year after 
the probate of such will; and then and in that case she shall be 
entitled,” &c.—going on to declare she shall be endowed of one- 
third part of the real estate of which her husband was seized 
during coverture, for the term of her life; and one-half of his per- 
sonal estate absolutely, after paying his debts, if there be but one 
child; a child’s part, if there be less than four children; and one- 
fifth, if there be more. [Clay’s Digest, 172; § 3.] Our impres- 
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sion at first was, that the term, express provision, was to be un- 
derstood as directing an election only in case of a provision ex- 

ressing to be in lieu of dower; but further consideration has sa- 
tisfied us that the evil intended to be obviated was the difficulty 
which previously existed of ascertaining when and how an elec- 
tion was to be made byher. According to the course of equity 
law, the widow was entitled to an account before she was com- 
pelled to elect; and a suit in equity was frequently necessary to 
compel the election. This seems to be the only change made by 
the statute in the existing law—a fixed and definite term was 
introduced within which she is compelled to signify her dissent to 
the will; and if this is not made, it then, if any provision is made 
inconsistent with her right under the statute, becomes obiigatory 
upon her. Such is the construction which similar enactments 
have received in Virginia and Kentucky. [Blunt v. Gee, 5 Call. 
481; Shaw’s Devisees v. Shaw’s Heirs, 2 Dana, 341. See, also, 
Ex. of Green v. Green, 7 Porter, 19.] 

4. The application of what has been said to the case before 
us, will show that the county court should have declined jurisdic- 
tion. The will of McIntosh was admitted to probate in that 
court in January, 1838, and letters testamentary granted upon 
it. . It was thus, as a court of probate, in possession of the will, 
and no allotment of dower or distribution could be made as in 
case of intestacy, or if, as there was no provision for the widow, 
because such a course would be inconsistent with the will; and 
the jurisdiction could only be revived by causing it to appear that 
the widow had signified her dissent from its provisions within the 
year, in the manner provided by the act. The defect of jurisdic- 
tion appearing from the records of the court, the question was 
necessarily involved in the demurrer to the petition, which, in our 
opinion, ought to have been sustained upon this ground. The 
demurrer to the plea, by the administrator, that the estate had not 
been settled, would bring that point of the case within some ex- 
pressions used by us in the case of Ex. of Green v. Green, {7 
Porter, 19;] but, as the point was not raised in that case, and is 
not there decided, we choose to confine our present decision to 
the demurrer to the petition; and this the rather because the in- 
fluence of the statute which authorizes distribution of an estate 
after eighteen months, [Clay’s Digest, —.] was not then consid- 
ered. 














ALABAMA. % 
Findley v. The State Bank. ee 





———~ 





a . 
The result of our opinion is, that the judgment of the county 
= court must be reversed: 
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FINDLEY v. THE STATE BANK. 


1. The Bank is not affected by a conditional execution of a note by a surety, of 
which it has no knowledge. 

2. When a note is offered to a Bank for discount, aud refused, unless an addition- 
al surety is given, which is not done, and afterwards, the note is put in suit by 
the Bank—Held, that the Bank, to show title in the note, must prove that it 
was afterwards discounted, and the money received by the principal, or carried 
to his credit, ifthe extinction of an old dcbt. Leaving thie note with the officers 
of the Bank, is a repetition of the offer to discount. 

3. Proof that the old debt was extinguished, would be evidence prima facie of the 

~ acceptance and discount of the note by the Bank. 


Error to the County Court of Tuskaloosa. 


This was a motion by the Bank against the plaintiff in error, 
on a note negotiable and payable at the Bank by Ransom Covey, 
as principal, and the plaintiff in error and one James Rogers as 
his sureties. 

An issue being made up between the parties, and submitted 
to ajury, the defendant proved that he was a mere surety to the 
note, and that he signed it upon the condition that one Nicholas 
Perkins, or some other solvent person, should sign it as co-surety, 
and that it was not otherwise to be used. That Covey, the prin- 
cipal, procured Rogers to sign it as surety, who was insolvent.— 
That on its being presented to the bank, one of the directors ad- 
vised the board, that Rogers was insolvent; that thereupon the 
note was discounted by the board upon the condition that another 
good name should be obtained, and that no other name was ob- 
tained on said note. Upon the note which was produced, was 
the following memorandum, “taken March 12, 1840—cond’t ano- 
ther name.” It did not appear that the Bank had any knowledge 
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of the condition upon which the note was ined by the de- 
fendant. 

Upon this evidence, the counsel?for defendant moved the court ° 
to charge that the facts above stated, if believed by the jury, did 
not prove that any title to the note vested in the bank, so as to 
authorize a recovery in this case, which charge the court refused, 
and to which the defendant excepted, and now assigns for error. 


Peck and Criarkz, for plaintiff in error. 
B.. F. Porrer, contra. 


ORMOND, J.—The Bank being ignorant of the condition on 
which the note was exccuted by the surety, is not affected by it, 
but we think there is no sufficient evidence in the record, that it 
has title in the note. The fact of possession, is, in general, suffi- 
cient evidence of Ownership prima facie, but here, it is shown 
that the Bank réfused to discount the note, unless another surety 
was obtained to it, which was not done. Doubtless the directo- 
ry may afterwards have altered their determination, and have 
discounted the note in its then condition, but there is no proof that 
this was done, and it would be going rather too far to infer this 
from the mere fact of putting it in suit. 

It was urged in argument, that the surety was not liable, un- 
less the principal received the money on the note. This position 
cannot be sustained. The execution of the note by the surety, 
was prima facie an authority to the principal to use it, either in 
the extinguishment of an old debt due the Bank, ér for the pur- 
pose of obtaining money from the Bank. Nor was it necessary 
after the rejection of the note by the Bank in the first instance, 
that it should be again presented by the principal for discount.— 
The leaving of the note with the officers of the Bank after its first 
rejection was a repetition of the proposition, and authorized the 
Bank at any subsequent time, to accept the note in its then con- 
dition, and if the principal was indebted to the Bank, to carry the 
amount to his credit, in extinction of the old indebtedness, and 
proof that the old debt was thus extinguished, would be evidence 
prima facie, of the acceptance of the note by the Bank. 

Let the judgement be reversed, and the cause remanded. 
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ROBERTSON v. LOCKE, er at. 


1. Where a motion for judgment was made against the sheriff and his sureties, up- 
on asuggestion, that with due diligence, the former might have made the amount 
of an execution, it appeared that the sheriffhad collected the greater part of the 
execution before its return day, and the residue afterwards: Held, that as tothe 
money collected, before the execution was returnable, the sheriff was not charge- 
able with neglect, and the plaintiff was not entitled to judgnient against him 
and his sureties, in a summary proceed:ng under the statute. 


Wair of error to the Circuit Court of Greene. 


This was a proceeding against Locke, late sheriff of Greene, 
and the other defendants, as his securities, suggesting that the for- 
mer, with due diligence, could have collected the amount of a 
freri facias, which had been placed in his hands as sheriff, to exe- 
cute and return. The defendants pleaded, 1. Not guilty. 2. That 
the sum of nineteen hundred and sixty dollars and ninety-four 
cents, was made on the execution by Locke, after the same came 
to his hands, and before the return day thereof. 3. That another 
sum, to wit, fifteen hundred and twenty-two dollars and twenty- 
three cents, was made on the execution by Locke, previous to 
its return day. 

The cause was submitted to the court for its decision, upon 
issues taken t6 the defendant’s pleas. In the judgment entry itis 
affirmed, that it appeared to the court that Locke made on the 
execution before the day of its return, the sum of $1,522 23, and 
on the day after the return, the further sum of four hundred and 
twenty dollars; a few days thereafter, the further sum of $18 71. 
All of which several sums are equal in amount to the money re- 
quired to be made on the execution, It was also ascertained by 
the court, that the money might have been made in toto by the 
sheriff, by the employment of due diligence, previous to the re- 
turn of the execution. Thereupon,a judgment was rendered in 
favor of the plaintiff for the money collected subsequent to the re- 
turn of the fi. fa. with ten per cent. damages thereon, according 
to the statute, with costs. 
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Murpny, for the ciel ff in error, contended, thaf as the sheriff 
could have made the money previous to thé return of the execu- 
tion, and had not levied, the plaintiff could not be required to re- 
ceive Iess than the entire amount to which he was entitled.. That 
the plaintiff had declined to receive the part collected, and was en- 
titled to a judgment for all,.with damages. He cited Watson’s 
Sheriff, 7;Law Lib. 143, 147; Minor’s Rep. 48. 


J. B. Ciark, for the defendant, insisted, that the plaintiff's sug- 
gestion was not made out as to the money collected, before the 
fi. fa. was returned, and the circuit court properly refused to ren- 
der judgment for that sum and damages. He referred to the case 
of Willard, Freeman & Co. v. Womack, [4 Ala. Rep. 539.] 


COLLIER, C. J.—The statute under whieh this proceeding 
was instituted, is in these words, “Whenever any sheriff or coro- 
ner, to whom an execution shall have been delivered, shall fail to 
make the money on or before the first day of the term of the 
court to which said execution shall be returnable, the plaintiff or 
plaintiffs, his, her or their attorney, shall'suggest to the court, that 
the money could have been made by said sheriff or coroner, with 
due diligence, it shall be the duty of the court forthwith to causé 
an issue to be made up, to tay the fact; and if it shall be found by 
the jury that the money could have been made by the sheriff or 
coroner, with due diligence, judgment shall be rendered againgé 
said sheriff or coroner, and his securities, or any or either of them, 
for the sum of money specified in said execution, together with 
ten per centum on the amount, &ec.” [Clay’s Dig. 218, § 85.] 

This act, it will be observed, affords a summary remedy, and 
inflicts a penalty for a neglect of duty, and according to the re- 
peated adjudications of this court, cannot be extended by con- 
struction beyond what its terms fairly import. The inquiry which 
it directs tobe made upon the suggestion, is*whether the money 
could have been made “with due diligence,” and to entitle the 
plaintiff to a judgment, this fact must be found affirmatively by 
the verdict where the defendant makes default, or éoncluded, by 
the issue where he appears and pleads. [Adams, et al. v. White, 
2 Ala. Rep. 37.] 

In Hallett v. Lee, et al. [3 Ala. Rep. 28,] it was decided, that it 
was not only competent for the sheriff to traverse the allegation 
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of the suggestion, * ion; Wt he he might interpose by*way of plea, any 
matter of avoidance which constitutes a legal defence. The de- 
fendants pleas in the present case, allege facts which negative the 
idea of.negligence, such as the statute ‘contemplates. The failure 
to make the money, a fact of which the want of diligence is pre- 
dicated, is denied by the second and. third pleas; by the second, 
it is averred that the entire &mount of the execution has been col- 
lected; and by the third, that the greater part of it has been made. 
The third plea appears to have been fully sustained by the proof, 
and on this as well as the ‘other, issue was joined, and by con- 
sent, submitted to theveourt instead of the jury. The court af- 
firms, that it was sustained by the proof, and to the extent of the 
money made upon the execution, refuses to render a judgment 
in favor of the plaintiff’ In all this we can discover no error; for 
itis clear, if the sheriff made thé ey, he is not chargeable with 
a want of due diligence for not having collected it. 

The judgment in this case will not preclude the plaintiff from 
proceeding summarily against the defendants for the money in 
the sheriff’s hands—it, in fact, furnishes evidence sufficient to 
sustain a recovery upon such a motion. 

Whether the plaintiff in execution may maintain an action 
against the sheriff at common law. and recover the full amount 
of it, when the sheriff is qwilling to pay what he has collected, 
where he has been guilty of negligence in not making the residue, 

‘a question not necessary to be considered. The proceeding 
in the case before us, is regulated by a statute, which must be 
strictly pursued. 

The judgment of the circuit court is affirmed. 





PRICE, ET AL. v. CLOUD. 


1. The omission, in a notice to a sheriff, of a rule for failing to pay over monies 
collected on an execution, to state a day certain upon which the thoney was de- 
manded from hit, is not an error which can be reached by demurrer. It is suf- 
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ficient if the notice shows the demand was madc afterithe collection, and before 
the notice. 

. Pleas to a motion against a sheriff and his sureties, for failing to pay over mo- 
ney collected on an execution, are bad, when they assume a return of satisfac. 
tion, and assert that the return is a mistake. 

3. Any plea by @ surelyyimsuch 2 case, is bad, which attempts to deny the liabili- 
ty of the principal on behalf and in the name of the surcty. When the sheriff 
is a party, the defence, with respect to hisliability, must be carried on in his name. 

4, When a bond is alleged to have been delivered as an escrow, and the evidence has 
no tendency to show that the condition of the delivery wa 
known te the person to whom the delivery is made, the evidence may be rejected. 


; communicated or 


5. When there is a return of satisfaction to an execution, it is not competent for 
sureties of the sheriffto show, asa defence, that no money was paid to the she- 
riff, but that the satisfaction was entercd on account of property reseived, unti! 
the return is set aside. Whether it would be set aside, on a proper showing, Quere. 

6. The return of satisfaction upon anexecution, without any date or evidence in 
connexion with it, refers to the return day of the exccution. 

7, When there is a return of satisfaction, by the sheriff, it is unnecessary, in a mo- 
tion against surcties, who became so previous to the return day, to shew any 


thing more than the return, and a demand of the money. 
Writ of error io the County Court of Benton county. 


Motion by Cloud, for judgment against Price, as sheriff of Ben- 
ton county, and the other defendants, as sureties upon his official 
bond. The notice of the motion alleges, that a fi. fa. issued from 
the county court of said county, on the 26th July, 1841, in favor 
of Cloud, against Erasmus R. Burt and George Morgan, for 
$121 87, and $13 31 costs, returnable to the then next term of 
said court. That on the same day it was placed in Price’s hands 
as sheriff, to be levied and returned; and that he, after the re- 
ception of the said fi. fa. and before the return day, being said 
sheriff, and by virtue of the said fi. fa. collected the money and 
costs due upon said execution. Which said monies the said 
Price is charged with having failed to pay over, on demand, to 
the plaintiff. 

The notice then proceeds to inform Price, that on the 4th day 
of the July term of the county court, the plaintiff would move for 
judgment against him, and his securities in Office for the amount 
of money so collected by him, together with five per cent. per 
month from the time of making such demand. The notice is 
addressed to Price only, but in the caption, the:ease is stated as 
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against him, and Thomas N. Williams and Isaac Haynes, securi- 
ties. ; 

It seems, from the pleadings, that the securities, Williams and 
Haynes, appeared and contested the motion, as well as the sheriff. 

Price pleaded, 1. That his return to the execution was a mis- 

take, and that in fact, no money was made upon it. 2. The 
sureties pleaded the same matter in their own behalf. 3. The 
sureties pleaded that no money was collected on the execution. 
Demurrers were interposed to their pleas, and sustained by the 
court. 4. Price, for himself, pleaded that he did not fail to pay 
over any money collected, as charged by the plaintiff in his sug- 
gestion; and upon this there was issue. 5. The sureties for them- 
selves, pleaded, after craving oyer of the bond, that judgment 
‘ought not to be rendered against them, because the said bond 
was delivered as anescrow, and to take effect only upon condi- 
tion that the names of John Lawson, James Crow and William 
Dothard, should be procured and signed as co-obligors. 6. A 
similar plea to the last, concluding that, therefore, the bond is not 
their deed. Upon these, after demurrer overruled, the plaintiff 
took issue. It should be noticed, that the bond set out on oyer, is 
dated the 29th July, 1841. . 

In the progress of the trial, the execution was offered in evi- 
dence, which is indorsed, “came to hand same day as issued.— 
Wm. C. Price, sheriff. Satisfied in full, Wm. C. Price, sheriff.” 
One Wilkins was offered as a witness on behalf of the defendants, 
Williams and Haynes, who stated that he was in the court house 
at the time of the signing of the bond, but did not recollect that he 
was present in the same room and at the same time of the sign- 
ing by the sureties; that as agent for the sheriff, he had made an 
arrangement for the signing of the bond, and procured the sure- 
ties and the promise of signing by those other persons who did 
not sign it, because he was to be the deputy of the said sheriff; it 
was his understanding, and he knew it was so understood by 
Williams and Haynes, that Lawson, Crow and Dothard, were 
to sign the bond, together with them, and he still supposed they 
were all going to sign it; and knows that Williams and Haynes 
so understood it at the time of their signing; yet he had himself, 
about the time of his signing, advised Lawson, Crow and Dothard, 
not to sign it, as Williams and Haynes, had secured some pro- 


perty from the sheriff, which would be some indemnity to them; 
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but Williams and Haynes signed the bond without knowing that 
he had so advised. He also stated, that Williams and Haynes 
obtained a negro man from Price. The evidence of this witness 
was excluded from the jury. 

Burt, one of the defendants in the execution, was offered as a 
witness to prove that something else than money was received 
by the sheriff as the consideration for the indorsement of satisfac- 
tion on the execution. And also,to prove the arrangement be- 
tween himself and the deputy sheriff, which ied to the indorse- 
ment of satisfaction. The plaintiff objected to the competency 
of this witness on the ground of interest, and the court sustained 
the objection. 

Wilkins, the witness first named, was asked, 1. To state all 
he knew in reference to any arrangement made for the satisfac- 
tion of the execution then shewn to him, between the sheriff and 
his deputy, and the defendants in execution, or either of them.— 
2. What was received by the sheriffin satisfaction of the execu- 
tion. 3. Was not a gold watch received from defendants in sat- 
isfaction, in consequence of which, the return of satisfaction was 
made. 

These questions were all objected to by the plaintiff, and the 
objection sustained. 

The plaintiff’; counsel was introduced as a‘ witness, and was 
proceeding to state, that a week or two after the return term of 
the execution, he was called on as plaintiff’s attorney, by a per- 
son who represented himself as the holder of witnesses re- 
ceipt for the note on which the judgment warranting the execu- 
tion was founded. Witness had never before or since, seen this 
person, and he did not shew the receipt. One Doct. Fuller ap- 
plied to witness for the money due on the execution, and showed 
him his receipt, whereupon witness went to the sheriff and de- 
manded the money, when Price told him he had collected the 
money, but did not have it then, but would in about a week.— 
About a weck afterwards, the person referred to as unknown, 
came to witness as before stated, and the witness made a demand 
of the money of Price, in his presence. The defendants resist- 
ed the introduction of this evidence, and excepted to its admis- 
sion, as they also did to the several rulings of the court before 
mentioned. 

The defendants, Willlams and Haynes, asked the court to 
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charge the jury, that the execution and return upon it, made by 
Price as sheriff, was prima facie evidence of what it purported 
to be; and that the indorsement on the same of “came to hand 
same day as issued. Wm. C. Price, sheriff. Satisfied in full, 
Wm. C. Price, sheriff,” was prima facie evidence in the absence 
ofall other proof, that the execution was satisfied on the same 
day it came to the sheriff’s hands. And that if the jurv believed 
that the execution was satisfied on the same day it came to hand, 
to wit, the 26th July, 1841, then the said Williams and Haynes 
having executed the bond on the 29th of that month, were not 
liable. This charge the court refused. 

The court was also requested to charge the jury, that to au- 
thorise the plaintili to recover in this case against Williams and 
Haynes, it was incumbent on him to prove that the execution was 
satisfied, and the money collected and reccived by the sheriff 
subsequent to the time when the said Williams and Haynes be- 
came his sureties, which charge the court refused, and _ the defen- 
dant excepted. 

All the questions raised in the court below, are opened by the 
assignments of error, and in addition, itis insisted that the notice 
of the motion is defective in not setting out when the money was 
demanded from the sheriff. 


T. A. Watxer and 8. F. Rice, for the plaintiffs in error, in- 
sisted, 

1. That it was necessary to aver in the notice or allegation, 
the time when tle money was demanded, and that for this omis- 
sion, the demurrer to the plea should have been visited upon the 
notice. [Barton v. Peck, 18. & P. 486; Broughton v. State Bank, 
6 Porter, 48.] 

2. Sureties of a sheriff are not liable for improvident contracts 
made by their principal, and it was competent for them here to 
shew, that no money was received on the execution. [Bobo v. 
Thompson, 38. & P. 335. 

3. The effect of the return, unexplained by evidence, is to re- 
fer the satisfactian to the earliest time it could have been sat- 
isfied. This would be previous to the engagement of the sure- 
ties, and therefore, they are not liable. [U.S. v. Giles, 9 Cranch, 
212; Fitts v. Hawkins, 2 Hawks, 394; 11 Gill & J. 382; Town- 
send v. Everett, 4 Ala. Rep. N.S.] 
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failed to pay over on demand of the plaintiff.” 

this, in connexion with the other averments in the notice, it is evi- 
dent the demand was made before the notice of the motion, and 
afier the collection of the money, Ifa demand was alleged on a 
particular day, the precise day would be immaterial, and proof of 
ademand within these periods, would be sufficient. ‘The cases 
of Burton v. Peck, fl 8S. & P. 486] and Broughton v, State 
Bank, [6 Porter, 48] only require a demand to be specially aver- 
red and proved, but neither case has been considered as requiring 
a precise day to be sct out. 

2. The two pleas first pleaded, assume that the execution was 
returned by the sheriff; and may be considered as alleging that a 
return of satisfaction was made, Without this intendment, they 
are fatally defective, as presenting no issue whatever; and with it, 
they are bad, becatise the return, in its nature, is conclusive, so 
long as it continues on the record. Without undertaking to de- 
termine that the sheri{! would be allowed to relieve himself from 
liability by altering his return, it is certainly conclusive on him, 
and his sureties, in the absence of fraud or collusion, so long as it 
remains. 

3. The third plea, if pleaded in form by the sheriff, might be 
considered substantially as a general issue, there being no state- 
ment of the return of the execution in the notice; but it is bad as 
being pleaded by the sureties. In the case of McClure v. Col- 
clough, [5 Ala. Rep. 65,] (see also, Williamson v. Howell, 4 Ala, 
Rep. 693; Townsend v. Gordon, ib. 697.) we held that our sta- 
tutes which authorise summary judgments against sureties, with- 
out notice to them, or by giving notice to their principal, were in- 
tended, and have the effect to make the judgment against the prin- 
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cipal conclusive of every matter found by it; and that so longas 
the priricipal is alive, and is made a party, the sureties are not en- 
titled to litigate the question of liabillty, except in the name of the 
principal. This plea goes to the liability ofthe principal, and is 
in the name and on | lfof the sur ti 35 wit is b ad, therefore, with- 
in the cases cited. 

4, The evidence of Watkins was properly excluded under the 
authority of Bibb v. Reed & Hoyt, [3 Ala, Rep. 88] as not 
tending to show that the sureties here retained the a tention not to 
be bound, unless others also executed the bond; and likewise, for 
the additional reason that the condition of the delivery, if in fact 
there was any such, was not known or communicated to the 
person receiving th 

5. The evidence of burt was properly excluded, but for a 
wrong reason. The fact offored t roved by him, would 
have contradicted the sherill’s return of satisfaction, which we 
have before stated, is conclusive upon the sheriff and his sureties, 
until sct aside. We do not uw and Bobo v. Johnson, [3 S. 
& P. 885] as establishing the position contended for, because the 


question sland there was, whether the plaintiff in execution could 
be concluded by the illegal ect of the sherifi.. Whether the sure- 
ties on a proper shewing could have had the return set aside, 
and the true facts inquired into, to the prejudice of the plaintiffs 
rights, or otherwise, is a question not raised, and which, there- 


fore, we declline Lo Cr ns! 
7 


The evidence sub tly of from the witness Watkins, 
is ofthe same description, and its exclusion proper, for the same 
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. The return of satisfaction, without any date or evidence in 
connexion with it, refers to the rciurn day of the execution, and 
therefore, the court properly refused to charge, that the prima 
facie intendment was, that the execution was satisiied on the 26th 
July, that being the day when the sheriff received it. 

7 The refusal to charge, that it was incumbent on the plaintiff 
to show, toa ment against the sureties, that the exe- 
cution was satisiied, and tlie 1 y collected and received by 
the sheriffsubsequent to the time they becaine his sureties, was 
clearly erroneous, if it must be understood as instructing the jury 
that these parties could be liable unless the default of the sheriff 
was subsequent to the period when they became bound; but we 
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are not warranted i 

it must be understood with reicrence to the matter which imme- 
diately preceded it ith reference to the prima fae 
cie intendment to be drawn from the return, unaided by other 
evidence; after ascertaining the opinion of the court, that the re- 
turn must be referred to t n day, the effort then was, to get 
the instruction that th must explain by proof when the 
money was received. Now, the court very properly declined the 
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charge in this connexion. It would have been entirely compe- 
tent for the court to have said. that under that return, it was un- 
necessary for the plaintill to introd I} than was alrea- 
dy before the jury, the sureties re such 
previous to the return. ' cumstances, in Cone. 
nexion with the cli: | McCut- 
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1, Arecovery ona count for money had and received, cannot be had on proof that 
the administratrix of one executing a receipt for the collection of several claims, 
paid on demand, one of the claims, and refused further to account or to explain 
the other items of the receipt 

&. To recover on the mon y count, it isnecessary to prove that the money has been 


received, or ai least some proof must be made from which such an inference can 
be drawn. 


Error to the county court of Montgomery. 


Assumpsit by the defendant against the plaintiff in error. The 
declaration contains the money counts. 

Upon the trial, the plaintiff offered in evidence the following 
instrument of writing, proved to have been made by the defend- 
ant’s intestate. 

“Received of J. H. Sample the following claims: James Craw- 
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ford, for $8 12; Witherington, garnishment, $45 18; one on J, 
R. Parker, for $40, due the 25th December, 1836, with a credit 
of $20, April, 1837; one on L. D. Orams, for $6 12, due 1st June, 
1837—garnishment March 30, 1838. 
P. B. Baskin, Constable.” 
The plaintiff'also proved, that the receipt was presented to the 
defendant as administratrix after the death of her intestate, and 
a settlement demanded; that she settled in full the claim against 
Witherington, but did not account for any other item in the re- 
ceipt, and refused to do any thing further in the matter. The 
defendant offered evidence conducing to prove that Orams and 
Crawford, named in the receint, were insolvent; and by Parker, 
that he was good for the amount named in the receipt, but had 
no recollection of the claim, and had settled with defendant’s in- 
testate, after the date of the receipt, all just claims against him. 
The defendant's counsel asked the court to charge, that the 
plaintiff could not recover in this action unless he proved that de- 
fendant’s intestate had received the money on the claims put in 


his hands, The court gave the charge, and charged further, 
that if the defendant refused to account upon the receipt when 
presented, and gave no explanation of the disposition of the other 
claims, that it was prima facie evidence that the money was re- 
ceived to the extent of the claims specified in the receipt, unless 
rebutted by proof of the defendant. 

This charge was excepted to, and is now assigned for error. 


Hayne, for plaintiffin error, cited 4 Ala. 505 
Harris, contra, cited 7th Johns. 132. 


ORMOND, J.—To entitle the plaintiff to a recovery in this 
action upon the count for money had and received, it was neces- 
sary to prove to the jury that the money had been collected from 
the persons named in the receipt. No presumption can arise that 
the money had been received, because the administratrix refused 
to account and pay over, or to explain the actual state of the case. 
No such inference could be drawn from the facts if the presenta- 
tion had been to the intestate in his life, much Jess to his adminis- 
tratrix, who may have been entirely ignorant of the facts. 

The conduct of the administratrix is perfectly consistent with 
the insolvency of the persons from whom the money was to have 
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been collected. But whether they were solvent or insolvent, 
was unimportant: the fact to be proved was, that ti. money had 
been collected from them; or at least some proof must have been 
offered from which such an inference would arise. 

For the error of the court in its charge to the jury, its judg- 
ment is reversed, and the cause remanded. 





JACKSON v. HUGHES. 


1, Interrogatories, filed pursuant to the act of 1837, inorder to obtain the plaintiff's 
testimony, may be served either on the plaintiff, or his attorney; andif not an. 
swered, the suit may be dismissed, or continued, with the view of obtaining an- 


sewers. 


j Wair of error to the Circuit Court of Barbour. 


This was an action of assumpsit, commenced by attachment 
on two promissory notes, at the suit of the defendant in error 
against the plaintiff. A judgment was rendered for the plain- 
tiff for the amount of the notes and interest, reciting that 
the defendant had withdrawn his plea. Previous to the 
rendition of the judgment, the defendant excepted to the ruling 
ofthe court. The question arising upon the bill of exceptions is, 
whether interrogatories filed pursuant to the statute, in order to 
obtain the plaintiff’s testimony without resorting to a bill of dis- 
covery in chaucery, should be served on him personally? The 
judge of the county court decided, that such service was indis- 
pensable, although publication had been made in a newspaper for 
sixty days requiring the plaintiff to answer the interrogatories, 
and declaring, as a consequence of his neglect, that the same 
would be considered as affirmatively answered; and although the 
interrogatories were pertinent and material, and a copy of them 
had been served on plaintifi’s attorney six months previous to the 
Sitting of the court. It was not only adjudged that’ the service 

33 
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was insufficient, but, in the language of the bill of exceptions, “the 
interrogatories were ruled out.” 

The cause was removed to the circuit court by writ of error, 
where the matter of the bill of exceptions was assigned for error, 
and the judgment of the county court affirmed. 


Wiutey, for the plaintiff in error. 
No counsel appeared for the defendant. 


COLLIER, C. J.—It is admitted that the interrogatories 
had been regularly filed, and were such as the act of 1837 au. 
thorized to be exhibited in lieu of a bill of discovery. In such 
case the statute enacts, if the party to whom interrogatories shall 
be so propounded, and who shall be so required by the court to 
answer the same, shall, in sixty days after notice and a copy of 
such interrogatories served on him, fail to make answer in man- 
ner aforesaid, or shall answer the same evasively, the court may 
attach him and compel him to answer in open court, or it may 
continue the cause and require more direct and explicit answers; 
or if the party to whom such interrogatories shall be propound- 
ed, be defendent in the action, it may set aside his plea or pleas, 
and give judgment against him as by default; or if the plaintiff, 
may order his suit to be dismissed with costs, as shall, in the dis- 
cretion of the court, be deemed most just and proper.” [Clay's 
Dig. 341, sec. 160.] The failure of the plaint.ff to answer the 
interrogatories did not authorize the court to consider the truth 
of the facts whichthey sought to elicit, as either admitted or den ed. 
It is true, that in case of such neglect on the part of a plaintiff, the 
court is invested with a discretion; but this does not extend so 
far as to anticipate his answers by prescribing their terms; it re- 
lates only to the suit itself, which may be dismissed, «as shall be 
deemed most just and proper.” If the court shall believe that 
justice would be most promoted by continuing the cause until 
the interrogatories are answered, it is certainly competent under 
the discretion conferred by the statute, thus to dispose of it. 

The act of 1818 provides that “In all cases pending before any 
of the courts of record, written notice to the attorney of record 
shall be as valid and legal to all intents and purposes, as if served 
on the party in person.” [Clay’s Dig. 337, sec. 137.} This 
statute was, it is true, enacted long before that which invested 
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the courts of law with the power to compel discoveries upon 
the oath of either party; yet, so far as applicable, it operates upon 
subsequent legislation. and the question is, whether, in the present 
case, the act of 1837 is so explicit and imperative in its require- 
ments, as to make a personal service of the interrogatories on 
the party indispensable. We cannot think that there is any- 
thing in the statute or the subject matter to which it relates, 
which requires a construction so stringent. Notice to an attor- 
ney ofthe time and place of taking a deposition, it is well settled, 
js equivalent in law to notice to his client. This principle rests 
upon the fact that he represents the latter in respect to the cause; 
and that, as it is his duty, it is supposed he has such intercourse 
and correspondence with his client, as may be necessary to ena- 
ble him to conduct the suit or defence. This reason seems to 
apply with all force to the case at bar. In truth, we can discover 
no reason to warrant us in repudiating the application of the act 
of 1818. 

In refusing to consider the interrogatories as answered af- 
firmatively, the county court administered the law correctly; but 
it erred in ruling them out of court—that is, as we understand 
it, in deciding that the notice was not such as authorized a dis- 
missal of the suit, or its continuance with the view of obtaining 
the answers of the plaintiff. 

The judgment of the circuit court, affirming that of the county 
court, is reversed; and this court, rendering the proper judgment, 
reverses that of the county court, and thence remands the cause 
for further proceedings. 
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1, Where a father, upon the marriage of his daughter, or afterwards, sends home 
aslave with her, which remains in the husband’s possession for ten years, the 
presumption that it was a gifi, must be explained or rebutted by satisfactory 
proof that it was notoriously understood not to be a gift at the time; and even 
ifthere is such proof, it is not too much to say that a strong presumption arises, 
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which will warrant the inference of a subsequent absolute gift. when the contest 
is between a creditor and the donor. 


Wrair oferror to the Circuit Court of Benton county. 


Trial of the right of property to a certain slave, levied on by 
an execution in favor of Hill & Dill against one Adams, and 
claimed by Duke. 

At the trial, it was shown in evidence that Hill & Dill were 
creditors of Adams, in Georgia, previous to 1840, when the latter 
removed from thence to Alabama, where they sued him and re- 
covered judgment. The execution on this judgment was levied 
on the slave in controversy. Adams, in 1830, married the 
daughter of Duke, in Georgia, and when the new married couple 
went to house keeping, Duke sent a negro woman slave home 
with his daughter. This slave was the mother of the one levied 
on; and, with her subsequent increase, remained in Adams’ pos- 
session from his marriage up to the time of the trial. In the year 
1840, Adams executed to Duke an instrument in writing, stating 
that he had received the woman slave first mentioned and her four 
children, among which is the slave levied on, which were loaned 
by Duke to his daughter, the wife of Adams, and that he was to 
have them whenever he called for them. Adams was called as 
a witness for the claimant, and said that he always considered the 
slaves as belonging to Duke; that the woman slave was loaned 
to him for the use of his wile; that he set up no claim to the 
slaves, but had paid taxes for them in this State in the name of 
Duke, and that Duke himself paid taxes for them while they were 
in Georgia; that Duke came to Alabama about three months after 
witness removed here, and took one girl from him, which had 
been loaned in the same way, but was prevented from taking the 
others because he could not procure a waggon. He then left 
them in witness’ possession upon his executing the written instru- 
ment before mentioned. 

On this state of proof, the court charged the jury, that the send- 
ing of the slave home with the daughter on her marriage, was 
prima facie evidence of a gift by the father; but this intention 
was susceptible of explanation; and if the jury believed that the 
slaves had been in the possession of Adams in this State for 
three years before the levy, the slave levied on was subject to the 





JANUARY TERM, 1844, 261 
Hill & Dill v. Duke. 








=_ 





execution; if not, they would find for the claimant; and that the 
possession of the slaves by Adams, in Georgia, had nothing to do 
with the case. 

The plaintifis then requested the court to charge the jury, that 
if, from the evidence, they believed the woman slave was sent 
home with Adams on his marriage, either as a gift or asa loan, and 
that the slave had remained in Adams’ possession for ten years 
in the State of Georgia, without interruption, and that the slave 
levied on was born in his possession, and continued therein until 
the levy, then that a subsequent contract, or the contract évie 
denced by the instfument in evidence, did not divest the title of 
Adams, without some change of possession; and, therefore, the 
slave levied on was subject to the execution. This was refused; 
andthe jury was instructed, that it did not matter how long the 
slave remained in Adams’ possession. If it was held as a loan, 
the possession did not change the right of property as te Duke; 
and hence the slave was not subject to the execution, 

The plaintifis excepted to the several charges as given, as 
well as to that refused; and now assign the same as error. 


T. A. Warxer, for the’ plaintiffs in error, cited, Myers v 
Peak, 2 Ala. Rep. N.S. 659; Oden v. Stubblefield, 4 ib. 40; 4 
McCord, 228; Wheeler’s Law of Slavery, 72; 4 Cranch, 219; 9 
ib. 212. 


W.B. Martin, contra. 


GOLDTHWAITE, J.—We think the charge of the cir- 
cuit court, so far as it asserts that the possession of the slaves by 
Adams, in Georgia, had nothing to do with the case, cannot be 
sustained. 

Independent of our statute of frauds, the question before the 
jury was, whether Duke parted with the possession of the slave 
sent home with his daughter after her marriage, as a loan, or as 
a gift. In this aspect, there could be few facts of more weight 
than the long continued possession of the husband. _ It is certainly 
correct, that the presumption which arises when a father sends 
slaves home with a daughter upon or after her marriage, may 
be rebutted or explained; but this must be done by clear and sa- 
tisfactory proof that it was notoriously and expressly understood 
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not to be a gift atthe time. [Carter's Ex’rs v. Rutland, 1 Hayw, 
97; Killingsworth v. Zollicoticr, 2 ib. 72; Robinson’s adm’r y, 
Devore, 2 ib. 154.] It is not very material in the investigation of 
such a question, what the transaction is called by the parties, as it 
becomes a Joan or a gilt according as there is, or is not, an inten- 
tion on the part of the futher to resume the possession at some 
future time. It is indeed very diftlicult to draw a distinction be- 
tween a loan for an indefinite period of time, by a father to a 
child, when no definite object is to be accomplished, by the loan, 
and an absolute gift. But when such a loan is extended over a 
period of ten years, and no period is fixed for its determination, 
it is not too much to say, in a contest between a creditor and 
the donor, that a strong presumption to infer a subsequent abso- 
lute gift is well warranted, even if the bailment was originally de- 
signated as a loan between the parties themselves. 

We forbear to express any opinion upon the charge requested, 
further than that it seems to have considered the case as a ques- 
tion of law upon the facts proved, when it was only one as to 
ihe intention of the supposed donor at the time when he parted 
with the slave, or at some subsequent time. 

Judgment reversed, and cause remanded. 





CUTHBERT, er aus. v. LEWIS. 


1. By the act of 1843, to regulate the expences of the county of Mobile, 
certificates of State witnesses are to be paid out cf the fund in the treasury, a- 
rising from fines and forfeitures. 

2. The decision of the commissioners, appointed under the 12th section of the 
act of 1843, that a claim against the county, is valid, is conclusive upon the 
county. 

3. A declaration by the commissioners, of the fund out of which a claim declared 
valid by them is to be paid, is void for want of authority, and therefore the 
county court cannot take jurisdiction, by appeal from such a determination of 
the commissioners, and its judgment on such appeal is a nullity. 

4. When a claim has been declared valid by the commissioners, it is the duty of 
the court of roads and revenue to make the necessary order, and if it refuses, 
a mandamus is the proper remedy. 
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Error to the Circuit Court of Mobile. 


This was a petition to the circuit court, for a mandamus to the 
defendants. 

The petitioner states, that he is the owner and holder of certain 
witness certificates in State cases, in which the defendants were 
either acquitted, or are unable to pay; that the certificates were 
submitted to the commissioners appointed under the act of the 
11th February, 1843, to regulate the expenditures of the county 
of Mobile, and allowed by them, payable out of the funds then, 
and to come into the hands of tlie treasurer of the county of 
Mobile. 

The petitioner fecling himself aggrieved by this decision, be- 
cause the certificates were not recognized as a county charge 
generally, appealed to the county court, by which the claim of pe- 
titioner was recognized as a county charge. That Henry Stick- 
ney, the treasurer of Mobile county. has in his hands an amount 
arising from fines and forfeitures, suilicient to satisfy the claim, 
but refuses to do so unless the commissioners’ court will make an 
order directing him to pay the same, which order a majority of 
that court refuse to make. 

The prayer of the petition is for a mandamus to the commis- 
sioners’ court to make the order ongthe_ treasurer for the pay- 
ment of the tickets, and on the treasurer to pay the money. 

The circuit court granted a rule nisi. The minority of the 
commissioners’ court answer and express their willingness to 
make the order as required, The treasurer end the majority of 
the court in their answer, insist that the award of the commis- 
sioners, under the act of 11th February, 1843, did not finally es- 
tablish the petitioner's claim. That the decision of the Judge of 
the county court reversing the award of the commissioners, was 
void, for want of jurisdiction, and that there is no fund in the 
hands of the county treasurer for the payment of such claims. 

Upon the return of the conditional rule, the court made an or- 
der directing that a peremptory mandamus issue to the commis- 
sioners’ court, commanding it to make an order, requiring the 
treasurer to pay the claim of the petitioner out of the fund in his 
hands arising from fines and forfeitures. 

From this order, the defendants prayed and obtained an ap- 
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peal to this court, and now assign for error, 1. The court erred 


in awarding a peremtory mandamus. 

2. The court erred in the particular order made. 

3. In not dismissing the petition. 

4. In rendering judgment upon the record. 

5. In directing the exercise of a discretionary power ina par- 
ticular mode. 

6. In rendering a judgment contrary to the judgment of the 
county court, whilst that was in foree. 

7. Indirecting the claim to be paid out of funds in the hands 
of the county treasurer. 


Gispons and Parties, for appellants. The decision of the 
cause must depend on the proper construction of the different 
acts of the legislature relating to the subject. These are, the act 
of 1823, [Clay’s Dig. 600, § 7.] ‘The private act of 1836, for the 
establishment of schools—the act of 1839, [Clay’s Dig. 578, § 19,] 
and the act of 1843, to regulate the expenditures of the county 
of Mobile. 

» The true construction of the act of 1843, is not to make the 
decision of the commissioners appointed to examine into the va- 
lidity of claims of this description, binding on the commissioners’ 
court of roads and reyenue—they are merely a board to «in- 
quire” and “report” to the commissioners’ court for its future ac- 
tion, and their decision cannot be appealed from. 

The construction of theJocal law of 1836, by which the clerk 
is required “to retain and Pay over, out of fines and forfeitures, 
&c,” is that he shall retain and pay over to the witnesses, and not 
that he shall pay into the county treasury. 

The judgment of the commissioners was merged in the subse- 
quent judgment of the county court, which cannot be reversed 
by mandamus. 

The act of 1839, cannot reach this case, because it does not 
appear that the certificates were endorsed by the clerk, as re- 
quired by that act, to make them a county charge. 

A later statute, general and affirmative, does not repeal a for- 
mer one whichis particular. [Gregory’s case, 6 Coke, 19.] 

The mandamus, coinjc!!ing the commissioners’ court to do an 
act in a particular mode, as to which it had a discretion, is erro- 
neous. [9 Peters, 602.] 
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Darcan, contra. Itis unnecessary to inquire whether Lewis 
was bound to submit his claim to the commissioners; he has done 
so,and they have reported in favor of his claim. Therefore, it 
is adebt against the county, beyond all controversy. But how 
is it to be paid——out of the fines and forfeitures, or out of the 
county funds generally! In construing all the acts together, it 
will appear that the act of 1839 does not enlarge the fund out of 
which witnesses are to be paid. But if it does so enlarge the 
fund, and makes the certificate of witnesses a charge on the coun- 
ty generally, the act of 1843 limits the fund in Mobile county to 
fines and forfeitures, and if we submit to this limitation, surely 
the county cannot complain. 

Under this record, we have the right to be paid out of the 
fines and forfeitures. Our debt was ascertained, and the infe- 
rior court refused to make the order of appropriation. Our only 
remedy is by mandamus. [4 S. & P. 154; 3 Porter, 412; 
7 id. 47.] 


ORMOND, J.—-To a proper understanding of this case, it is 
necessary to take a succinct view of the several statutes which 
bear upon the question. 

The general law of 1823, [Clay’s Dig. 600, § 7,] makes the 
certificates of witnesses on behalf of the State, in criminal cases, 
receivable in payment of public dues, and requires the county 
treasurer to pay off and discharge them, out of any fines and for- 
feitures which may come into the county treasury. 

The private actof 1836, for the establishment of schools in 
the city of Mobile, gives the fines and forfeitures, and the tax fee 
of two dollars for the support of schools in the county of Mobile; 
the proviso to the 11th section, requiring the clerk of the circuit 
court to retain and pay over, out of fines and forfeitures and tax 
fees on writs, a suflicient sum to pay witnesses on the part of the 
Siate. 

The public act of 1839, [Clay’s Dig. 579, § 19,] makes it the 
duty of the circuit clerks, on issuing witness cirtificates, when the 
State fails to convict, or the defendant is unable to pay the costs, 
to endorse that fact on the certificate,,as evidence that it is 2 
county charge. 

Thus the law stood until the passage of the act of 1843, to regus 
late the expenditures of the county of Mobile. The Ist section 

54 
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declares, that all monies arising from fines and forfeitures, shal] 
be paid into the county treasury. The 3d section provides, that 
the attendance of witnesses on the part of the State, shall be a 
charge on said fund. By the 7th, the clerks are required to keep 
an accurate account of all State witnesses and jurors certificates, 
and immediately upon the adjournment of court, to make outa 
complete statement, and furnish the same to the county treasurer, 
The 9th section prohibits the county treasurer from paying over 
any money, butin pursuance of an appropriation by the proper 
court. The 12th section requires the county court to appoint 
three commissioners to inquire into the amount of debt due by the 
county, and the evidence in support of it. ‘That they shall give 
notice for all persons having claims, to present them— notice to be 
given for six weeks, and a day appointed for hearing the claims+ 
all claims not presented in three months to be barred; and it shall 
be their duty to determine upon the validity of each and every 
claim so presented, and to make a report on the same, to the com- 
missioners of roads and revenue, and any claimant, when the 
claim shall be rejected, may appeal within ten days from the de- 
cision of the commissioners to the county court, where the mat- 
ter shall be heard de nove, and in case of a rejection, not appealed 
from, the claim shall be forever barred. [Pamphlet Acts, page 
77.] By this act, the Legislature appears to have made an effort 
to rescue the subject from the obscurity in which it was envel- 
loped by the previous mass of legislation. We propose to consi- 
der, first, the design of the appointment of the commission to in- 
vestigate and pass on the validity of outstanding claims—waas its 
decision, that the claim was valid, binding on the court of roads 
and revenue?! 

This question is certainly not free from difficulty, but we in- 
cline to the opinion that it was. The commissioners were to in- 
quire into the validity of the claim—the claimants were bound to 
present their claims within a certain time, or the claim was 
barred, and their rejection of the claim, not appealed from, in ten 
days, was final against the claimant. These attributes of this 
court, for such in effect it was, would hardly have been confer- 
red upon it if it was not intended, that its action should conclude 
the county. Nor does it affect this conclusion, that the county 
was not allowed an appeal _Itis the case of the body politic, sub- 
mitting claims against itself, to the determination of its own ti 
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bunals,to which it is presumed it may always confide its inter- 
ests. Buta more conclusive reason still is, that if the commis- 
sion decided against the claimant, he might appeal to the county 
court, where the matter was to be tried de novo, and if the judg- 
ment of the commission was reversed, and the claim confirmed, 
certainly that judgment was binding. on the court of roads and 
revenue, yet no reason is perceived why more conclusiveness 
should be accorded to a judgment of one tribunal than the other, 
in favor of the claimant. 

Was the decision of the commission in this case, such an one 
as could be appealed from. The extent of their power was “to 
determine on the validity of the claims presented;” with the fund 
out of which the claim was to be paid, they had no concern; that 
was a matter not left to their judgment, but to be ascertained by 
the law making provision for the payment of such claims. The 
effect of their judgment was, therefore, merely that the claims 
were valid—their declaration of the fund out of which it was to 
be paid, was an assumption of power not conferred on them, and 
therefore, not binding on any one, although in this instance, cor- 
rect. From this it results, that the county court had no jurisdic 
tion of the appeal, and its judgment, thereupon, is a nullity. 

The question then returns, out of what fund were these claims 
payable. The general law is, that State witness tickets shall be 
paid out of the fund arising from fines and forfeitures in the coun- 
ty treasury: [Clay’s Dig. 600, § 7,] they were therefore, not a 
general cousty charge. This was not changed by the act of 
1836, for the establishment of schools in Mobile. That fund was 
still preserved for the payment of such claims, and the surplus on- 
ly, if any, to be paid to the schoo] commissioners, and it is very un- 
important to inquire, whether the surplus was paid into the 
county treasury, or directly, by the clerk of the circuit court, to 
the school commissioners. 

No change whatever was made in the Jaw, in this respect, by 
the act of 1843. The first section directs the monies arising 
from fines and forfeitures, to be paid into the county treasury, 
and the third section declares that the attendance of State wit- 
nesses shall be a charge on said fund. This was then merely a 
restoration, or more properly, a re-enzctment of the general law. 
From this examination, the following conclusions have been at- 
tained. Thattthe decision of the commissioners was final, in favor 
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of the claimant—and that it became a charge on the fund in the 
county treasury, arising’from fines and forfeitures. But as the 
9th section of the act of 1843, forbids the county treasurer to pay 
over any money but in pursuance of an appropriation by the pro- 
per court, which isthe court of roads and revenue, and as that 
court, on application, has refused to make it, we come to the con- 
sideration of the question, whether a mandamus was the proper 
remedy. 

A mandamus will lie whenever the party has a clear specific 
legal right, and no other specific legal remedy adequate to enforce 
that right. [Jones, exparte, 1 Ala. Rep. 15, and authorities 
there cited.] Thus, where an ancillary attachment was impro- 
perly dismissed, a mandamus is the appropriate remedy. [Bo- 
raim & Co. v. DuCosta, 4 Ala. 393.] So, where a nominal plain- 
tiff was improperly permitted to dismiss a suit. [Brazier v. Tar- 
ver, ib. 569.] Also, where a motion for a new trial was contin- 
ued, and at the succeeding term, the court refused to hear it.— 
[Bridges & Beers v. Miller, 3 Ala. 746.] It is true, that in a case 
where the inferior tribunal has a discretion, it will merely be re- 
quired to act, and this court would not, by mandamus, prescribe 
the judgment it should render; but that is not this case. The de- 
fendant in error has a clear legal right to an order on the treasurer 
for the amount of his claims found by the commissioners to be 
valid, and the court of roads and revenue have no discretion, but 
should make the appropriation, in order that the treasurer may be 
authorized to pay the money, if in the treasury. The order of 
the circuit court, therefore, direeting the court of roads and reve- 
nue to make the necessary order for the payment of the claims, 
out of the fund arising from fines and forfeitures, was necessary 
and proper. 

It is not material that it does not appear that the clerk of the 
circuit court made the endorsement on the certificates, required 
by the act of 1839; all inquiries of that kind are foreclosed by the 
decision of the commissioners, adjudging the claim to be valid. 

Let the judgment be affirmed. 
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HUBBERT v. COLLIER, ey mis next rrienp, «c. 


1. Where a case, in which the amount in controversy exceeds fifty dollare, is sub. 
mitted to arbitration, upon the order of a justice of the peace, under the act of 
1824, if one-half of the referees sign an award, it is competent to show that 
some of the others who did not sign it, gave their assent to it; or if the award 
isso defective as not to conclude in itself the controversy submitted, can it be 
assisted by parol proof ? 

2. Where a plaintiff, suing by a prochein ami, describes himself in the writ and 
declaration, as an infant under the age of twenty-one years, and the defendant 
pleads “not guilty,” and ‘accord and satisfaction,” the pleadings admit the 
plaintiff’s infancy ; and insuch case, a submission to arbitration and award not 
being obligatory on him, may be rejected as evidence. 

3. In an action of trespass, an arbitration and award must be specially pleaded, 
and cannot be given in evidence under the plea of accord and satisfaction. 

4, Where the defendant goes to trial without objecting that there was no repli. 
cation toa special plea, he cannot be allowed to make the objection on error. 
5. It cannot be objected, on error, that the declaration on which an issue has 

tried, was entitled of am improper term. 

6. After a verdict, in an action of trespass, the defendant cannot object to the 
declaration, that it alleges the trespass to have been committed on a certain 


month, withvut particularizing the day. 
Wnair of error to the Circuit Court of Fayette. 


This was an action by the defendant in error against the plain- 
tiff, to recover damages for an assault and battery upon his per- 
son. The cause was tried on the plea of not guilty, and ac- 
cord and satisfaction. 

The judgment entry recites, that t! 
torneys, and thereupon came a jury, &c., who were elected, &c., 
to try the issue joined, &c. A verdict was returned in favor of 
the plaintiff for the sum of six hundred and twenty-five dollars, 
and a judgment was rendered accordingly. 

On the trial, the defendant excepted to the ruling of the court. 
From the bill of exceptions, it appears that the defendant offered 


e parties came, by their at- 


} 
i 


to read to the jury the following writing: 
“The State of Alabama, Fayette county. This day came 


Matthew Hubbert and Barnett Collier, sen., and Barnett Collier, 
jun., after having agreed to leave their dispute ‘to referees, and 
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made out a particular statement, as follows: we do mutually 
agree that the assault and affray, by Matthew Hubbert and 
oilers, on the body of Barnett Collier, jun., each claiming da- 
mages, &c. (Signed,) Marruew Hvssert, 
Barnett Couuier, 
Barnett Cour.” 
“The State of Alabama, Fayette county.—Know all men, 
that Matthew Hubbert, Barnett Collier, jun., Barnett Collier, sen., 
of suid county, have agreed to submit the demand of each party 
made of the other, to the determination of Walter Harkins, Ed- 
win Harris, Adly Harris, William Erwin, William Cole, Andrew 
McAlab, Robert Logan, Charles Stewart, Daniel Ford, Zacha- 
riah Tankersly, Henry Gordon, Hugh McAlab, the report of a 
major part of whom being made as soon as may be, to any jus- 
tice of the peace of said county, judgment thereon to be final. 
(Signed,) Marruew Hussert, 
Barnett Couuier, 
Barnerr Couiier.” 
Endorsed thus: «This day the abovementioned Matthew 
Hubbert, Barnett Collier, jun., and Barnett Collier, sen., appear- 
ed personally before me, and acknowledged the above instru- 
ment to be their free act. Given under my hand this the 21st 
day of October, 1841. — (Signed.) Wiuturam J. Sparks.” 
Also, endorsed thus: “The referees believe each party to be 
guilty, and by that, each party pay his own costs. 
(Signed,) Watrter Harkins, Apty Harris, 
Rosert Logan, Wituram Erwin, 
Henry Gorpon, C. A. Srewart.” 
The reading of this paper as evidence being objected to, the 
defendant’s counsel proposed to introduce testimony to sustain 
it, and also to supply its deficiencies; but the court rejected such 
auxiliary or explantory proof; thereupon the defendant except- 


ed, &c. 


Wm. R. Sairu, for the plaintiff in error, made the following 
points: 

1. The submission to arbitration, and the informal award 
thereupon made, are not writings so conclusive, that they cannot 
be explained or assisted by extrinsic proof. The subject matter 
of controversy was doubtless such as might be submitted to ar- 
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bitration; and as ran is a mode’of adjusting matters of difference 
much favored in law, all reasonable intendments are made in fa- 
vor of awards. And the authorities very satisfactorily show, 
that the testimony of witnesses has been admitted to uphold the 
decision of arbitrators, where the written eviderice was quite as 
defective as it is in the present case r _ s Dig. 51, § 7; id. 
52; 1 Litt. Rep. — Litt. Sel. Ca. 26: 2S tarkie’s Ev. 136; 2 
A. K. Marsh. Rep. 439; 7 Cow. “on 290; 13 Maine Rep. 
367; 2 Bibb’s Rep. 158; ee on Arb. & Aw. 122, 131, 127, 
8; 1 Bibb’s Rep. 420.] 

2. Conceding that an infant, or his prochien amie, lave not 
the authority to submit to arbitration a case involving the rights 
of the former, and yet it cannot be assumed, in the present case, 
that the plaintiff was an infant, for the purpose of sustaining the 
judgment below. The question of infancy, if it was proposed to 
place the rejection of the evidence on that ground, should have 
been found affirmatively by the jury. [8 Bac. Ab. 584; 2 Stewt. 
& P. Rep. 130; 1 Bac. Ab. 208; 2 Strange’s Rep. 937; 2 Starkie’s 
Ev. 724; 2 Bul. N. P. 172; 1 Step. Com. 472; 3 Caines’ Rep. 
256; 2 Tenn. Rep. 431; 1 A. K. Marsh. Rep. 76; 5 Porter Rep. 
270; 1 Metce. Rep. 559. 

4. An infant may submit to arbitration by guardian. [8 Atk. 
Rep. 614; 3 Caines’ Rep. 256; Hardin’s Rep. 323.] The case 
of Isaacs v. Boyd, [5 Porter’s Rep. 388,] is unlike the present. 
There, the submission was by the next friend alone; here, the 
infant united with him in submitting his cause. Where an in- 
fant, especially with the advice of his friends, makes a contract 
which is prima facie beneficial, it is not void, even if it may be 
avoided upon plea. [3 Bac. Ab. 603-4; 3 Kast’s Rep. 340.] 
Here, the submission was beneficial in prospect, and consequent- 
ly the award could not be assumed to be void. 

3. Although a formal issue to the first plea may not have been 
necessary, yet as the second is affirmative, and necessarily con- 
cludes with a verification, it could not have been tried without a 
replication; and the verdict and judgment cannot consequently 
be sustained. [9 Porter’s Rep. 145; 4 Ala. Rep. 698; Hardin’s 
Rep. 151; 1 Litt. Rep. 66; Litt. Sel. Cas. 133; 2 Pirtle’s Dig. 
187; Aik. Dig. 322. | 

5. The declaration varies from the writ in being entitled 
twelve months after the appearance term, [1 Chit. Plead. 439, 
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673;] and hesides. j is not suilici@éntly explicit as to the time the 
assault and battery was committed. 


Huntineton, for the defendant.—1. The award, as it has been 
called, was not admissible under the _ of accord and satisfac- 
tion, even if the defendant below could have availed himself of 
it under any issue. Anaccord is an agreement between two or 


more persons, where once is injured by a trespass or otherwise, to 


satisfy him with some recompense. and the payment thereof is a 
satisfaction. [Jac. Law. Dic. Tit. Ac cord.] It admits and 
atones for the injury, and so hee, is a bar to any subsequent ac- 
tion. Unlike a submission to arbitration, it presupposes no mat- 
ter in dispute; but, on the contrary, an agreement as to the sub- 
ject and amount of the compensation. Where there is an accord 
and satisfaction, there is no occasion for an arbitration and award. 
The pleas of accord and satsiaction, and arbitrament are sepa- 
rate, and each defence must be made saadlidie [1 Chit. Plead. 
545.] 

2. Entitling the declaration of a term subsequent to that at 
which the writ is returned, is a matter which cannot prejudice 
the plaintiffbelow. If it was a misprison, it would be cured by 
the statute of amendments of 1824. @f[Clay’s Dig. 322, § 53.] 
And if entitled of the term when it was in {act filed, it is equally 
good. [Jones, et al. v. Merri ~ adn itn + om — N.S. 317.) 
A variance between the w 
in abatement. [38 Ala. | tin 15 1] 

3. The omission of a replication should always be objected 
before the trial; by consenting to submit the cause toa jury, the 
defendant waives such an objection, and cannot be permitted to 
avail himself of it,on error. [9 Porter’s Rep, 145; 3 Alas Rep. 
366; 4 id- 696.) 

4. As for the sufficiency of the declaration, it cannot be suc- 
cessfully questioned. It alleges the trespass to have been com- 
mitted on a certain month, and this is equivalent to laying ‘the 
injury on a particular day, or on divers days within that month. 
Be this as it may, the verdict cures the defect, if any 


COLLIER, C- J.—There are cases in which proof aliunde 
has been admitted to aid an award. [2 Phil. Ev. C. & H.’s 
notes, 1030] But are the defects in the writings adduced in 
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the present case, of such a character as can be supplied by ex- 
trinsic evidence! The attempt of the parties to submit their con- 
troversies to arbitration, was intended to conform to the act of 
1824, [Clay’s Dig. 51,] though it was exceedingly informal. The 
second section of that statute provides that, “In all cases where 
the amount of the judgment rendered shall exceed fifty dollars, 
the same shall be returned by the referees, under their hands and 
seals, to either the county or circuit court of the county, in 
which such justice of the peace may dwell at the time of taking 
the agreement as aforesaid; and the court to whom the report of 
the referees may be made as aforesaid, shall have cognizance 
thereof, in the same manner, and under the same rules, as if the 
referees had been appointed by a rule of said court-” The sub- 
mission itself contemplates a written report by a majority of the 
arbitrators as a warrant for the judgment of the proper court. 
Now, but one-half of the referees have signified their assent to 
the paper which is called the award. In considering the evi- 
dence offered by the defendant below, these questions suggest 
themselves. Does it show a state of fact from which it can be 
concluded that the referees have adjusted the matters in contro- 
versy between the parties, and what is their award? If defects 
exist in this respect, is parol evidence admissible to remove them? 
As the submission requires an award in writing, made by a ma- 
jority of the referees, in order to make it the basis of a judgment, 
ean it be shown that it was assented to by some of those whose 
names are not subscribed? These questions, we merely sug 
gest, without stopping to consider them, as there are other 
grounds upon which we can rest our judgment. 

2. Admitting the award to be regular in point of form, is it 
obligatory upon the plaintiff? It is laid down in general terms, 
that a party may avoid the effect of an award, by showing that 
he was an infant when he made the agreement of submission. [8 
Phil. Ev. C. & H.’s ed. 1034, and cases there cited.] Watson, in 
his Treatise on Arbitration and Award, [p. 41,] says, “It is quite 
clear, that a submission by an infant, is either void or voidable”; 
and his submission will not bind him, unless he ratifies it after he 
attains his majority. The only doubtful question, as far as re- 
gards the infant himself, says the learned author, is, whether the 
submission is merely void, or voidable only—the decisions on 
this point being both ways. In Godfrey v. Wade, [6 J. B- 
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Moore’s Rep. 488,] it appears that a cause in which an infant, by 
his prochein amie, was ‘plaintiff, was referred by a parol agree- 
ment: the court considered it clear that the infant was not bound 
by the award, but directed that he should have notice of the 
award, and if he would not perform it, that the defendant should 
be at liberty to carry down the record to trial by proviso. But 
it has been decided that, though an infant cannot submit, his guar- 
dian or other person may submit for him, and the person submit- 
ting shall be bound by the award; the authorities upon this point 
are, however, somewhat contradictory. [Watson’s Arb, & Aw. 
41-2.] 

It is argued for the plaintiff in error, that, conceding it is incom- 
petent for an infant to bind himself by submitting his case to ar- 
bitration, the fact of infancy could only be established by the ver- 
dict of a jury affirming that such was the condition of the plaintiff 
below. There can be no doubt that, where the question of in- 
fancy vel non arises directly in judgment, but it must, on a trial at 
law, be determined by a jury. But in the case before us, the in- 
fancy of the plaintiff was not controverted, and the form of the 
pleas did not allow him to assert the fact in a replication. Both 
the writ and declaration describe the plaintiff as an infant under 
the age of twenty-one years, suing by his next friend. The 
pleas, without questioning the minority of the plaintiff, deny the 
commission of the trespass; or conceding the defendant's guilt, 
affirm that he has made satisfaction therefor. This we think 
was, at least, an implied admission of the legal incapacity of the 
plaintiff, considering the manner in which that question arose; 
and as the award was not obligatory upon the plaintiff, the sub- 
mission and consequent proceedings were properly rejected. 
Upon this point, the case of Isaacs, by her next friend, v. Boyd, 
et al., (5 Porter’s Rep. 388,] cannot very well be distinguished 
from the present in principle. 

What we have said might be sufficient to show that there was 
no available accord and satisfaction. But grant that the sub- 
mission was binding upon the plaintiff, and still the plea of ac- 
cord and satisfaction would not allow it to be proved. That 
plea supposes that the parties had agreed upon something to be 
done, omitted, or rendered, in satisfaction of the cause of action 
sought to be enforced. Here, there has been no agreement as to 
the terms of adjustment; it is merely stipulated that certain per- 
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sons, designated by the parties, shall settle their controversies, 
and the decision of these persons shall be recognized as obligato- 
ry. [See 1 Saund. on Plead. & Ev. 26, et post.] In all actions 
of trespass, whether to the person, personal, or real property, mate 
ters in discharge of the action, (it is said,) must be pleaded; as 
accord and satisfaction, arbitrament, release, former recovery, 
tender of sufficient armends, and the statute of limitations. [1 
Chitty’s Plead. 3d Am. ed. 496; 5 Dane’s Ab. 611.] 

It does not appear that the defendant objected before trial, that 
there was no replication to his second plea; and, according to re- 
peated decisions of this court, he cannot now allege the want of 
a replication, as an error, fatal to the judgment. [Abercrombie 
v. Mosely, 9 Porter’s Rep. 145; Clark’s Adm’rs v. Stoddard, 
Miller, & Co. 3 Ala. Rep. 366; Hall v. Dargan, 4 id. 696.] 

The circuit court might, in its discretion, have permitted a 
declaration to have been filed, at any term subsequent to the re- 
turn of the writ, and its decision could not be revised on error. 
[Jones, et al. v. Merrell, Adm’r, 1 Ala. Rep. N. 8. 217.]  Be- 
sides, the defendant, by pretermitting an objection to the decla- 
ration in the primary court, must be understood to have consent- 
ed to go to trial upon the one in file. 

In the action of trespass, time is not material, and the plaintiff 
may prove that the act complained of, was committed on a day 
anterior to that alleged. Whether a declaration is demurrable 
for not stating the trespass was committed on a day certain, we 
will not stop to inquire. After verdict, we are quite sure the al- 
legation, that it was committed on a certain month, without par- 
ticularizing the day, is sufficiently specific. 

It results from this view, that the judgment of the circuit court 
must be affirmed. 
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JOHNSON, er au. v. GRAY. 


1. In a summary proceeding against a constable and his sureties, for failing to 
pay over money collected by virtue of an execution, the question to be tried is 
not merely whether money was collected, but is also, whether it was collected 
by virtue of the particular execution, which the plaintiff describes in his notice ; 
consequently a misdescription of the execution is a fatal defect, and when it is 
doubtful, whether money was collected on the execution described, or another, 
the jury must decide upon which it was collected. 


Wrir of error to the Circuit Court of Barbour county. 


This is a proceeding by Gray against Johnson and his sureties, 
to recover a sum of money alleged to have been collected by 
him as constable, and not paid over upon demand. The notice 
asserts that this collection was made by virtue of an execution 
issued by a justice of the peace against Austin H. Smiley, on the 


10th of August, 1841. The plea is, that the money mentioned in 
the execution set out in the notice, was not collected. 

The plaintiff introduced the justice of the peace as a witness, 
and also, gave in evidence his dockets and other evidence tend- 
ing to establish the necessary facts. The defendant produced an 
execution against Austin and James Smiley, and proved by the 
justice of the peace, that this execution was the one issued on the 
10th of August, 1841. 

On this state of proof, the defendants requested the court to 
charge the jury, that if they should believe the money was col- 
lected by Johnson upon the execution against Austin and James 
Smiley, and not upon the one set out in the notice, then they 
should find for the defendants. This was refused, and the court 
instructed the jury, that it was not for them to take into conside- 
ration such variance, if it existed, but their verdict should be 
founded on the evidence in the case. 

The defendants excepted, and have assigned this matter as 
error. 


Wier, for the plaintiffs in error. 
Burorp, contra. 
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GOLDTHWAITE, J.—In these motions, the question before 
the jury is not merely with reference to the collection of the mo- 
ney, but also is, whether it was collected by virtue of the particu- 
lar execution which the plaintiff undertakes to describe in his no- 
tice. The consequence is. that when there is a misdescription of 
the execution, that is a fatal defect. In the present case, the evi- 
dence seems to have lett it doubtful whether the money was col- 
lected by virtue of an execution against Austin Smiley, or by vir- 
tue of one against him and another person. This doubt was pro- 
per to be solved by the jury, and therefore, we think the court err- 
ed, in charging that they could not consider the question of va- 
riance. 

Judgment reversed, and cause remanded. 














TANKERSLY, er au. v. THE STATE BANK. 


1..It is not essential that an election to ascertain the sense of the township, as 
to a sale of the 16th section, should be held wpon the 16th section,—the com. 
missioners may consult the convenience of the people, by holding it at ano. 
ther place. 

2. Where there has been an election in fact, to ascertain the sense of the qualifi- 
ed electors as to a sale of the 16th section, which is not contested within twen- 
ty days, and a sale of the land is actually made, all persons are concluded ina 
court of law, from contesting the validity of the election:—Whether in a case 
of fraud, on the part of the commissioners, a court of equity might not interfere 
at the instance of the township—Quere. 

3. It isnot essential to the validity of a sale of a 16th section, that the judge of the 
county court should issue an order of sale. Nur thatthe commissioners should 
return tbe particulars of the sale to the county court. 

4. The certificate of purchase which the commissioners were required to give 
the purchaser, setting forth the particulars of the sale, was intended exclusive. 
ly for his bencfit, and if defective, will not vacate the sale,--nor will an omis- 
sion to acknowledge it before a judicial officer, or a defective acknowledgment, 
affect the rights of the township. 


Error to the Circuit Court of Sumter. 


Assumpsit by the defendant in error against the plaintiff in 
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error, on a promissory note for $2,462 50, dated 6th July, 1836, 
and bearing interest at six per cent. fromthe date. Three other 
suits on notes for the same amount, being consolidated with this. 

To declarations in the usual form, the defendants pleaded non 
assumpsit and failure of consideration, upon which issue was ta- 
ken, and the following special pleas: 1. That the four notes sued 
on, were executed by the defendants to James Savage and others, 
school commissioners of section 16, township 19, range 2, west, 
for the pretended consideration of lots number one, two, three and 
four, comprising the north half of said section, pretended by them 
to be sold to the said Tankersly, under and by virtue of their 
powers as commissioners as aforesaid, and for no other conside- 
ration; and said defendants aver that no election was held at said 
16th section, to ascertain the sense of the qualified electors, in rela- 
tion to the sale or no saie of said section, or any part thereof, and 
this, &c. 

2. The second plea sets out the contract as in the first, except 
that it alleges, «that a majority of the qualified electors in said 
township, at the time the pretended vote was taken, never voted 
for a sale of the said section, or any part thereof, and this, &c.” 

3. The third avers, “that from the time of the pretended elec- 
tion held for the sale of said land, to the time of the pretended 
sale of the same, Peter Doty was judge of the county court of 
said county, and never issued an order of sale to said commis- 
sioners, to sell said lands, &c. 

4. «That since the time of the said pretended sale, neither said 
commissioners nor their successors in office, have made a return 
of said pretended sale to the judge of the county court of said 
county, nor to the clerk of said county, when there was no 
Judge, &c.” 

5. That the said commissioners did not, at any time before or 
since the execution of the said promissory notes, execute a 
certificate as by law required, but executed and delivered to 
him a paper, as follows; «At a sale of the one half of the 16th 
section of land, pursuant to law and notice, we do hereby certify 
that George Tankersly, being the highest bidder for lots No, 1, 2, 
3, and 4, each containing eighty acres, the whole of said lots com- 
prising the north half of section 16, township 19, range 2, west, in 
the county of Sumter, and having given his notes with surety, as 
the law directs, upon the payment of the same, the said George 
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Tankersly will be entitled to a patent for the said land, from the 
Governor of the State of Alabama.” 
(Signed by the Commissioners.) 

6. That the commissioners never executed to said Tankersly, 
or to any other person in his behalf, any certificate of purchase, 
setting out the amount of the purchase money agreed to be 
given. 

7. That the said commissioners never acknowledged in open 
court, or before any judge or justice of the peace for said county, 
any certificate of purchase for said land.” 

To these pleas, the plaintiff demurred, and the court gave judg- 
ment on the demurrer, against the pleas. And the jury having 
rendered a verdict for the plaintiff on the issues, judgment was 
rendered for the plaintiffs. 

The assignment of error is, that the court erred in its judgment 
on the demurrer to the pleas. 


Mr Smiru, referred to the provisions in the Digest, authorizing 
the sale of the school lands, and insisted that the power to sell 
was a privilege to be exercised only by the majority of the in- 
habitants. That the,power intrusted to the commissioners was a 
naked power, and could only be exercised in the mode pointed 
out by the statute;—that not having complied with the statute 
provisions, their acts were void. [2 Kent’s Com. 298, 28. & P. 
190; 2 Cranch, 130; 4 Ala. 70, 588, 622; 4 Wheaton, 77; Angel 
& Ames on Cor. 189, 192, 212, 14, 229, 33. | 

The fact that Tankersly has retained possession of the land, 
will not prevent him from showing thattheact was void. No act of 
his can impart validity to a void contract, or give to the commis- 
sioners authority not conferred by the statute. 


Hopkrys and Cornicx, for defendant in error, contended that 
the statute had been substantially complied with—that after the 
lapse of twenty days from the election, the township was forever 
barred from denying its validity, and that no one else could ob- 
ject to it, and that, therefore, the purchaser could not complain, as 
he had an undoubted title to the land. 


ORMOND, J.—The statutes in force when the sale of the 16th 
section in this case was made, passed in 1828, will be found in 
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Aikin’s Digest, 377. The 33d scction provides, “that it shall be 
the duty of the school cémmissioners of the several sixteenth sec- 
tions in the State, ora majority of them, on the second Monday 
in May next, on giving twenty days public notice, by advertise- 
ment in three of the most public places in the respective townships, 
to hold an election to ascertain the sense of the qualified electors 
who may be inhabitants of such township. respecting the sales of 
their sixteenth sections under the provisions of this act, and the 
commissioners conducting said election shall, before they open 
the polls for said elections, take an oath before some person au- 
thorised to administer the same, that they will faithfully and im- 
partially conduct the same, and make a true return thereof, ac- 
cording to law; and they shall provide a ballot box, and cause the 
voters to write upon their tickets, “sale” or “no sale,” and they 
shall keep the polls open from ten o’clock in the forenoon, un- 
til four o’clock in the afternoon. at which time they shall close the 
polls, and count out the ballots, and certify the result to the judge 
of the county court of the proper county; and if there be no 
judge in office, then they shall certify the same to the clerk 
ofthe county court of the proper county, and shall keep the bal- 
lot boxes, with the votes therein, sealed up fer twenty days, when 
they shall be destroyed, ifno person contests said election. And 
in the event any such election be contested, then the judge or 
clerk, as the case may be, shall have power to decide said con- 
tested election.” 

§ 34. In all cases where a majority of the qualified electors in 
any township, have chosen to sell the sixteenth section therein, 
and no person has contested and set aside said election, it shall be 
the duty of the judges of the county courts, and of the clerk, &c. 
at the expiration of twenty days from such elections, to issue an 
order of sale to the commissioners of such sections as are elected 
to be sold, and said commissioners shall, on the reception of such 
order, cause,” &c. 

By the act of 1830, [Aik. Dig. 381, § 49,] the school commis- 
sioners were authorised, at any time they thought proper, “to hold 
an election at their respective sixteenth sections,” to ascertain the 
sense of the township in regard to the sale of the 16th sections, 
giving thirty days notice thereof at six of the most public places in 
the township. Other portions of the act will be brought to view 
as we progress with the examination of the case. 
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We propose, in the first place, to examine each plea, and com- 
pare it with the statute. 

1. The first plea seeks to invalidate the sale, because the elec- 
tion, to ascertain the sense of the qualified electors as to “sale” or 
«no sale,” was not held at the 16th section. We are of the opin- 
ion that it was not the intention of the legislature, that the elec- 
tion should be held upon the 16th section, and that it would be in- 
valid if held elsewhere. It was a mere direction to hold the 
election upon, or near, the 16th section; and if there was no- pro- 
per place for holding the election upon the land, the commission- 
ers might consult the convenience of the people by holding it ano- 
ther place. 

2. The objection raised by the second plea, that a majority of 
the qualified electors of the township did not vote for a sale of 
the land, presents a question of graver import. 

The essential pre-requisite to a sale, was the assent of a ma- 
jority of the inhabitants of the township. To secure, as far as pos- 
sible, fidelity on the part of the commissioners, they were requir- 
ed to hold the election under the sanction of an oath, previously 
taken by them; and before they made a sale, to enter into a bond 
ina large penalty, faithfully to perform their trust. In addition, 
the very nature of the act contemplates the utmost degree of pub- 
licity, and pre-supposes a full knowledge of the facts on the part 
of the inhabitants; nor is it easy to conceive that every voter 
would not know the state of the polls as well as the commission- 
ers. Yet, as it was possible that the commissioners might re- 
turn falsely, that a majority had voted, when they had not, or the 
election might be invalid from some other cause, twenty days 
were required to elapse before any sale could take place, during 
which interval, any one had the right to contest the election. If 
no one contested the election within the time provided by law, 
and a sale was actually made, all persons are concladed, at least 
in a court of law, from denying the validity of the election. There 
can, we think, be no doubt that it was the intention of the legis- 
lature to foreclose all inquiry into a matter which, after the de- 
struction of the ballots, became exceedingly difficult, if notimpossi- 
ble, to ascertain, and thus to enable those who might desire to 
purchase, to do so with safety. 

Whether, in a case of fraud on the part of the commissioners, 
a court of equity might not, at the instance of the township, set 
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aside the sale if seasonably applied for, is a question we need not 
now discuss. But we feel thoroughly convinced that this objec- 
tion cannot be raised at law by any one after a sale, when there 
has been an election in fact, and especially not by the purchaser, 
as he could not possibly be prejudiced by it, the direct tendency 
and manifest object of the prohibition being to quiet his title. 

3. The third plea asserts the invalidity of the sale of the land, 
because the Judge of the county court did not issue an order of 
sale. This order, the judge or clerk, as the case may be, is re- 
quired to issue after the expiration of twenty days, if no one con- 
tests the election. Itis perfectly obvious, we think, that the judge 
of the county court has no other power conferred on him, than 
to determine on the validity of a contested election. The power 
of selling is exclusively lodged with the voters of the township, 
and no portion of the law lends any countenance to the supposi- 
tion that he had the power to thwart their wishes. 

Again; if there was no contest, the judge of the county court 
had not the means of determining whether the election was va- 
lid or invalid, because a majority had not voted, or from any other 
cause. The only evidence in his possession, relating to the mat- 
ter, would be the certificate of the commissioners, that a majori- 
ty of the qualified electors had voted for a sale, whilst the evi- 
dence of the fact, the ballots, would be in the possession of the 
commissioners, sealed up. As, therefore, he had no power to 
prevent a sale of the land, when no one had contested the elec- 
tion, it is inconceivable that his approbation or consent should be 
necessary to carry into eflect the expressed will of the township. 

We, therefore, conclude that the order he was required to issue, 
was amere notification of the fact that no one contested the elec- 
tion, and consequently, that there was no obstacle toa sale of the 
land. This being its whole object and design, the commission- 
ers might proceed to sell upon their own knowledge of the fact. 

4, The fourth plea, without disputing the regularity of the 
election and sale, relies, as a defence to the action, upon the omis- 
sion of the commissioners to return the particulars of the sale to 
the county court. The act, [Aik. Dig. § 37, required the commis- 
sioners, after they had made sale of the land, and had taken the 
notes of the purchaser, with surety, to enter all the particulars of 
the sale in a book, to be kept by them for that purpose, setting 
forth a particular description of the land sold, to whom sold; for 
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what amount in money, what amount in notes, and who are the 
principals and securities, and to make a similar return to the judge 
of the county court, who was required to record it in his office.— 
The design of this portion of the act, was to preserve an authen- 
tic memorial of the whole transaction, for the benefit of the town- 
ship, in such a permanent form, that it would survive to posterity. 
All this was to be done after the sale was complete, and how its 
omission can in any manner affect the purchaser of the land, we 
are unable to conceive. It was a matter over which he had no 
control; which did not in any manner relate to or affect his title, 
and which, whether done or omitted, was alike unimportant to 
him. 

The 5th, 6th and 7th pleas, relate to the certificate of purchase 
which the commissioners were required to give the purchaser, af- 
ter the sale was complete, by the execution of his notes for the 
purchase money, with surety, which when acknowledged in a par- 
ticular mode, was, after the payment of the purchase money, to 
constitute a title. These pleas, like the last, are framed upon the 
supposition, that although the sale of the land was regular, yet, 
because an informal certificate of purchase was executed by the 
commissioners, or because they failed to execute any, or omitted 
to acknowledge it before some judge, that it will retro-act upon 
the sale, and avoid it, although the purchaser has always retained 
the possession. 

This portion of the law was designed for the exclusive benefit 
of the purchaser of the lands, and it was his duty to see that it 
was properly executed. The only defect pointed out in the cer- 
tificate which was made, is, that it does not state the amount of 
the purchase money, and this, in our opinion, is altogether imma- 
terial. It is sufficient, as it identifies the land and purchaser, to 
enable him, ifhe pays the purchase money, to obtain his patent. 
If, however, none had been given, or the one given had been wholly 
defective, the right of the township to the purchase money, would 
not be in the slightest degree affected by it. The statute points 
out the mode of obtaining a duplicate certificate, if the original is 
lost, and the same rule would certainly apply to a defective certi- 
ficate, or where one had never been given. 

The acknowledgment of the certificate of purchase, by the 
commissioners, before a judicial officer, was doubtless intended as 
a mode of verifying the official character of the commissioners to 





284 ALABAMA. 








Tankersly, et al. v. The State Bank. 





the Executive, and does not exclude any other mode by which 
that officer might be certified of the fact. 

Irom this examination of the pleas, in connection with the 
statute, it appears there has been a substantial compliance with its 
provisions. Thatthere was infact anelection to ascertain whether 
a sale should be made—thata sale was in fact made to the plain- 
tiff in error, and that upon his executing his notes as the statute 
requires, he was Jet into the possession of the land. Such being 
the fact, and no member of the township having contested the 
validity of the election, the township is forever estopped from de- 
nying his title, and he cannot. therefore, refuse to pay the pur- 
chase money. 

We have abstained from entering upon the inquiry, whether 
the purchaser of 16th section lands, could, in any case, allege 
that the provisions of the law had not been complied with, when 
the township acquiesced in the sale, and there was no obstacle to 
his obtaining a title, because, as already observed in this case, the 
law has been substantially complied with, and the sale is, there- 
fore, binding, both on the township and the purchaser. 

The result, thus obtained. renders it unnecessary to examine the 
argument of the counsel for the plaintiffs in error, so earnestly 
pressed on the consideration of the court, that the power confer- 
red on the commissioners to sell the land, was a special power, 
not accompanied with an interest, and could, therefore, only be ex- 
ercised in the precise mode pointed out by the statute. In truth, 
however, there seems to be but little analogy between the two 
cases. This statute is peculiar in its character; it does not mere- 
ly create a special agent to do a particular act in a particular 
mode, but contemplates the joint action of the agent and the peo- 
ple of the township, to do the iniatory act on which the whole 
depends, and concludes the latter from making any objection to 
the validity of this fundamental part of the proceeding, unless it 
be interposed within a limited time. It is, however, unnecessary 
to pursue this subject further. 

Let the judgment be affirmed. 
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SAWYER, er at. v. PRICE. 


1, Where process is directed to and executed by the coroner, which does not af. 
firm the incompetency of the sheriff to act, its irregularity cannot be objected 
on error after a judgment by default ; but ifit was improperly directed, the fact 
should have been pleaded in abatement. 


Wair of error to the County Court of Benton. 


This was an action of assumpsit, at the suit of the defendant 
in error against the plaintifis, on a promissory note. The writ is 
addressed “To any coroner, &c.,” without alleging the incompe- 
tency of the sheriff to execute it, and was placed in the hands of 
the coroner, who returned thereon that he had duly executed the 
same. No appearance was entered for the defendants, and a 
judgment by default was rendered against them. 


Bowpoy1, for the plaintiffs in error. 
Wm. B. Marri, for the defendant. 


COLLIER, C. J.—It is the duty of the coroner to execute all 
process when the sheriff is a party in interest to any suit in the 
circuit or county count, and perform all the duties of sheriff, when- 
ever, from any cause, he is incompetent to act as such. [Clay’s 
Dig. 159, § 3.] So, when the office of sheriff! becomes vacant, 
the coroner is required to discharge all the duties which pertain 
to that office, under all the penalties and liabilities created by law 
for a violation or neglect of duty. [Clay’s Dig. 536, § 10.] Now, 
although the coroner is invested with the functions of a sheriff in 
certain cases, it is insisted, that, as the duties of that officer are 
devolved upon him only occasionally, it is necessary that process 
addressed to him should state upon its face the cause which 
makes him legally competent to execute it. It would certainly 
be more regular where the sheriff is incompetent in the particular 
case, to state the fact in the writ; yet the omission to do this, 
will not so far invalidate process, as to induce a revising court to 
vacate a judgment which has been rendered upon the default of 
the defendant. In Nabors v. Thomason, [1 Ala. Rep. N. S. 
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590,] the writ described the defendant as sheriff, &c., but was 
directed to any sheriff of the State of Alabama, and executed by 
the coroner. The defendant, in the primary.court, moved to 
quash the writ; his motion was overruled, and he sued a writ of 
error to this court. It was decided, that the refusal to quash the 
writ, was not revisable on error; that the defendant should, as 
the statute directs, have pleaded the irregularity in abatement. 
[Clay’s Dig. 335,§ 123.] In Adamson v. Parker, et al. [3 Ala. 
Rep. 727,] it was said, that process, intended to be executed by 
the coroner, should, as the act of 1839 prescribes, be directed to 
the coroner eo nomine; yet it might be intended, where process 
directed to the sheriff was executed by the coroner, that the du- 
ties of the former had devolved upon the latter by the sheriffalty 
becoming vacant. That, in such a contingency, the process 
would be well executed. [See, also, Jordan v. Bell, 8 Porter’s 
Rep. 53; Ware v. Todd, Adm’r, 1 Ala. Rep. N. 8. 199.] 

The cases cited all maintain that the form of process, and the 
irregularity of its execution, can only be taken advantage of by 
plea in abatement, and apply directly to the case before us. 

Without adding any thing further, the judgment of the county 
court must be affirmed. 





FORD, anv oruers, v. THE BRANCH OF THE BANK 
OF THE STATE OF ALABAMA AT DECATUR. 


1. When a bank accepts a proposition {rom the drawer of a bill to take into its pos- 
session a stock of goods to be applied pro rata, to all his debts, it is not a discharge 
of his indorsers, although the goods are afterwards taken and sold by the bank, 
but the sum received is an extinguishment pro tanto. 

2. The certificate required to be made by the president of a bank, that the debt is 
really and bona fide its property, may be made at the trial or at any time before 
judgment. 


Wair of error to the Circuit Court of Morgan county. 


Motion for judgment by the Bank, against Ford, Wise and 
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Sherrod, as the several endorsers of a bill of exchange described 
in the notice. 

When the cause was at trial, the Bank, for the purpose of 
showing the jurisdiction of the court, proposed that the president 
thereof should make the usual certificate, that the bill ofexchange 
sued on, was a debt, really and bona fide, the property of the 
said Bank. And a certificate was then made and signed by the 
said president, purporting to be given in open court, of the same 
date as the day of trial. This certificate is in the present tense, 
and was objected to by the defendants; but their objection was 
overruled, and the certificate read for the purpose for which it 
was offered. 

The defendants then proved, that John 8. Rhea, who is the 
drawer of the bill sued on, made a proposition to the Bank, dated 
the 28th August, 1839, in which he stated that, owing to recent 
circumstances, he believed it to be his immediate duty to place 
his means in such a situation, that they could only be taken to 
pay his pwn proper and legitimate liabilities; and to that end, he 
proposed to make a transfer of his stock of groceries and dry 
goods, amounting to upwards of 20,000 dollars at prime cost, to 
the Bank, to be applied pro rata on his liabilities, with the excep- 
tion ofa certain bill of exchange described in the proposal. Cer- 
tain debts, embraced in an assignment of real estate, were also 
excluded by the proposition. It also stated that three debts, of 
2,000, 2,500 and 2,500 dollars, due in the names of certain per- 
sons therein stated, were intended to be included by it. It then 
concludes with a statement, that he is willing to make the trans- 
fer first, and the terms of sale of the stock to be agreed on bya 
committee appointed by the board of directors and himself. At 
the foot of the proposition is a memorandum, that another debt of 
3500 dollars, standing in the names of other persons, is his, and 
is to be taken in the proposition. 

This proposition was agreed to on the part of the Bank, and 
an agent sent for the purpose of taking the goods in charge. 

It was also proved, that the dry goods, mentioned in the pro- 
position, had been sold according to stipulation, and that no sale 
of the groceries had been made as contemplated; and that the 
Bank had made no effort to sell them in the mode provided for 
by the agreement, but the same had been sold without consulta- 
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tion with Rhea, and against his consent, allowing him, however, 
their estimated value, a8 deposed to by a witness. 

It was also in evidence, that the bill of exchange sued on was 
one of the demands alluded to, and included in the proposition of 
Rhea, before stated. 

On this state of proof, the defendants requested the court to 
charge the jury, that il they should believe the contract between 
Rhea and the Bank, contained in the proposition and acceptance, 
applied to the debt now sued for, and that the proceeds of the 
goods were to be applied to the credit of this demand, then that 
the said contracting between the said Rhea and the Bank was a 
discharge in law of the defendants; and, in that event, they should 
find in their favor. 

This was refused; and the court instructed the jury, that if such 
a contract existed, it was no discharge to the defendants, except 
to the extent of the value of the goods and groceries. The de- 
fendant excepted to the refusal to give the charge as asked, and 
also to that given. 

It is now assigned as error: 

1. That the record does not declare that the court had juris- 
diction of the cause at the time of its commencement. 

2. That the certificate of the president could not be made in 
court, or received after the cause had gone to the jury. 

3. That the court erred in giving and refusing the charges as 
shown by the bill of exceptions. 


Cooper, for the plaintiff in error. 
ARMSTRONG, contra. 


GOLDTHWAITE, J.—1. The proposition by Rhea, and 
its acceptance by the Bank, does not amount to a contract to pay 
20,000, or any other specific sum for the goods; and if there was 
any subsequent agreement between them, ascertaining how the 
goods and groceries should be sold, it is not brought to our 
view by the bill of exceptions. The mere acceptance of this 
proposition, or even the taking of the goods under it, was no 
discharge to these parties. All that they have a right to re- 
quire is, that the proceeds of the goods, when sold, should be 
faithfully applied to the discharge. pro rata, of the debts intend- 
ed to be covered by Rhea’s proposition. 
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The Bank had the right, most certainly, to accept from Rhea 
any additional security for the debts due by him, and such an ac- 
ceptance is for the benefit of those who are collaterally, or even 
directly liable for the same demands. 

What might be the effect of a misappropriation.of the pro- 
ceeds, or of a conversion of the goods thus placed in the hands 
of the Bank, is a question not raised in the court below, and we 
can perceive no error in refusing to give the charge asked for, or 
in that given. 

2. The objection to the certificate, and to the period when it 
was made, cannot avail the defendants. The object of requiring 
a certificate was to prevent suits from being instituted in the name 
of the Bank, when it had no real interest in the action. It is 
true, the charter of the Bank provides, that it may move for 
judgment upon producing to the court the certificate of its presi- 
dent that the debt is really and bona fide its property, [Clay’s Di- 
gest 96, § 8;] but this by no means indicates that the certificate 
must necessarily be in existence before the motion is made. Let 
it be supposed that a defective certificate is produced in the first 
instance, can it be tolerated that the Bank is powerless to avoid 
the consequences which must flow from that condition of the pa- 
per? Theconstruction contended for would prevent the proper 
officer from correcting his mistakes, unless they were discovered 
previous to the motion. The constant practice is, we believe, to 
make out their certificates after notice has been given, and we 
can perceive no reason why it may not be made at any time be- 
fore the rendition of the judgment. 

Judgment affirmed. 


































CRAWFORD, er ats. v. THE PLANTERS’ AND MER- 
CHANTS’ BANK OF MOBILE. 






1. The act of the Legislature, incorporating the Planters’ and Merchants’ Bank, 
is a public statute, and will be noticed judicially by the courts, though not 
specially pleaded. 
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2. Theact of 13th February, 1843, forthe settlement of the affairs of the Plan- 
ters’ and Merchants’ Bank continues the charter of the Bank in existence, for 
the purpose of maintaining suits whether commenced before or after the char. 
ter was declared forfeited. 

3. To authorise the rendition of judgment by motion in favor of the Planters’ 
and Merchants’ Bank of Mobile, it is not sufficient to produce to the court the 
certificate of one assuming to be the President of the Bank, or a commissioner 
under the act of 1843, that the debt is the property of the bank, but the official 
character of the persons so assuming to act, must be proved, and the genuine. 
ness of their signature. It must appear from the record that such proof was 
made to the court, although an issue in fact be tried and found for the plaintiff. 

4. It is not necessary to prove that the certificate was made at the time it bears 
date ; proof of the genuineness of the signature will be prima facie evidence 
of the contents of the certificate. 


Error to the Circuit Court of of Mobile. 


This suit was commenced by the defendant in error, by a mo- 
tion against William Crawford, P. T. Harris, H. G. Davis and 
T. L. Starke, on a note payable to the bank, and was previously 
before this court at the instance of the present plaintifis (except 
Starke, since dead) when the judgment was reversed and the 
cause remanded. [See the case, 4 Ala. Rep. 315.] 

The record now presented to the court, discloses the original 
notice executed, and a judgment of the court in favor of the plain- 
tiffagainst Crawford, Harris, Davis and Starke, rendered at the 
May term, 1841. This judgment, at the instance of the defend- 
ants, was set aside and the cause continued, and at the succeed- 
ing term, a judgment was again rendered in favor of the plaintiff 
against all the defendants. [rom this judgment, the defendants 
prosecuted a writ of error to this court, by which the judgment 
was reversed and the cause remanded. 

At the spring term, 1843, the following proceedings were had; 
the plaintiff moved the court to amend a previous judgment of the 
court, which judgment is in these words: 

“Planters’ and Merchants’) Motion to set aside judgment 
Bank of Mobile v. William \rendered at this term in this mo- 
Crawford and P. T. Harris. ) tion granted, and cause continued,” 
so as to read 

Planters’ and Merchants’ Bank Motion to set aside judg- 
of Mobile v. William Craw- { ment rendered at this term; 
ford, P. T. Harris, Henry G.Da- {in this motion granted, and 
vis and Thomas L. Starke. cause continued. 
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“Which motion was granted by the court, ond it being made to 
appear that T. L. Starke, one of the defendauts, was dead, the 
cause as to him was discontinued. The remaining defendants 
then pleaded a special plea, the substance of which is, that the 
plaintiffs ought not further to maintain the action, because the 
Bank had forfeited its charter by failing to pay its bills and obliga- 
tions on demand—that the legislature by an act passed 14th Feb- 
ruary, 1843, declared the charter of the Bank forfeited—that pur- 
suant to the requisitions, of the act, a proceeding in the nature of a 
quo warranto, Was instituted against the Bank on behalf of the 
State, and that upon that proce neding, a judgment was rendered 
by the court, declaring the charter of the Bank forfeited, &c. 

To this plea, the plaintiff demurred, and the court sustained 
the demurrer, and the cause being submitted to a jury, they found 
the issue for the plaintiff, and assessed his damages to three thou- 
sand three hundred and two dollars and sixteen cents, for which 
judgment was rendered. 

From a bill of exceptions taken upon the trial, it appears that 
the plaintiff having produced a notice executed, also certificates 
purporting to be executed by I’. C. Heard and Daniel M. Riggs, 
that the note was the property of the Bank, and the note and pro- 
test, moved the court for judgment. 

The defendants objected that the notice and service was insuffi- 
cient. 2. That there is no sufficient proof of the capacity of the 
officers who claim to be President or commissioners of the Bank. 
3. That the notice and certificate do not authorise the court to en- 
tertain the motion. 4. That the notice, certificates and notes, 
and protest, did not authorise the motion. The court decided the 
papers sufficient, and would render judgment, if no plea was 
tendered, to which the defendant excepted. 

The assignments of error are, Ist, that the court erred in a- 
mending the judgment nunc pro tune. 

2. In sustaining the demurrer to the plea. 

3. It does not appear that the note was negotiable or payable 
to the plaintiff, or to any other Bank. 

4. It does not appear that the certificate of the President or 
Commissioner was presented, and shewn to the court. 

5. It does not appear that it was proved that F. C. Heard was 
President, or D. M. Riggs, Commissioner of the said Bank, or 
that their signatures were genuine. 
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6. In taking judgment against H. Davis, when the cause as to 
him had been continued. 








The plaintiff submitted a written argument, in which he made 
the following points; 1. An amendment may be made at a sub- 
sequent term, nunc pro tunc, when there is any thing of record to 
amend by, but after a cause has been discontinued, the party is 
* out of court, and no case, it is believed, can be found, in which 
it has been held, that such a judgment could reinstate the party, 
and besides, in this case,there was nothing on the record upon 
which the amendment could be made. 

2. The question presented by the demurrer to the plea, was, 
whether the bank could proceed and obtain judgment, after its 
charter had been declared forfeited by the judgment of a compe- 
tent tribunal. [8 Peters, 281.] Ifthe legislature had given it 
the power to sue, after the forfeiture of the charter, such privilege 
should have been relied on in the replication, and not being done, 
cannot be considered by the court. But, this suit was commenced 
before the dissolution of the charter, and although the bank may 
be able to prosecute suits to close its business, there is no power 
given to revive one. 

3. To sustain the 3d assignment, he referred to the case report- 
ed in 8 Porter, 104. 

4. In support of the 4th assignment, he cited 4 Porter, 183; 
8 Porter, 102. 

5. It has been decided by this court in the case of Roberts, et 
al. v. The State Bank, that the court would judicially know who 
was the President of the State Bank. and take notice of his sig- 
nature, but that was because he was appointed by the legislature, 
and because of the public interest in the Bank. 

The Planters’ and Merchants’ Bank is a private corporation, it 
was, therefore, necessary to prove the capacity and signature of 
F. C. Heard, who claims to be President, and D. M. Riggs, who 
claims to be Commissioner, and that they were so at the time the 
certificates were made, as they are without date. [8 Porter, 102.] 

6. Although the record states, that Davis appeared, this is a 
mere entry by the clerk, and is corrected and controlled by the 
previous proceedings, showing that there had been a discontin- 
uance, and that he had been out of court for several terms. 
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Gispons, contra. The record as now presented, shows that 
there was no discontinuance of the cause as to Starke and Davis, 
and in point of fact, no amendment was necessary. But if it 
were, it is justified by the record, which shows what the judg- 
ment was which the court set aside. 

Both, the act creating the Bank, and the act of 1843, declaring 
the charter forfeited, are public acts which the court will take ju- 
dicial notice of, and therefore, need not be pleaded, and by the 
last act, power is given to it to collect its debts. 

That the note was negotiable and payable at the Planters’ and 
Merchants’ Bank, is shown by the record. 

It appears from the notice and the bill of exceptions, that the 
certificates of Heard, the former President, and of Riggs, one of 
the Commissioners, was before the court—and the cause being 
submitted to the jury upon an issue which is not disclosed by the 
record, this court cannot know that it was not proved when and 
by whom the certificates were made, but every presumption will 
be in favor of the verdict. 

If it were true that the cause was discontinued as to Davis, he 





has waived it by his appearance and plea. 


ORMOND, J.—When this cause was before this court at a 
previous term, [4 Ala. 313] the judgment was reversed and the 
cause remanded, because it appeared from the record as then 
presented, that a judgment which was afterwards set aside, was 
rendered against two of the defendants only, and without any con- 
tinuance of the motion against the other two, a judgment was 
subsequently rendered against them also. The record now dis- 
closes, that the original judgment was against all four of the de- 
fendants, and there can be no doubt of the power of the court to 
amend the judgment entry, setting aside the first judgment, nune 
pro tunc, so as to make it correspond with the facts as shown by 
the record, that the judgment was set aside as to all four of the 
defendants. Indeed, but for the imperfect condition of the record, 
from which this court was constrained to infer that the original 
judgment was against two of the defendants only, the cause would 
not have been reversed. 

We do not consider it necessary to inquire, whether the act of 
the legislature, [Clay’s Dig. 341, § 154,] declaring that “all private 
acts of assembly may be given in evidence without being spe- 
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cially pleaded,” merely authorises the act to be given in evidence, 
or whether the proper construction is not that the court will judi- 
cially notice them as other acts of the legislature, because we are 
of opinion that the act chartering the Planters’ and Merchants’ 
Bank, is a public statute. 
A statute which relates to all the subjects of the Realm, is a 
, public statute. [Bac. Ab. 374.] The charter of this bank se- 
"cures to the people of the State the right to engage as a part- 
ner in the concern, by putting in two-filths of the capital stock, 
with a corresponding power in the direction of the bank; it is 
a matter therefore, which concerns the public generally, and 
not the private corporators alone, and is therefore clearly a pub- 
lic law. The constitution of the State evidently contemplates 
that all banks subsequently to be chartered, should, if not whol- 
ly, at least to a great extent, be public institutions, in which all 
the people of the State should have an interest, and over which 
the legislature should exercise some control. Such being their 
nature, the acts of the legislature, calling them into existence, 
concern also the people of the State, and are therefore publie 
acts, which the courts will judicially notice. [See Bank of Uti- 
ca v. Smedes, 3 Cow. 684.] 

If, however, it were a private act, its recognition in the act 
of 13th February, 1843, which is undoubtedly a public law, au- 
thorizes the courts to take judicial notice of it. though not plead 
ed. [To this point, see Samuel v. Evans, 2 Term, 574.] 

It is further insisted, that the act of 1848 continues the char- 
ter in existence only for the purpose of commencing new suits, 
and that all suits then in existence, must be at an end when the 
charter was declared forfeited. The act of the legislature, de- 
claring the charter of the bank forfeited, and providing the 
means of judicially ascertaining the fact, declares “ that for the 

,purposes of settlement the powers now granted to the said bank 
for maintaining suits, and the corporate name of the bank shall 
be continued, and may be employed by the commissioners afore- 
said, &c.” A subsequent ciause authorises suits against the 
bank. This act then continues the corporation in existence for 
one purpose, that of closing its affairs; to do which it has the 
power to maintain suits in its corporate name, and certainly the 
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reason which induced this enactment, applies with the same 
force to suits then in existence, as to those to be afterwards 
commenced. For the purpose of suing and being sued, the cor- 


poration has never ceased to exist ; as the same act which pro- 


vides for the resumption by the State of the franchises conferr- 
ed by the charter, continues it in existeuce ivr this purpose ; 
this objection therefore cannot prevail. 

But the judgment must be reversed, because it does not ap- 
pear that the court had jurisdiction. To give the court juris- 
diction to render a judgment in this summary mode, it should 
appear that the certificate of the president of the bank, er by 
the act of 1843, that of one of the commissioners, was produced, 
certifying that the debt was the property of the bank. This is 
indispensable,even when an issue is made up, as was done in 
this case, and which as in other cases, would ascertain the lia- 
bility of the defendant for the debt. [Curry v. The Bank of 
Mobile, 8 Porter, 372. 

In Roberts v. The State Bank, [9 Porter, 317,] we held that 
the court would judicially take notice who was president of the 
State Bank, and would judiciaily know his signature. This de- 
cision is placed upon the ground that the president of the State 
bank is a public officer, elected by the legislature, and the bank 
the property of the public. The president of this bank is ap- 
pointed by the stockholders—the commissioners by the stock- 
holders and the governor jointly. We thik it cannot be af- 
firmed that either the president of the bank or the commission- 
ers, who are to close its affairs, are public officers—they are 
the mere agents of private individuals, in which the public has 
no direct or immediate interest—the State not having taken 
the stock, which by the charter it was authorized to take in the 
bank; the reason, therefore, which influenced the decision in 
Roberts v. I'he State Bank, fails in this case. 

It does not appear from the judgnient entry, that any certifi- 
cate of the ownership of the debt by the bank, was produced, 
but, from the bill of exceptions it appears, that the certificate 
of FC. Heard, as president of the bank, and Daniel M. Riggs, 
as commissioner, were produced and shown to the court; but 


‘ 
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it is not shown in any part of the record, that any proof what- 
ever was made cither of the official character of the persons 
making these certificates, or that their signatures were genu- 
ine. This, in our opinion, was necessary, to give the court ju- 
risdiction, and it has always been held, that the record must 
show that the proof was made which confers the jurisdiction. 
What would be sufficient evidence of the official character of 
one assuming to act as president of the bank, or commissioner, 
we need not now determine, but as the question has been ar- 
gued, it is proper to say, that it would not be necessary to 
prove that the certificate was made at the time it bears date; 
proof of the genuineness of the signature would be prima facie 
evidence of the contents of the certificate. 

The remaining assignments f error are covered by the ‘pre- 
vious decisions of this court, but as the question just examined, 
is decisive of the case, it is not necessary to consider them. 

Let the judgment be reversed, and the cause remanded. 











DANIEL, ev Au. LEGAL REPRESENTATIVES oF, &c. v. HOPPER. 


1. A garnishee who acknowledges the service of a garnishment regularly issued, 
and answers the same, cannot object on error that the process was not executed 


by the sheriff, or proper officer. 


Warr of error to the County Court of Montgomery. 


On the first of February, 1843, oath was duly made, that the 
plaintiffs in error had recovered a judgment in the orphans’ court 
of Montgomery, against Anderson Thomas, for the sum of 
twenty-eight hundred and seventy-one 60-100 dollars, besides 
costs; that the defendant in the judgment had no property in his 
possession to satisfy the same; and that affiant had just reason to 
believe that the defendant in error is indebted to him, &c. A 
garnishment was immediately issued in pursuance of the affida- 
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vit, and served on the garnishee, as shown by the following en- 
dorsement, viz: 

«Service acec 

D. Hoprrrr?’ 

The garnishee appeared and answered t a ‘carn eee 
at the term of the county court next succeeding his appearance, 
moved “toquash and set aside the service of the garnishment in 
this cause, because he says the same was accepted, and not exe- 


cuted by the sheriff” Tis motion was granted, and a judgment 
entered accordi ngly. 


T. Wow for the plaintiff in error, cited Clay’s Dig. 259; 
3 Stewt. Rep. 192; id. 480; 1 Stewt. & P. Rep. 293; 6 Porter’s 


vep. 305. 


Exmore, for the defendant, relied on Rapclye & Co. v. Ware, 
[1 Stewt. Rep. 33. 


COLLIER, C.. he act of 1818, after providing that a 
seniiduainh _ ye issued where the plaintiff or other credible 


person shall make atlidawit that the defendant has no property 
in his possession, &c., authorizes the court, to cause the person 
supposed to be indebted, &e. e summoned to appear forth- 
with Loge such court, as a gamishee, &c. [Clay’s Dig. 259, 
sec, 2.1 By summoning the garnishee, is meant nothing more 
than to give him notice of the contents of the process issued 
against him, that he may appear at the time it prescribes. True, 
the garnishment, like all other process, should be served by the 
proper exeécutive oilicer; yet, as it is intended as a mere noticeg@ 
the garnishee, it is entircly competent for him to dispense, with 
this mode of service, by his written acknowledgement that he 
has reccived, or dispenses with service. ‘This has been done in 
the present case, as the motion of the garnishee admits. Bat 
only has the defendant in error admiited that he w 

the process, but he has submitted his answer in writing; and this, 
atdeast, should, upon principles, founded both in analogy and 
sound reascning, foreclose all objection as to the manner in 
which he was brought before the court. In other « , the ac- 
ree of service of a writ, or an actual appearance without 


it, has always been regarded by us as equivalent to its execution 
38 
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by a competent legal officer. In fact, it would be trifling with 
the dignity which should distinguish judicial proceedings, to per- 
mit one who has come into court voluntarily, or by coercion, 
and submitted to its action, to object that he had not been regu- 
larly brought in. 

The judgment of the county court is sought to be sustained 
by the case of Lawrence, Rapelye & Co. v. Ware, [1 Stewt. 
Rep. 33.j In that case, an original attachment was issued 
at the suit of the defendant in error against the plaintiffs, in 
September, 1823, and a summons for J. D. & Co. was served 
on their agent. In the fall of 1825, two years afterwards, J. D. 
answered on oath before a justice of the peace, and his answer 
was brought into court, admitting that he had notes of the de- 
fendants in his hands for a certain sum, and consenting that a 
judgment might be rendered against him therefor. The court 
were of opinion that the affidavit was voluntary, and not in obe- 
dience to any process; and held that it was important the exami- 
nation of the garnishee should be in open court, in order to pro- 
tect the rights of absent defendants, and to prevent the abuses to 
which this mode of instituting an action is liable. The mere 
statement of this case will, at once show, that it is unlike the 
one at bar. There, the garnishee’s answer was made out of 
court; here, he appeared in obedience to process, and submitted 
to answer in open court. Neither was the service of the gar- 
nishment made or accepted by the garnishee. And, besides, the 
defendants in attachment were themselves complaining of the 
irregularity. Whether this state of facts warranted the judg- 
_ment of the court in that case, it is not necessary to inquire, 
They are quite sufficient to distinguish the cases from each 
other. [Smith v. Chapman & Brother, 6 Porter’s Rep. 369, 70.] 

It results from what has been said, that the judgment of the 
county court is reversed, and the cause remanded. 
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ARNOLD v. SHEPPARD. 


1. The statute empowering courts of equity to proceed against absent defend. 
ants, invests those courts with jurisdiction over biils for discovery, in aid of the 
prosecution, or defence of a suit pending in any of the courts of law of this 
State, or with respect to property within it. 

2. It is not necessary in suits against absent defendants to prove the allegations 
of the bill, when it is taken pro confesso. The enactment which requires proof, 
only applies to suits against resident defendants. 

3. When the ground for equitable relief against an absent defendant is, that the 
note prosecuted by him in the court of law has been paid, and the fact of pay- 
ment is solely within his knowledge, the court may decree relief upon the alle. 
gations of the bill, after a decree pro confesso. 


Warr of error to the Court of Chancery of the 3d District of 
the Southern Division. 


The bill is by Arnold against Sheppard, who is shown to be a 


resident of Texas. The service was perfected by publication 
in a newspaper, and by notice upon the courthouse door, in the 
manner required by statute. 

The bill asserts, that Sheppard has commenced a suit against 
Arnold in the circuit court of Lowndes county, upon a note 
which was previously fully paid and satisfied. 

The payment is alleged to have been made to the defendant 
at a time and place stated in the bill, and received by him under 
a promise that the note should be destroyed. 

The prayer is for a perpetual injunction of the suit at law, and 
that the note may be delivered up to be cancelled, as well as for 
general relief. 

No appearante was entered for the defendant, and on proof 
of publication, a decree pro confesso was allowed by the regis- 
ter at rules. Evidence on the part of the complainant was 
taken in the cause, but nothing is established by it. 

The complainant moved the chancellor to continue the cause, 
and hold up the injunction until the defendant should file an an- 
swer; but the chancellor had doubts of the correctness of that 
course, and finally dismissed the bill with costs; considering it as 
one for discovery in aid of the defence at law, and not for relief. 
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dto a decree for a perpetual injunction 


} trv 


upon the default es e defendant toanswer. [Slider v. McCan, 
7 Paige, : 151; Eden 253; Harrison Prac. 551; Nicholas v. Jones, 
3 A. K. Marshall, 387; Williams v. Corwin, Hopk. 177; Doug- 
lass v. Evans, 1 Tenn. 88; Pegg v. Davis, 2 Blackf. 281; Baltzell 
v. Hall, 1 Litt. G8; tobinson v. Townsend, 3 Gill. & J. 413; 
Peto v. Attor.Gen. 1 Young & J. 509; Landon v. Ready, 1 
Sim. & Stu. 44; Turpin v. Jefferson, 4 W.& M. 483;Dunlap v. 
=o 3. Litt. 269; 2 Bibb, ; 3 Bibb, 303.) 
~ The injunction should, at al! events, have been continued 

inti an answer Was put in, as the complainant is entitled to a 
discovery, however he may be as the relief, [Story’s “Eq. 
419. | 

3. But if th inj! netion cannot be continued, then the com- 


‘ 


plainant is entitled to a decree authorizing him to read the pro 
confesso on the trial at law sprige v. Jarrett, 1 A. K. Mar- 
shall, 336; 2 Story Eq. 691. 

4. The defendant cannot, on error, complain of: the want of 
jurisdiction not urged in the court below, or to the regularity of 
proceedings there. [Harley v. Farley, 1 McCord Ch. 513; Mc- 
Donald v. Crocket, 2 ib. 135; Bayle v. Fitzhugh, 2 Wash. 213; 


Barnes v. Lee, 1 Bibb, 527; 2 Sumner, 5 i6.] 


Epwanrps, contra, insisted, that it was a mistake to consider 
this as a bill for discovery merely. It stands on the same footing 
as any other bill for relief, and must be proved upon a decree 
pro confesso, [Clay’s Digest 351, § 89—354, § 58.] The bill, 
not being framed as one ior discovery, it Was proper to dismiss 
it, as the relief could not be granted even if the facts were 
proved, 


GOLDTHWAIT E, J. —1. We are satisfied, that the decree 
of the chancellor dismissing this bill, ought not to be sustained. 
The act of 1805, ttl lan act empowering courts of equity to 
proceed against absent defendants, [Clay’s Digests 352, § 44 to 
49,] was intended to invest those courts with iull jurisdiction of 
such defendants, and is as cflectual in cases where the object of 





—— > 
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the bill is discovery merely, to aid in the prosecution or defepce 
of a suit pending in any of the courts of law of the State, as it 
would be in cases where relief was sought by a citizen of the 
State, or with respect to property wit! We state the pur- 
pose of the act in this limited manner, because a doubt may exist 


king relief with respect 


whether a non-resident Va 
to property not within the jurisdiction, would be entitled to claim 


the benefit of the provis' 

2. The Ist section of this act expressly provides that, if the 
defendant does not appear alter publication is made, in the man- 
ner provided for, that the plaintili’s bill may be taken pro con- 
fesso, and a decree made thereon. The 6th section of the act of 
1823, entitled an act tor 
it ig true, provides generally, that before a decree is pronounced 
on a bill taken pro confesso, the court shall be satisfied, by 
sufficient evidence, of the justice of the complainant’s claim 
or demand; but we do not think this was intended to affect the 
nin force with respect to absent defendants, be- 


i 


particular act th 
cause it is evident that, in such cases, the benefit of a discovery 
would, in most cases, be evaded, if such a construction was 
given. The object of the latter act seems merely to have been 
to provide a new rule midway between the ancient chancery 
practice, which gave no benefit whatever to a complainant, from 
the neglect of the defendant to : r, until the latter had stood 
out all proceedings for the contempt in wiliully refusing to an- 
swer; and the modern, which authorized a final deerce, imme- 
diately upon taking the bill Under it, the court res 
qtires proof, tliough a less degree will warrant a decree. [ Le- 
vert v. Redwood, 9 Porter, 79; Wilkins v. kins, 4 Porter, 
245. ] 
We apprehend it w: 

a court of equity to render a decree where the dciendant wilfully 
stands out all the means which the law gives to compel an an- 
swer. Sut in cases against absent defendants, there are no 
means by which an answer can mpelled. The process of 
attachment in all cascs, and that of sequestration in most, would 
alike be ineffectual. It was in view of this, as it seems highly 
probable, that the first statute provided that a decree should be 
made upon the bill after taking it pro confesso. And this idea is 


y the power of 


greatly strengthened by the cautious manner in which the rights 
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of absent defendants are regarded by the act. The subsequent 
act of 1841, [Clay’s Digest, 354, § 5 58,] modifies the act of 1823, 
and allows a decree to be made without proof whenever there‘is 
a personal service on the defendant, but excepts infants, femes 
covert, idiots and lunatics from its operation; but as it has no re- 
ference to the special act relating to absent defendants, has no 
effect on its construction. 

3. Having ascertained that the powers of a court of equity, 
under the act of 1805, are sufficient to give relief to a complain- 
ant against an absent defendant, it remains to consider whether a 
proper case is made by the bill; and it so, what ought to be the 
decree. 

The English court of chancery seems always to have held that 
it had jurisdiction to compel the delivery and cancellation of po- 
licies of insurance, bills and notes obtained by fraud, although that 
defence is equally available at law. [De Costa v. Scandret, 2 
P. Wms. 170; Law v. Law, 3 ib. 391; Whittingham v. Thorn- 
burgh, 2 Vern. 206; Goddart v. Garrett, ib. 269; Menshaw v. 
Jordan, 3 Bro. C. 18 n.; Newman v. Milner, 2 Vesey, jr., 483; 
Jackman v. Mitchell, 13 Vesey, 581.] In Bromley v. Hillard, 
[7 Vesey, 3,] and Jarvis v. White, [ib. 413,] the question was 
raised, whether a court of chancery, in such a case, could decree 
without a trial first had at law, and decided affirmatively. The 
same conclusion is arrived at by chancellor Kent in Hamilton v. 
Cummings. [1 John Ch. 527,] though he thought such relief was 
discretionary, and that applic ations to chancery for relief ought 
not to be encouraged. 11 Jarvis v. White and Kemp v. Pryor, 
(7 Vesey, 249,] Lord Eldon notices that the common practice in 
the exchequer is not to press such bills after a discovery is ob- 
tained; but denies that there is any reason to preclude a court of 
chancery from determining the case upon the evidence the same 
as any other of ordinary jurisdiction. Whatever may be the re- 
spect due to these decisions, it is certain they do not go the length 
of asserting that when a defence arises to a bill or note, which is 
subsequent to its making, this can be asserted in a court of equity, 
when there is no impediment to asserting it in a court of law. 
Doubtless, there are cases where an injury might be of sucha 
nature, by withholding the evidence of the demand, that a court 
would be justified in taking jurisdiction for that cause; or even to 
restrain the negotiation of paper which should be cancelled; but 
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the effect ef recognizing the doctrine, that a party was entitled to 
have a note delivered up by the coercion of a court of equity, 
when no action ought to be maintained on it, might bring any 
contested case into chancery for decision, 

There is a clear distinction, however, between the power to 
exercise jurisdiction generally, and that which is incidental upon a 
discovery. It has been claimed for courts of equity, that they 
have jurisdiction to grant relief in all cases where the discovery 
sought for is obtained. [1 Story’s Equity, 87, and cases there 
cited.] Without now enlarging upon an examination into the 
precise limits of this species of jurisdiction, we think it is clear 
that a court may, in such a case, proceed to decree the proper re- 
lief, unless the jurisdiction is declined by plea, answer or demur- 
rere In Newman v. Milner, [2 Vesey, jr., 483,] Lord Eldon 
asks, what is there for the court at law to try in such a case? 
There is certainly no good reason for withholding the proper re- 
lief, when the discovery is made, and the jurisdiction not declined. 
In cases against absent defendants, the effect of declining to an- 
swer is virtually the same as a confession of the allegations of 
the bill, and the same decree should be made in the one case as 
the other. 

It is unnecessary to determine what is the proper practice 
when the bill is for discovery only, and when no decree could be 
made by the court, even if the discovery was made. 

Our conclusion is, that this decree must be reversed, and the 
cause remanded for the proper decree to be rendered, if the party 
will enter into the security required by the statute. 





WHITAKER, er ats. v. DEGRAFFENREID. 


1. Where the bill in a chancery suit is so uncertain in its allegations that it can- 
not be ascertained from the bill who are the necessary parties to the suit, it will 
be bad on general demurrer. 

2. Parties having no interest in the matter in controversy cannot be joined with 
others that have; therefore, where sureties joincd as complainants with their 











304 ____ ALABAMA. 


s. v. DeGrafienreid. 


principal ina bill to coerce payment of the debt for which they were bound 
froma third person, the hill should be dismissed. 


, 4 } ' wee Canaet af ranks 
Error LO the WaANC \ ourt Oi i' TaN Ais 


ar 


The bill was fil d by the plaintiffs in error, and alleges that 
William H. Wittaker purchased a part ofa 16th section from the 
school commissioners, took from them a title, and gave them a 
deed of trust for the purchase money, which was secured by four 
notes, on which B. M. Bradford, G. W. Foster and Jos. Trotter, 
were suretics. That Whitaker afterwards sold the land to one 
Radford McCargo, who agreed with Whitaker to pay the debt 
due the school commissioners. That afterwards, McCargo sold 


] 


the land to the defendant in error, who bound himself by a stipu- 
lation in writing, to extinguish the debt aforesaid. That the sfipu- 
lation was handed to Whitaker, who, on his leaving the county, 
left it with a person who died, and that DeGraffenreid afterwards 
possessed himself of it, and refuses to deliver it up, and that in 
consequence thereof, they are unable to state whether the obliga- 
tion entered into by DeGrail ne was in favor of Whitaker or 


1 1 
! 
i 


McCargo. That DeGraffenreid dite failed to discharge the 
notes due the 16th section, in consequence of which the land was 
sold under the trust deed, but t that a considerable part remains 
unpaid. That Whitaker is insolvent, and his sureties will have 


to pay the debt. 

The bill prays a discovery from DeGraffenreid of the suppress- 
ed obligation, and for general relicf, &e. 

To this bill the defendant demurred, and the chancellor sus- 
tained the demurrer, and dismissed the bill, from which decree 
this writ is prosecuted. 


Sizas Parsons, for the plaintiff in error, cite 4” Paige, 257; 2 
y erger, 3 03 l St ry *s 10; {u ity, 179; St or y *s bic _P ‘. 64, 74, 103, 
104, 105; 1 Strans Se 93; l1 pa . R . df yf 3 “ 2 id. ti 


Peck and Cuiarke, contra. 


ORMOND, J.—There is clearly a misjoinder of complain- 
ants in this case, which is fatal on general demurrer. [Bowie v. 
Minter, 2 Ala. Rep, 406.] The three persons who were sureties 
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for Whitaker, have no interest in the matter, in controversy.— 
Until they pay the debt of their principal, they can maintain no 
action in their own names, based upon their liability to pay the 
debt, unless it be a bill in chancery to compel the creditor to sue. 
They were, therefore, improperly joined in a suit with their prin- 
cipal, unless it was shown that the promise of DeGraffenreid, was 
made to them jointly with their principal. The bill is also bad 
for uncertainty; it does not show whether the undertaking of De- 
Graffenreid was made to Whitaker or McCargo. If to the for- 
mer, then the latter has not such a legal interest in it as would 
justify his being made a party to the suit; and ifto the latter, then 
for the same reason, the former was improperly joined. If an 
exception could be made in a case where the fact was only known 
to the defendant, and the knowledge of it was fraudulently with- 
held by him, this is not such a case as we must presume the fact 
to be known to the persons interested. 

Certainty, in the allegations of the bill, is essential in equity 
pleadings. In this case, the uncertainty is so great that it is im- 
possible to say, from the allegations of the bill, who are the neces- 


sary parties to the suit. On this head, see the authorities col- 
lected by Mr Justice Story, in his Equity Pleading, 212. 
Let the decree of the chancellor be affirmed. 





BARTLETT & WARING v. Dor ex pem. GAYLE & 
PHILLIPS. 


1. Where an injunction is awarded at the instance of a stranger, to restrain the 
collection of a judgment by the sale of property levied on, and a bond executed 
with surety, the lien of the judgment is not thereby impaired ; and upon the 
dissolution of the injunction, the plaintiff's execution wi!l be entitled to priori- 
ty, as against other creditors or purchasers, whose liens attached while the in- 
junction was in force. 


Warr of error to the Circuit Court of Mobile. 


39 
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This was an action of ejectment at the suit of the defendants in 
error, in which the plaintiffs made themselves parties, and entered 
into the usual consent rule. ‘The cause was submitted to the court 
upon a case agreed, with the consent that jadgment be entered as 
on verdict; and if rendered for the plaintifi, that “the rent be as- 
sessed at six hundred dollars per annum.” 

The facts stated for the judgment ofthe court, are substantial. 
ly as follows, viz: ‘The premises in question were purchased by 
McRae & Lang, with partnership funds, and upon joint account. 
After the death of Lang, McRae executed a note in their joint 
names, by C. C. McRae, survivor, for $3,800, dated the 7th of 
March, 1838, and payable one day after date, to A. H. Ryland. 
The consideration of this note was money collected. by Messrs 
McRae & Lang, for the payee, in the year 1836, and which had 
never been paid over. In order to secure the payment of the 
note, McRae exccuted a deed of trust with a power of sale on the 
premises, bearing date the 6th December, 1838. A sale took 
place under this deed, at which the plaintifis’ lessors became the 
purchasers, and received a conveyance from the trustee on the 
4th May, 1840. 

On the 2Ist May, 1838, the defendants below recovered a 
judgment against McRae as surviving partner, for the sum of 
$7,435 21, being a debt due by McRae & Lang, in the lifetime of 
the latter. An execution issued on this judgment, bearing teste 
the 6th June, 1838, which on the Ist of August thereafter, was 
levied on the land in controversy; on the 9th of the same month, 
at the instance of Catherine Lang, adin’rx of the deceased part- 
ner, an injunction was awarded to restrain the defendants from 
enforcing the collection of that execution by a sale of the proper- 
ty levied on; and a bond executed, with surety. The injunction 
was dissolved on the 7th January, 1539, and on the 4th of March, 
the land was regularly sold to the defendants by the sheriff of 
Mobile, for the sum of $9,860, who made them a deed therefor, 
which was duly recorded. The bill upon which the injunction 
was granted, was continued as an original, up to the fall term of 
the chancery court, holden for Mobile in the year 1840. On 
these facts, a judgment was rendered in favor of the plaintiffs. 


G.N. Stewart and J. A. Campsent, for the plaintiffs in error, 
made the following points: 1. The injunction granted upon the 
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bill of Mrs. Lang, did not iin the judgment of Bartlett & 
Waring against McRae, or in any manner impair its validity or 
power. [9 Porter's Rep. 876; 4 Ala. Rep. N. 8S. 20;3 B. Monr. 
Rep. 191.] 
2. The suspension of an execution by operation of law, does 
not destroy its lien. [2 Stew't & P. Re »p. 390; 3 Porter’s Rep. 
138; 8 Leigh's Rep. 416; 4 Peters’ Rep, 124.] 


P. Purturrs, for the defendants. The lien of the judgment in 
favor of Bartlett & Waring, as it respects the premises in ques- 
tion, was desiroyed by the injunction granted upon the applica- 
tion of Mrs. Lang; forit isan acknowledged principle, that the 
lien of a judgment depends upon the right to sue out an execution. 
[1 Paige’s — Rep. 558; 2 Call’s Rep. 125; 4 Hl. & Munf. 57; 
$5 Jebus. p. 553; 1 Peters’ Rep. 443; 13 id. 474; 16 id. 108.] 

A eta loses its lien after a year and a day from its rendi- 
tion. [14 Mass. Rep. 386; 15 Johns. Rep. 169; 16 id. 537; 8 
Serg’t & R. Rep. 376; 18. Wend. Rep. 526.] So, where the debt- 
or executes a bond with surety, as the condition on which an in- 


junction is granted, the bond is a substitute for the lien of the 
judgment. [1 Martin &. Y. Rep. 373; 4 Bibb’s Rep. 263; 4 
How. Rep. (Miss.) 180; 1 Wash. Rep. 120; 2 Hayw. Rep. 81; 6 
Munf. Rep. 184; 3 Yerger Rep. 84.] 


COLLIER, C. J—The only question necessary to be consi- 
dered in this case, is, whether the order for an injunction made 
upon the bill of Mrs Lang, and the execution of a bond by her 
with sureties, suspended the lien of the judgment in favor of the 
plaintiffs below against McRae, as the surviving partner of Lang, 
until the injunction was dissolved! ‘It has been repeatedly held, 
as well by ourselves as our predecessors, that the effect of an in- 
junction regularly issued upon the execution of a bond with sure- 
ty, by the defendant in the judgment, is to destroy the lien of the 
execution injoined. [Mansony and Hurtell v. The U.S. Bank 
and its assignees, 4 Ala. Rep. 750, and cases there cited.] So, 
where an execution is superseded, by giving bond with surety up- 
on suing out a writ of error, the lien of the judgment is discharg- 
ed. [Campbell, use, &c. v. Spence, et al. 4 Ala. Rep. 543.]— 
But the lien is not impaired by the execution of a replevy bond, 
forthcoming bond, or a bond to try the right of property, id; [Mills 
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v. Williams, et al. 2 Stew’t & PI Lep. 390; McRae sik Amin 
tin v. McLean, 3 Porter’s Rep. 138.] 

It is insisted for the plaintiff in error, that a judgment only ope- 
rates alien upon the lands of the party against whom it is reco- 
vered so Jong as it may be enforced by execution; and that the 
injunction restraining all proceedings as to the premises in ques- 
tion, relieved them from the lien of the judgment. [See Manso- 
ny and Hurtell v. The U.S. Bank, &c. ut supra; Wood v. Ga- 
ry, 5 Ala. Rep. 43.]_ The principle upon which an injunction 
has been held to discharge the lien of a judgment or execution, is, 
that the bond which the complainant executes, furnishes the plain- 
tiff with another security for his debt; and upon which he may, 
after the injunction is “a have an execution. [Conway v. 
Jett, 1 Martin & Y. Rep. 373; Smith, et al. v. Everly, et al. 4 
How. Rep. 178; Clay’s Dig. 357, § 79.] Now the condition of 
the bond in the case before us, is, that the complainant “shall pay 
and satisfy all damages which the said defendants may sustain 
by the wrongful suing out of the said injunction.” It is perfectly 
clear that the undertaking of the obligors does not oblige them to 
pay and satisfy the judgment, if the bill for an injunction shall be 
unsuccessfully prosecuted; it merely binds them to make good 
any loss which the obligees sustained by reason of the ground- 
less exhibition of the bill. Thus, ifthe property depreciated in 
value during the period that the injunction continued in force, by 
the burning of houses, &c. so that the plaintiff could not obtain 
satisfaction of his execution; in such case, the plaintiffs in the 
judgment may resort to their remedy upon the bond, But if the 
property continues of value sufficient to satisfy the judgment, the 
plaintiffs have sustained no damage for which they can charge 
the sureties in the bond; as for the delay in its collection, the law 
regards the interest as an equivalent for that. 

Upon this point, the case of Hanley v. Wallace, [3 B. Monr. 
Rep. 184,] is a direct authority for the plaintiffs in error. The 
court there say, where a judgment is injoined at the suit of a stran- 
ger to it, and an injunction bond given by him to restrain the sale 
of a particular article of property; whatever may be the condition 
of the bond, it operates in equity, only as a security to the obli- 
gee for the injury that may accrue, not for the amount of the debt. 
Here the law is laid down in stronger terms than the condition of 
the bond in the present case requires. 
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It may also be remarked that no execution can be issued upon 
the bond; 1. Because it does not injoin the judgment, but only 
proceedings thereon, as it respects the premises in controversy. 
2. Because the defendant at law is not the complainant in equity. 

From this view it results, that the lien of the judgment is para- 
mount to that of the deed of trust: The consequence is, that the 
decision of the circuit court upon the facts is erronecous—its judg- 
ment is, therefore, reversed, and the cause remanded, if the de- 
fendant in crror desires it. 


P. H. & H. W.PROUT v BRANCH BANK AT DECATUR. 


1. Where a further day of payment is given, by deed, to the principal debtor, he 
being the maker of several promissory notes, and the drawer of several bills of 
exchange, but a reservation is made in the deed that nothing contained in it shall 
bar or affect the right of the creditor to sue on any of the notes or bills at the re- 
quest of any of the sureties; suci a contract does*not discharge the indorsers. 

2. Where the principal debtor, by deed, assigns property to a trustee for the pay- 
ment of bills and notes upon which others are subsequent in liability, contracting 
thereby for delay, with a rescrvation by the creditor of the right to sue at the re- 
quest of any surety, (in which event the deed was not to operate asa security for 
the debt thus sued,) and containing a condition that the debtor might sell the 
property, or remain in possession of it until the expiration of the time contracted 
for, is no discharge of the parties subsequent in liability, even if it is conceded that 
the deed, by reason of these stipulations, would be void as to a creditor. 


Wrair of error to the Circuit Court of Morgan county. 


Motion ‘by the Bank for judgment against the Prouts, as the 
endorsers of a bill of exchange drawn by Rhea & Ross, upon 
and accepted by Gamble, Murrah & Co., dated 12th September, 
1838, at 8 months. The bill is payable to Isaac H. Walker, who 
endorsed it to the defendants, who endorsed it to Toby, Connor & 
Co. who endorsed it to Reese & Co. who endorsed it to the Bank. 

The defendants pleaded in bar that the plaintiffs gave day of 
payment after the maturity of the bill to the drawers. The de- 
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lay is alleged to have been given by acertain deed set out in the 
plea, executed by Joly S. Rhea, one of the firm of Rhea & 
Ross. This deed recites the indebtedness of Rhea, as one of the 
firm of John S. Rhea & Co., a1 2 & Ross, by several bills 
of exchange and promissory notes, wn 

uals, (among whic thi is the 
of securing the same: and for that consideration, and the sum of 
one dollar, paid him by Green P. Rice, he conveys to the latter 
several tracts of land, a number of slaves, and 5-8 of the steam- 
boat Asia upon trust, nevertheless, that the Bank should allow 
the said Rhea to have ihe debts therein named divided into four 
the date of the deed, and should 


ed by various individ- 


» bill now sued on.) and that he is desirous 
a : } 
{ 


equal annual instalments from 
only require of him annually the instalment that should then 
fall due, with interest on the whole debt; and should permit 
the said Rhea to sell or disp se of any ol the said property; and 
should further ore him to keep and retain possession of all 
the property, until deiault be m: sei n thr dae nent of the said in- 
stalments, or any one of them, as th y fall due: and to take the 
rents and profits to his own use and benefit. ” Provided that no- 
thing contained in the deed should bar or aflect the right of the 
Bank to sue upon any of the bills or notes described at the re- 
quest of any of the sureties, to any of those mentioned or intend- 
ed to be secured; and that such suit on such bill or note should not 
destroy the terms of the deed as to any or all the bills or notes 
not sued upon. It provided, that upon default in the payment of 
any one of the instalments, it should be the duty of the trustee, 
upon giving one month’s notice, by advertisement in the nearest 
newspaper, to proceed and sell so much of the property as 
would satisfy the default and the expenses. It also provided, 
that if there should be no default, the deed should be void. 

The plaintiffs demurred to this plea, and the court sustained the 
demurrer. 

This is the only error assigned. 


W. Coorer & Noor, for the plaintiffs in error, cited Bailey on 
Bills, 359; Comegys v. Cox, 1 Stewart, 262; Ellis v. Bibb, 2 
Stewart, 62; Comegys v. Booth, 3 Stewart, 14; Everett v. United 
States, 6 Porter, 166, to show the extent of the general rule, that 
a surety is discharged by giving day to the principal. King v. 
Baldwin, 2 J. C. R. 559, and Gould v. Robson, 8 East, 578, to 
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show that it is the mew contract made with the principal which 
discharges the security, and that the old one cannot, by agree- 


ment. be retained as a collateral security. 

The proviso,in this deed does not cover the case of the en- 
dorser paying the bill, ; en suing in his own name. The 
event only is provided for, of the bank suing, if requested so to 
do by an enclorser. 

] 


. Hatch, 6 Peters, 258; Me- 
Lemore v. Powell, 12 Wheat. 554: Boultbee v. Stubbs, 18 Ve- 
sey, 20; Wood v. Jefierson Bank, 9 Cowen, 195; Theob. on P, 
& S. 144, 77, 128; Chitty on Bills, 442.] 

The decd itself is a fraud upon the endorsers and other credi- 
tors, as it is iz terrorum as to the first, and covers the property 
as to the last, for a space of years. 


Armstrone, contra. The obvious intention of the parties to 
the deed, is, that the remedy against the endorsers was not to be 
prejudiced by the arrangement then made; and the stipulations 
must be construed wit! reference to the inteution of the parties. 
[Chitty on Bills, 441 to 456; I Johns. Ch. Rep. 289; Bailey v. 
Baldwin, 7 Wend. 289. | 


GOLDTHWAITE, J.—1. It must be conceded, that here 
there has been a valid contract between the Bank and one of the 
drawers of the bill, for indulgence; and, therefore, the principal 
question is, whether the reservation in the deed is ‘effectual, to 
continue in force the right of the bank to enforce payment from 
these defendants as indorsers, after the expiration of the time for 
which indulgence was stipulated. We say after the time, be- 
cause no question arises whether the suit could be brought during 
the period for which delay was agreed to be given. To deter- 
mine this question, it is neccessary to ascertain what the parties 
contracting meant and intended by this reservation; for it cannot 
at this day be doubted, that contracts are so to be construed as 
to give effect, if it legally can be done, to the intention of the par- 
ties. It is said that if a deed can operate two ways, one consist- 
ent with the intention, and the other repugnant to it, courts will 
ever be astute so to construe it as to give effect to the intent.— 
{Earl of Clanrickard’s case, Hob. 277; Sally v. Forbes, 2 B. & 
B. 38.] The intention is made apparent upon the face of this 
deed, that time shall be given to the drawer, unless some party 
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subsequent in liability on the bills or notes, should see proper to 
direct a suit to be instituted. 

It is said, however, that the deed does not contemplate that 
one standing in this relation to the bill, might defeat the indul- 
gence by paying it, and suing on itin his own name, or for the 
money paid. The cases of Gould v. Robson, [8 East, 576,] 
and Boulibee v. Stubbs, [1S Vesey, 20,] have been much relied 
on to show, that reservations of a right, of this nature, are con- 
strued strictly. The first was the case of tbe holder of a bill 
after it became due, receiving part payment from the acceptor, 
and taking from him another bill, payable at a future short date 
for the remainder ; but agreeing to keep the original bill in the 
It was held the indorser was discharg- 


interim, as a security. 
ed. The other was the case ofa creditor giving time to the 
principal, ina bond for a part of the debt, but expressly, with- 
out prejudice to any security which the creditor then held. An 
injunction was allowed upon a suit by the creditor against a 


surety to the bond. In the case where the original bill was re- 
tained as a security, the’court considered the implied agree- 
ment to be that it should not be sued on until after the dishonor 
of the new one. Inthe case ofthe bond, the lord chancellor 
conceded that a reservation of the right against a surety could 
be made, provided the strety’s remedy against his principal was 
not impaired: how, after this concession, the injunction was 
allowed, the report does not explain. It seems to us that nei- 
ther of these cases warrant the principle contended for here, 
because it is perfectly clear upon this deed that the giving of 
time was entirely dependent upon the action of the parties who 
were subsequent in liability upon the notes or bills. If they re- 
quired suit to be brought the bank was at liberty to bring it, 
and it is not too much to say for the effect of such a reserva- 
tion, that it had no tendency whatever to impair or defeat the 
right or remedy of any surety. he doctrine of our court as 
well as of others, is, that there is no obligation upon the credi- 
tor, of active diligence; all that is required of him is, that he 
shal] make no contract to suspend his remedy, to the prejudice 


of those who are secondarily liable. [Inge v. Branch Bank of 


\ 
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Mobile, 8 Porter,108; Wright v. Simpson, 6 Vesey, 734: 
Trust Navigation Co. v. Harley, 10 East, 40 ; American Cases 
to the same effect, cited in Chitty on Bills, ed. 1836,442, n. 4} 

In the case of Boultbee v. Stubbs. before cited, Lord Eldon 
seems to have been impressed with the idea that stipulations of 
this kind were, in many cases, so absurd, that the intention 
should be seen plainly to give it effect ; but even in England it, 
has never been held, so far as we can ascertain that suchsa re« 
servation is not effectual when made. Indeed, it has been ¥e- 
peatedly held, both before and since that decision, that the right 
against a surety or joint debtor, was not gone when there was 
such a reservation. [Sally v.° Forbes, 2 B. & B. 38, 
parte Carstairs, Buck. 560; Ex parte Clendening, ib. 617.] 
To the same effect is Bailey v. Baldwin, [7 Wend. 289,] a 
case very similar in the terms of the reservation, to the one we 
are now considering. 

We conclude, therefore, that the reservation in the deed was 
effectual to continue the right offaction against the defendants, 
after the expiration of the term given, for delay to the drawer; 
and therefore, that they are not discharged by reason of the 
contract between the bafk and Rhea. 

2. The question, whether the deed itself is void, in conse- 
quence of the stipulation that such sureties as may require suit 
to be brought, should not be benefitted by it, and that Rhea 
should.remain in,possession, with power to sell, until default, 
does not arise here, inasmuch as those defendants could, by be- 


coming judgment creditors of Rhea, have tested the legal suffi- 
ciency of the deed by alevy. Even if the deed is conceded to 
be void, by reason of these stipulations, as against a creditor of 
Rhea, it is no discharge to the parties to the notes or bills. 

Upon the whole, we think there is no error in the judgment, 
and it is therefore affirmed. 
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HILL, er aus, v. FITZPATRICK, Gov., use, «c. 


1. In an action against a sheriffand sureties, on his bond, it is mot necessary to 

allege a demand specially. The case of McBroom v. The Governor, [6 Porter 
_32,] contra, overruled. 

“The plaintiff may, on the trial, abandon such of the assignments of breachesas 
hethinks proper, even after a demurrerto them hasbeen overruled. 

3. Ina suit against the sheriff and his sureties on his bond, the latter cannot insist 
that they are not liable upon the bond described in the declaration, but upon one 
executed subsequently, unless they put the fact in issue by plea. 

4. In such an action it isnot necessary to produce the judgment on which theex- 
ecution issued, its recital in the execution is prima facie evidence of the fact 
against the sheriff. 

5. To let insecondary evidence of the contents of an execution, it is not necessary 
that a search should be made for it in the clerk’s office, by the clerk ; a search 
by any one who has access to the office will be sufficient, especially in a case 
where slight evidence of the loss of the paper would be sufficient. 

6. An alias pluries fi. fa. is sufficiently described as an “ execution.” 

7. The recital in an execution that it has been issued on a judgment affirmed by 
the Supreme court, and that ten per cent. damages is to be made thereon, is & 
vidence against the sheriff of the fact, without producing the record of the af. 
firmed judgment. 

8. A sheriff who has collected money upon an execution, cannot dispute the right 
of the plaintiff to the money, upon the ground that the judgment was satisfied 
by a recovery and satisfactionin another case, founded upon the same cause of 
action. 

9. A deputy sheriff invested by his principal with the power to collect money un. 
der execution, and actually colleeting it, cannot refuse to pay it over without 
putting his principa] in default; a demand therefore, of him, is, in law, a demand 
ofthe principal. It will not vary the case that the sheriff’s office has been de- 
clared vacant as he has the power to finish the business which he had begun. 


Error to the Circuit Court of Wilcox. 


This was an action by the defendant in error, upon the offi- 
cial bond of Hill, the sheriff, and his sureties. 
The declaration sets out the bond and its condition, and as- 
igns seven breaches. 
1. That Hill (the sheriff) after the execution of his bond, and 
during the continuance of, and whilst in the discharge of the du- 
ties of his office, did as such sheriff, colleet the sum of $1,605 51, 





JANUARY TERM, 1844, 318 





Hill, et als. v. Fitzpatrick, Gov. usey ¢-c. 








upon an execution which issued from the clerk’s office of Wilcox 
circuit court, on the 25th Ney. 1839, and returnable to the next 
spring term of said court, in favor of one Robert L. Jamison, for 
the sum of $1,488 08 damages,,and $143 80 damages adjudged 
by the supreme court for delay, and $23 62 1-2 eosts against Har- 
ris S. Evans, Thomas E. Ellis, John A. Evans and Abel «R. 
Evans. But the said Hill, sheriff, as aforesaid, though often re- 
quested so to do, has not paid, &c. &c, : 

The second, third, fourth and fifth assignments of breaches, 
were abandoned at the trial. 

The 6th is inthe usual form, for a failure to return the exé 
cution. 

The 7th breach, after alledging the receipt.of the execution by 
the sheriff as in the first breach, proceeds, that the said Hill, as 
such sheriff, did collect the moneys therein mentioned, and ought 
to have paid the same over on demand, to the said Robert L. 
Jamison. But the said Hill, although often requested so to do, 
wholly neglected and_ refused to pay over »on demand, to said 
Jamison, the said last mentioned sum of money, or any part 
thereof, and still neglects and refuses so to do, to wit, &@, 

By reason whereof, &c. &c. 

The defendants demurred to all the assignments of breaches 
except the sixth, to which they pleaded payment. The court over- 
ruled the demurrer, but permitted the plaintiff to strike ott the 
second, third, fourth and fifth assignments of breaches. 

From a bill of exceptions taken at the trial, it appears that the 
defendant objected to the reading by the plaintiffof the bond de- 
clared on, because another bond was subsequently madé by Hill, 
approved and filed,and proposed to prove that the default of the 
sheriff, if any, was after the execution of the last bond, but the court 
overruled the objection, and permitted the bond to be read, 

The defendant also objected to the evidence of the judgment, 
because it was not proved that it was the same upon which the 
execution mentioned in the declaration was issued, but the court 
permitted it to be read. 

The defendant also objected to the evidence of one C. C. Sel- 
lers, who proved that the execution, after diligent search, Could 
not be found in the clerk’s office, because he was not the keeper 
of the office; but the evidence was admitted to show its absense 
and secondary evidence offered of its contents. 
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The plaintiff also offered to read from the execution docket, 
the @escription of the exvctition, itsyreception by the sheriff’s de. 
puty, Peturn, &c. which was objectedto by the defendant, be- 
cause, On the docket it appeared to be an alias pluries, and the 
de@laration described it asan original,but the objection was over. 
ruled, and the evidence allowed. 

The defendant further objceted, that the entry of ten per cent. 
as damages, adjudged by the supreme court on the execution 
docket, was not sufficient proof of the affirmance of the judgment 
by the supreme court, with damages,but the objection was over- 
fuled, and the entry read. 

It was proved that Jamison, the plaintifi, had obtained a judg. 
ment against ‘Thomas Evans as accommodation acceptor, on the 
sameé bill on which the judginent on which the execution in the 
present case issued—that on execution against Thomas Evans, 
plaintiff, hadbeen satisfied of his claim—that the interest in the 
judgment against H.S, Evans, had been transferred by Jamison 
to Josiah Evans, administrater of Thomas Evans, but it was not 
shown that it was in writing—that the agent: of Josiah Evans, 
whose authority was Not shown to be in writing, demanded the 
ma@ney of one Daniell, the deputy of Hill, and gave in evidence to 
the jury, the reply of Danielkto the demand. This testimony 
was objected tobut permitted to go to the jury. 

It was also in evidence, that Hill, the sheriff, left the State— 
that'during his absence, his ofitce was declared vacant; that af- 
ter Hill lett the’State, Daniell still continued to act as his deputy— 
that.afier the oilice was declared vacant, Daniell still continued to 
act as deputy—that during this period, Daniell made the money 
on this execution, by a sale of property, and paid a part over to 
Josiah Evans. ‘The demand above spoken of, was also made 
during Bill's: s absence. 

Under this proof, the defendant's omen moved the court to 
charge the jury, that if plaintiff had received his money of Tho’s 
Evans previous to the demand in this case, he could not recover. 
That ademand must be proved to have been made of Hill or his 
sureties, and that a demand of Daniell. the deputy, was not suffi- 
cient. That unlessa transier, in writing, of the judgment from 
Jamison to Josiah Evans, and an authority in writing, by him, to 
the person making the demand, was proved, the plaintiff could 
not recover. The court refused to give these charges, and then 
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charged the jury, thatif Jam‘son had ebtained judgment and ex- 
ecution against two dificrentpartiés,to the same bill, and collect 
ed'the amount from one, he might permit théwmoncy #6%be col- 
lectedon the other exeetution for the, bencfit of the party entitled 
toit.. ‘That if Daniell was the authorized deputy of Hill’and#@on- 
tinted to act as such in his absence, by makingthe money in this 
case, andiretained the money, and continued to aet for Hill, then a 
demand of Daniell was suflieient; althoughduring Hill’s absence, 
and after his officesyhadybcen declared vaeant. That i1 was not 
necessary that the translcrof the judgment from Janiison, or the 
authority from Josiah Evans to"make demand, should be di 
Writing. ‘ 

To the charges given. and refused, andsto the ,other matters 
contained in the bill of exceptionsthe defendant exeepted. 

Assignments of error. 

}, The court erred in overrulingdahe demurrer. 

2. In permitting the plaintifPito strike out, sortie of the breaches 
assigned after»demurrer overrtled, 

3. The couft erred as set forth smthe bill of @xceptions. 


4. In proceeding to trial Without replying to the plcas. 


Deak, for the plaintiff in error. 
SELLERS, contfa. 


ORMOND, J.—We consider the breaches upon, which the 
cause was tried, well assigned. The first and seventh breaches 
alledge in substance, that Hill, as sheriff off Wilcox county,re- 
ceived the execution which issued on the plaintiffs’ judgments on 
a day which is set forth, returnable to the nextisucceeding term 
of the court, and that he made the money theréon. Itis true, no 
special request is alleged to have been made of the sheriff for'the 
money, nor was it necessary to allece one, The lieet saepius 
. requisitus was sufficient, at leastin this State, when spetial de- 
murrers are abolished. That the omissioncamnot,at this daybe 
taken advantage Of, by general’ demurrer, [see the: authorities 
referred to in 1 Chitty’s Pleading, 324,] the Mw, was ruled 
otherwise by this court in McBroom. The Governor, [6 Porter, 
32,)"but we are satisfied the decision¢wes Wrongs The sixth 
breach assigned, is, for a failure to return the execution, and ig in 
the usual form. We have. not thought, it necessary to examine 
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the four assignments’ which were abandoned by the plaintiff on 
the trial, as his right to do was unquestionable, even after the de- 
tend uuts demurrer had been overruled. 

The remaining questions aise on the bill of exeeptions. The 
court did not err in permitting the plaintiff to read the official 
bond of the :heriff. which was deseribed and set out in the de- 
claration. Ifa subs ueut bond was executed, which supersed- 
ed the bond declared on, the fact should have been put in issue 
by plea. 

It was not necessary in this action, to produce the judgment on 
which the execution issued; the recital of its existence in the exe- 
cution under which the sheriff acted, was at least prima facie 
evidenceof the fact. . 

The objection that the preliminary proof, that the execution 
was not to be found im the clerk’s office, was not sufficient to let 
in secondary evidence, wes propcrly overruled by the court, so 
far as we can judge from the record. ‘The objection was, that 
the person who made the examination, was not the keeper of the 
office, but it by no means follows, that he did not have access to 
the office to make the search, or that he was not assisted by the 
clerk in making it. Nor, indeed, is it shown that the execution 
was ever returned to the clerk’s office by the sheriff, but the con- 
trary is inferrable, from the whole case. This is, then, one of the 
cases in which very slight evidence of the absence of the lost pa- 
per would be sufficient, the more especially as there must have 
been extant on the records of the court, and the books of the 
clerk’s office, permanent evidence of all the constituent parts of 
the execution. : 

It was nota variance between the allegations and the proof, 
that in the declaration the fieri fucias received by the sheriff, is 
described as an “exccution,,” and the proof showed it to be an 
alias pluries fi. fa.; the former is a generic term which embraced 
the latter. 

Upon the affirmance ofa judgment of an inferior court, by this 
court, the certificate of that fact, whieh the clerk of this court 
sends to the inferior court, is the record of the affirmed judg- 
ment upon which the execution issucs. As already observed, 
the recital of the affirmed judgment in the execution, authorised 
the sheriff to collect the ten per cent. damages awarded against 
the defendants, and being proof of that fact as against the shenff, 


\ 
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superseded the necessity of producing the record of the judg- 


ment. 

It did not lie in the mouth of the shcriff to object, that the judg- 
ment of the plaintiff had been satisfied by the payment of another 
judgment obtained on the same bill. Having collected the mo- 
ney by the authority of an execution on a judgment of the plain- 
tiff. he could not dispute his right to receive the money. 

The only remaining question is, whether the demand made of 
the deputy sheriff was suflicient. The facts stated are, that Dan- 
iell was the authorised deputy of the sheriff Hill, both before and 
after the latter left the State. That during the absence of Hill, 
his office was declared vacant, after which Daniell continued to 
act as his deputy, and collected the moncy on this execution. It 
is not necessary to consider how far the e.rparte proceeding un- 
der the statute, by which the Governor was officially notified 
that Hill’s office was vacant, affected his right to the office, be- 
cause, conceding thatit vacated his office as fully as if his term 
had expired, he had the undoubted right to complete the execu- 
tion of process which he had begun. The jury have found that 
Daniell, in the collection of this money, was his authorized de- 
puty, and he must of necessity have also been invested with the 
power of paying itover. A deputy sheriff, invested with all the 
power of his principal to collect money by a fiert facias, and ac- 
tually collecting it, cannot refuse to pay it to the plaintiff without 
putting his principal in default. Conceding then, that a demand 
was necessary, this was a sufficient demand, and as the authority 
of the plaintiff to make it, was shown, it was not necessary that 
it should have been in writing. 

Let the judgment be affirmed. 
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SMITH v. NELSON. 


1. In less than two months after the grant of administration, the administrator 
was served with ascire facias to Tevive @ suit at law pending against the intes. 
tate at the time of his death ; he retained counsel to appear for him, and claima 
vontinuanee. The counsel appeared on the first day of the term, and objected 
toa judgment against hiselient: om some subsequent day of the term, without 
the knowledge or consent of the administrator or his commsel, a judgment was 
rendcred against the former, though thecase was not reached ip a regular call of 
the docket ; and neither of them had notice of the judgment until after the ad. 
journment of the court. The administrator reported tlic estate insolvent, accord. 
ingto the statute in such case; his report has been coniimned, and the appro. 
priate orders made for its scttiement. If the jndzmentremains in force, the ad. 
ministrator will be personally charged with its payment, although he has not 
wasted the estate of his intestate: He/d, that it was competent for a court of 
equity to give relicf, by injoining the judgment against the administrator. 


Wrair of error to the Court of Chancery for Lowndes county. 


On the first of September, 1842, the plaintiffin error filed his 
bill against the detendant, stating that Stewart Farley, now de- 
ceased, made his promissory note on the 18th July, 1840, by 
which he promised to pay to Gilchrist & Bedford the sum of 
three hundred and fifteen 39-100 doilars one day after date; that 
the note was endorsed by the payees to the defendant, who, on 
on the 29th of September, 1840, brought an action thereupon 
against the maker in the circuit,court of Lowndes. It is fur- 
ther stated, that afier the execution and return of the writ, about 
the month of December of the same year, Farley died intestate. 
On the 24th of that'month, the complainant was duly appointed 
administrator of his estate, and about the 15th of February, 1841, 
the defendant caused a scire facias to be issued by the clerk 
of the circuit court, requiring the complainant to appear at the 
term thereof to be holden in the spring of 1841, and show cause 
why the suit should not be revived against him. This scire fa- 
cias was executed three days after it issued. The complainant 
thereupon retained N. Cook, Esg., whom he instructed to claim 
a continuance at the return of the scire facias, that he might 
have time to examine into the situation of his intestate’s estate— 
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gave himself no farther trouble about the cause at that term of the 
court. He is informed by his attorneyythat the case was called 
on the first day of the court, when tlie plaintifimoved to make 
him (complainant) a party, and have judgment rendered against 
him; but his attorney objeeting, it was passed, and, according to 
the practice in such cascs, could only be disposed of when regu- 
larly called in its order upon the docket, ‘Tle cause was num- 
ber 331, and in the regular callnumber 38 was the last that was 
disposed of, and his attorney was ready to attend to it when 
reached in its order; but much to the surprise, both of the com- 
plainant and his counsel, a judgment by default was rendered 
against the complainant on some day of the term. Of the judg- 
ment thus rendered, ncither the complainant or his counsel had 
notice until after the adjournment of the court, so that they could 
move to set the same aside. With a view to the reversal of the 
judgment, the complainant prosecuted a writ of crror to the su- 
preme court, but the same has been there athrmned, and he thus 
made personally liable to its payment: and this, although he has 
never embezzled or wasted the asscts of his intestate’s estate. 
He also alleges, that the estate is insolvent; that he has reported 
the fact to the proper court, according to the statute in such 
cases; his report has been confirmed, and the appropriate or- 
ders made for its settlement. ‘The bill concludes with a prayer 
for an injunction, which was accordingly granted. At the term 
of the court ef chancery next after the exhibition of the bill, and 
before the coming in ofthe answer, the same was dismissed for 
rant of equity. 


N. Cook, for the plaintiff in error. The complainant is not 
chargeable with neglect for not having defended at law; both 
himself and counsel did all that could reasonably be required, 
and more the law does not exact. But if this be not so, it must 
be remembered. that the complainant was not sued in his own 
right, but as the representative of an estate, with the administra- 
tion of which he is charged by the law. Much greater indul- 
gence is extended to persons who have such trusts to perform. 
[2 Vern. Rep. 146; 2 P. Wms. Rep. 69—70; 17 Johns. Rep. 1; 
2 Stewt. Rep. 420; 1 Stewt. & P. Rep. 135; 7 Porter’s Rep. 
549; 7 Cranch’s Rep. 332.] 
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Bouine, for the defendant, insisted that the judgment at law 
was conclusive upon the compiainant, and that a court of equity 
could not entertain his case. He should have attended in the 
circuit court by his counsel during the entire term; and if a judg- 
ment was rendered against him at an improper time, or in an im- 
proper manner, he should have asked that court to set it aside. 
[4 Ala. Rep. 183; 7 Porter’s Rep. 549; 3 id. 436: 6 id. 24; 1 
Stewt. Rep. 107; 2 Stewt. & P. Rep, 58; 3 Johns. Ch. Rep. 351.] 











COLLIER, C. J.—1. I am inclined to think that neither the 
complainant nor the counsel employed by him, are justly charge- 
able with neglect in not having resisted a judgment in the circuit 
court. The suit could not have been regularly tried at the term 
to which the scire facias was returned, if the complainant ob- 
jected; all that-was necessary for him to do, was upon being 
made a party, to claim a continuance. He retained an attorney, 
and instructed him to take this course. The cause was never 
regularly reached, so that, according to the order of proceeding, 
no judgment by default should have been rendered. This being 
known to the attorney, he was not, in my opinion, at fault in be- 
ing temporarily absent from the court, or in not having examined 
its minutes to ascertain if the cause was disposed of, and moving 
to set aside the judgment. If the opposite conclusion deprived 
the complainant of relief in equity, then he would be utterly reme- 
diless; though he had taken the usual steps to obtain a continu- 
ance, and make defence, should the assets of the estate he repre- 
sented require it. The estate being insolvent, he could not ob- 
tain full indemnification from that source; and his attorney, not 
being chargeable with gross negligence, could not be called on 
to repair the loss. But this is only my view: my brethren think 
the jurisdiction of chancery may be supported without inquiring 
whether the circumstances considered, would, in general, relieve 
a case from the want of diligence, in making defence at law, and 
decline an expression of opinion on the point. 

2. Placing out of view every thing that is alleged in respect to 
the employment of counsel, &c., the case presents itself in the 
same predicament in which it would if the complainant had 
made no effort to prevent a judgment. Regarding it in that 
posture, we address ourselves to its consideration. Mr. Justice 
Story, in his Commentaries on Equity, says, “relief will be 
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granted where the defence could not, at the time, or under the 
circumstances, be made available at law, without any laches of 
the party. Thus, for instance, if a party should recover a judg- 
ment at law for a debt, and the defendant should afterwards find 
a receipt under the plaintiff's own hand for the very money in 
question, the defendant (where there was no laches on his part) 
would be relieved by a perpetual injunction in equity. So, if a 
fact, material to the merits, should be discovéred after a trial, 
which could not by ordinary diligence have been ascertained be- 
fore, the like relief will be granted.” [2 vol. 179—180.] 

Relief has been granted to an executor who had confessed 
judgments in suits brought against him by the creditor of the tes- 
tator, under the belief that the assets of the estate were amply suf- 
ficient to pay all claims against it; the amount of assets proving 
afterwards inadequate, in consequence of an unexpected depre- 
ciation of property. The executor it was considered, under the 
circumstances, should not be answerable out of his own estate, in 
default of the testator’s assets, for the debts on which the recove- 
ries had been had; which were all charged by the testator’s will 
upon his whole real and personal estate. [Miller v. Rice, 1 
Rand. Rep. 438; 2 Lomax’s ex’rs, &c., 395.] In that case, it 
was thought the confession of judgments, under the circum- 
stances, did not place the executor in a worse situation than a 
false plea would under the equity of the Virginia statute, which 
exempted him from liability beyond the assets, in consequence of 
any false pleading, mispleading or non-pleading. 

Viewing the case ina light most unfavorable for the complain- 
ant, he can only be considered as having pretermitted all defence 
in the circuit court—in fact, that at the time the judgment was 
rendered, he knew of no defence that would have availed to de- 
feat a recovery. True, he might have obtained a continuance 
had he intimated such a wish to the court, and this would have 
been a prudential course; yet as he was not informed of the con- 
dition of the estate, it is believed that he is not concluded in equi- 
ty. Ifthe complainant has not wasted the assets, and they are 
insufficient to pay the demands upon the intestate’s estate, the 
defendant has no claim in moral justice to charge him individual- 
ly. The facts, that he isa trustee, and has acted, so far as the 
record shows anything upon the point, in good faith, and that the 
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insolvency has developed itself since the judgment was obtained, 
itis believed eutitle him t6 relief. 

My brethren rest their opinion exclusively upon the second 
point considered. While I will not gainsay their conclusion, | 
must be permitted to say, that [ place my concurrence in the re- 
sult, mainly upon the suificiency of the reasons stated in the bill, 
to repel the inference of neglect, in not deiending at law. 

It remains but'to add, that the decree is reversed, and the 
cause remanded. 


MeMURRY v. THE STATE. 


1. An indictment for perjury, alleging that, ina trial of a suit between P. and M. 
before a justice of the peace, it became a material question, “whether M. on the 
day of ——, 1819, was ready to deliver on demand, certain plank to P. 
according tothe contract between them;” on which trial M. swore “that he had 
the plank always ready for P;” meaning thereby that he had the plank ready to 
be delivered to P., according to the contract, on the day of , 1840, 
when, in truth and in fact, M. did not, on the day of , 1840, have 
the plank ready to be delivered to P. in accordance with the contraet between 
them, is bad. 

2. When the contract is to deliver plank on demand, it is necessary to make a de- 
mand, to put the party in default; and in a suit for the non-delivery, the mate- 
rial question would be whether a demand was made; it is difficult to conceive of 
perjury, in its leral acccptation, committed on such a trial, unless the swearing 
is, that no such demand was made, when, in fact, the truth was otherwise. 

3. Ina trial for perjury alleged to have been committed in giving evidence in a 
cause before a justice of the peace, growing out of a written contract, it is ne- 
cessary that the record or papers of the suit and the contract, should be produced 
or accounted for, the first is necessary,to show the identity,of the proceedings 
with those described in the indictment; and the other, to ascertain the legal ef- 
fect of the contract, and consequently what questions of evidence were material 
or otherwise in that suit. 


Warr of error to the Circuit Court of Bibb county. 


Indictment for perjury. The allegation of the indictment is, 
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contract is previously shown to have been to deliver the seals on 
demand, and if this term was controlled, or in any manner ex- 
other parts of the contract, it should have been stated. 


plained, | 


This an the material question, it becomes necessary to inquire 
what is the legal eflect of such a contract, and what are the obli- 
gations it imposes. The case of Thackston v. Edwards, [1 

Stewart, 524.] scttles, that where there is an agreement to deli- 
ver a ponderous arti icle upon a day certain, that no demand is 


necessary to entitle the slaatill to maintain his action, though it 
may be defeated by plea and proof that the defendant was ready 
on the day agreed upon, with the article, and that the plaintiff came 
not to receive it. The reason for this is, that the plaintiff is not 
required to do a uscless act by making a demand which the de- 
fendant was not in readiness to comply with. But we appre- 
hend the rule is different, when no time is fixed for the delivery 
of the article; then, in order to put the defendant in default, it is 
necessary to make a demand, and it may be found to be the law, 
that he should also appoint a reasonable day for the delivery; for 
iticannot be expected that one shall always have a ponderous ar- 
ticle ready to be delivered, until some time is ascertained, either 
by the consent of the parties, or by notice from one to the other. 
With this view of the contract, out of which the material ques- 
tion is suppesed to arise, Iet us ascertain what the defendant 
swore. The averment is, that he swore “he had the plank always 
ready for the said Martin Peters.” Now, if the contract had 
been to deliver the plank upon a day certain, it is evident that this 
swearing would have made out a complete defence to the suit, 
according to the decision of Thackston v. Edwards; but inas- 
much as the averment is, that the material question was, whether 
the defendant was ready to deliver it on demand, the evidence of 
the defendant was entirely immaterial, and therefore, not the sub- 
ject matter of perjury, unless Peters had previously made proof 
ofademand. As the oath of the defendant was material or other- 
wise, according to the previous proof in the case, to make the in- 
dictment good, it should contain cither an averment that such 
proof had previously been given, or the same effect should have 
been shown by an inuendo, that the defendant meant thereby, 
that he had the plank ready to deliver when the demand was 
made. 

2. Indeed, if the contract was, as it is stated to be, the material 
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question would be, whether a demand was made by Peters, and 
itis difficult to conceive of perjury in its legal acceptation, com- 
mitted in a trial of a suit between these parties, for the non-delive- 
ry, unless the defendant swore that no demand was made, when 
in fact the truth was otherwise. 

It is evident that the indictment does not conform to our view 
of the legal effect of the contract, as stated, and therefore, we 
hold it bad. 

3. We are not able to determine with certainty, whether the 
question reserved had reference to the proof of the proceedings 
before the magistrate, or to the writing by which the contract 
between the parties was evidenced; but whether it was the one 
or the other, the written evidence should have been produced, or 
its absence accounted for. The identity of the proceedings be- 
fore the magistrate with those described in the indictment, could 
only be known by comparing his record or his papers, with the 
averments. The written contract, if there was one, was the on- 
ly proper mode of ascertaining its legal effect, and consequently, 
of ascertaining what questions of evidence were material or other- 


wise, at the trial before the justice. It should, therefore, have 
been produced, or its absence accounted for. 

As the prosecutor may wish to prefer another indictment, we 
shall remand the cause in order that the defendant may not be 
discharged without recognizance, 

Judgment reversed and remanded. 





READY AND BANKS, Ex’rs, v. THE MAYOR AND 
ALDERMEN OF THE CITY OF TUSKALOOSA, 


1. The corporation of Tuskaloosa made proposals for building a wall across a 
gully, which, among other things, provided that the work was to last for ten 
years, and required bond and security for the faithful performance of the con. 
tract. The work was undertaken by one J. W,, who, with E. S. as his sure- 
ty, exccuted to the corporation a penal bond, which recites most of the terms 
contained in the specification, and which was also attached to the bond, and 
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concludes—N ow, if the said J. W shall do according!y al! matters and things 
as stated in said specifica siuded to, and faithfully do and perform said un. 
dertaking or contract, in the best Kr ke manner, and inthe shortest 
practicable time, then this bond 1 e void, &e. Held, that the surety was 
bound to the same ent asthe principal, and was therefore liable on the bond 
for damages, the wail las been curried away by a freshet before the expira. 
tion of ten years. 

2. When the name ofa corporation is changed, it may sue in its new name, to 
enforee its former contracts, averring that they were wade with it by its form. 
er designation. 

3. ‘The corporation is not liable for the acts of its marshal, unless done by its di- 
rection. 

4, The corporation having failed to pay the last instelment due fur the work, it 
Was cumpetent for the defeudant to prove this fact in mitigation of the dama- 


ges. 


*f 


ct ~ 
4 ourt of Ruski 


Error to the Circuit ¢ 

This action was brought by the defondanis against the plain- 
tifls in error upon a penal bond. ‘The declaration is as follows: 

The Mayor and Aldermen ofthe city of Tuskaloosa complain 
of Aaron Ready and Willis Banks. executors, &c., of a plea of 
debt, that they render to the plaintilis the sum of eight thousand 
dollars, &c. For that whereas the said Edward Sims, in his 
life time, to wit: on the 20th May, 1833, at, &c., together with 
one John J. Webster, not sued in this action, by his certain wri- 
ting obligatory, sealed, &c., acknowledged himself tobe held 
and firmly bound to tie plaintul, by the name and style of the 
Mayor and Aldermen of the fon of Tuskaloosa, and their suc- 
cessors in oilice, in the seid sum of eight theusand dollars. to be 
paid to the said plaintiils and their successors in office. And 
the said plaintills, according, &c., say that the said writing ob- 
ligatory was made with a _conditi a1 thereunder written, that 
whereas the said John J. Webster had undertaken, by contract, 


to do certain work upon a ccrtain ditch known as being near 
Colgin’s smith shop, according to the specifications, as were stated 
upon a half sheet thereunto attached, for the sum of four thousand 


dollars, one-fourth part to be paid whilst the work was progress- 
ing, or When the Work was completed, and the balance at three 
equal annual instalments from the time the work was done, as 
specified. He, the said Jolm J. Webster, warranting the same 
to stand for the term of ten yerrs, in good order, from the time the 
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same was completed, then if the said John J. Webstlr did so 
according to all matters and things as‘stated in said specifications 
alluded to, and faithfully did and performed said undertaking or 
contract in the best workmanlike manner and shortest practicable 
time, then said bond to be void, otherwise to remain in full force 
and virtue. 
And said plaintiff further says, that in “ said specification in 
the condition of the said writing oblig: atory mentioned, which the 
said plaintiff now brings into court, it was sp wcified that the work 
on the big wash or ditch near Colgin’s shop, should consist of a 
wall of good large rock or good well-burnt brick, fixed on a good 
firm foundation, and laid in good lime and sand cement or mortar, 
the wall to be run at the lower or north side of broad street, ex- 
tending from the extreme break near Colgin’s smith sai to the 
extreme break towards Dr. Vindall’s. ‘The wall to be at least 
one foot higher than the graduation of the street the — extent 
on each ei the wash. Broad street to be graduated east from 
the wash as fur up as to the cross street between Dr. Tindall’s 
and EE. Smith’s, and the slope to be regular and gradual; and west 
ofsaid wash as far as the cross street near Col. Donaldson’s, with 
the same gradual slope. The side walks are to be preserved, and 
where the streets are cut down at tie sides, to have them sloped, 
and not abrupt; and to graduate College strect from Broad street 
to Cotton street, with a gradual slope. In the graduation of 
Broad street at the wash, to have the fall, from the mouth of the 
ditch, where the plank conducter is in it, to the north side of 
Broad street where the wall is constructed, about one foot. To 
make a good pavement, well put down of rock, entirely across 
Broad street, where the water passes from the ditch, at least 
twenty feet wide the whole width of the street. ‘To make ar- 
rangements to prevent the water ialling abruptly over said wall 
so.as to produce 2 wash below the wall, and to pass the water off 
freely down the wash, The work to be commenced immediately, 
and to be performed in as short a time as practicable, and to be 
warranted for ten years from the time the work is completed, and 
to be kept in good order during that time, and the whole of the 
wash to be left ina good condition at the end of ten years. For 
which the said plaint:if was to give four thousan d dollars, paya- 
ble, &c.; and although the said plaintiff has well and truly per- 
formed, &c. Keo. Yet protesting, &c. the said “plaintift in fact 
AQ 
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says that, although it was always ready and willing, and did pay, 
&c., yet the said John J. Webster, or the said Edward Sims, in his 
life, or either of them, or any person in their behalf, did not nor 
would, after the making of the said condition and specification, 
do and perform the said work upon the said ditch according to 
the said specification and condition, and do and perform such 
undertaking and contract in the best workmanlike manner, nor 
did nor would keep the whole of said work in good order and 
condition according to the form and effect of the said specifi- 
cation and condition in that behalf, but on the contrary thereof, 
&c., negativing all the undertakings in the condition and specifi- 
cation, and charging that in consequence the work became ruin- 
ous, &c. 

2d breach: That in consequence of the unfaithful and un- 
workmanlike manner in which the work was completed, it did 
not last for the space of ten years from the time when it was com- 
pleted, whereby, &c. 

The defendants craved oyer of the bond, condition and speci- 
fication. The latter are as follows ; 

« Whereas, the above bound John J. Webster, has undertaken 
by contract to do and perform certain work upon a certain ditch, 
known, &c., according to the specification, as is stated upon a 
half sheet of paper hereto attached, for the sum of four thousand 
dollars, one-fourth to be paid while the work’is progressing, or 
when the work is completed, and the balance at three equal an- 
nual instalments from the time the work is done as specified. 
He warrants the same to stand for the term of ten years from 
the time the same is completed. Now, if the said John J. Web- 
ster shall do accordingly all matters and things as stated in 
said specification alluded to, and faithfully do and perform said 
undertaking or contract in the best workmanlike manner, and in 
the shortest practicable time, then this bond to be void, other- 
wise, &c. (Signed) J. J. Wessrer, [Seal.} 

Epwarp Sins, [Seal.] 
Specification. 

A plan for the work on the big wash, adopted by the commit- 
tee appointed by the Mayor and Aldermen of the town of Tus- 
kaloosa, to contract for filling and securing the same. A wall 
of good large rock, or good well-burnt brick, fixed on a good 
firm foundrtion, and laid in good lime and sand cement or mor- 
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tar; the wall to be run at the lower or north side of Broad street, 
extending from the extreme break near Mr. Colgin’s smith shop 
to the extreme break towards Dr. Tindall’s; the wall to be at 
least one foot higher than the graduation of the street the whole 
extent on each side the wash. Broad street to be graduated 
east from the wash as far up as the cross street between Dr. 
Tindall’s and E. Smith’s, and the slope to be regular, and gradu- 
ated west of said wash as far as the cross street near Col. Don- 
aldson’s with the same gradual slope, the side walks to be left; 
and where the streets are cut down at the sides, to have them 
sloped, and not abrupt; and to graduate College street from Broad 
street to Cotton strect, with a gradual slope. In the graduation. 
of Broad street at the wash, to have the fall, from the mouth of 
the ditch, where the plank conductor is in it, to the north side of 
Broad street, where the wall is constructed, about one foot. To 
make a good pavement, well put down, of rock, entirely across 
Broad street, where the water passes from the ditch, at least 
twenty feet wide the whole width of the street. To make ar- 
rangements to prevent the water falling abruptly over said wall, 
so as to produce a wash below the wall, and to pass the water 
freely off down the wash. The work to be commenced imme- 
diately, and to be performed in as short a time as practicable, 
and to be warranted for ten years from the time the work is com- 
pleted, and to be kept in good order during that time. The 
whole of the work to be left ina good condition at the end of ten 
years; for which they will give four thousand dollars, one-fourth 
of the amount to be paid while the work is in progress, or when 
.It is completed, and the balance in three equal annual instalments 
from the time the work is done as above specified. The under- 
taker giving bond with approved security for the faithful per- 
formance of the contract.” 

The defendants demurred to the declaration, which was by 
the court overruled. 

The defendants then pleaded five pleas. 

1. After oyer of the bond, condition and specification, onerart 
non; because, they say, that the said John J. Webster, did 
do all matters and things as stated in said specification; did at- 
tend to and faithfully do and perform said undertaking and con- 
tract in the best workmanlike manner and shortest practicable 
time; and this, &c. 
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2. The lad plea avers, that the said John J. Webster did, 
immediately after the contract made between him and the May- 
or, &c., commence the work in said specification mentioned, and 
did, in a good workmanlike manner, perform the same in as short 
atime as practicable; and this, &c. 

3. The third plea recites all the conditions mentioned in the 
specification, (except that the work was to last, and did last for 
ten years.) and avers performance according to the contract. 

4. Nul tiel corporaticn. 

5. Onerarinon, because they say that said Webster did be- 
gin the said work in the said condition and specification mention- 
ed, and did comp!cte the same in the shortest practicable time, in 


' 
t 

a good ee adie manner, and did keep the same in good or- 
der and repair accordit o the true intent, legal effect and 
meaning of the rae condition and a and of this, &c, 

The plaintiff? demurred to the three first pleas, and took issue on 
the two last. v e court sustained the demurrers, and decided 
the issue in law in favor of the plaintiff: and the jury having found 


a verdict for the plaintiff for two thousand dollars, judgment was 
rendered accordingly. 

Pending the trial, a bill of exceptions was sealed, from which 
it appears that testimony was oficred tending to show that the 
work was not done in a werkmanlike manner; that the work was 
completed in 1833, and was destroved bya creat flood in 1840. 
That the last instalment had not been p: tid to Webster. 

The defendants proved that the marshal of the town had 
pinned plank across the aqueduct to make a pass way for foot 
passengers, which, when it rained, had damned up the ‘water, 
and prevented it from flowing through the aqueduct as it other- 
wise would have done; and that the witness being an alderman, 
he spoke of it fo the Mayor and Aldermen, and told them that it 
would produce injury to the wall. 

Whereupon the court charged the jury—1. That whatever 
Webster, 2s principal, undertook to do, Sims, as his surety, 
undertook that he would do. 2. That the delay of payment by 
the corporation did not excuse Webster for not doing the work, 
or keeping it in repair, accerding to the contract. 3. That the 
interference of the marshal of the corporation with the work, un- 
less by the order of the corporation, did not impair their right to 
recover. 
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The counsel for the defendant moved the ccurt to charge that 


the jury might deduct t! Linstalment, if not paid, from any 
damages they might consider te corporation entitled to; which 


charge the court refused, vnomthe cround that Webster could 


maintain his action at law. and that this was not a case for an off- 


set. Toall which the defendants excepted. 

Upon the issue on the plea ef nt! tie/ corporation, the plain- 
tiffoffered no other testimony than the several acts of the Legis- 
lature incorporating the town and city of Tuskaloosa, 

The assignmenis of errorare—1_ In overruling, the demurrer 
to the declaration. 2. ‘ning the demurrer to he pleas. 
3. In finding the issue in law forthe plaintii, 4. In the charges 


1 


given and reiused 


Peck & Crane, for plaintiff in erro The declaration is bad, 
because it does not aver that the plaintifiis a corporation, and 
the court cannot judicially take notice of it, [8 B? & P. 40; 6 
Petersdort!’s Ab, 642; Chiity’s Precedents, 2, note E.; 1 Ch. 
Blackstone, top page, 86, note 21; the case of Madison College 
at this term.] 2. Beceaus: cs not sutiiciently aver perform- 
ance of conditions preecdent. [1 Ch. Pl. 809, 16.] 

The assignment in thie : id breach is bad, because the war- 
ranty that the work should stand for ten years. was confined to 
Webster, the principal. for the same reason, the demurrers to 
the pleas should hav: 

The court should have permitted the jury to consider the failure 
of the plaintiff to pay the last instalment in their estimate of the 
damage, not asa set- iy but by ws y Of 7°€¢ upement, [4 W en- 
dall, 22, 51, 155; 3 Hill, N. Y. 1 


Porter, confra. It is not neecssary, in a suit by a corpora- 
tion, to aver that itis a corporation: it is sufficient that it sues by 
its appropriate name. [14 Johns. 245; 9 Cowen, 778; Angel & 
Ames on Cor. 2 Ed. 501.] 

The three first pleas are bad, because they do not answer the 
whole declaration. [Gould. P!. 358, 365, 370, 152; 1 Johns. 753; 
2ib. 413;1 B. & P. 455; 3 Bibb, 380; 1 Littell, 5; 2 Mass. 97; 1 
Greenleaf, 190.] 

Theissue upon the plea of nz ¢icl corporation was sustained 
by the production of the charter, passed in 1836, creating « The 


, 
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Mayor and Alderimen of the city of Tuskaloosa” a body corpo- 
rate by that name. The question which the defendants sought 
to make could only have been raised by a plea averring an ouster, 
dissolution, &c. 

That a declaration is good which avers a contract with a cor- 
poration by ad-fferent name. [See 10th Mass. 360; 13 Johns. 
38; 1 Pen. 115;5 H. & J. 122, 5 Hals. 323;6 8S. & R. 16; An- 
gel & Ames on Cor. 503; 1 Ala. Rep. 243.] 

Andependent of this view, the act of 1836, secures to the 
corporation all,rights which previously belonged to the Mayor 
and Aldermen of the town of Tuskaloosa, and certainly settles 
this question. 

The specification is as much a part of the condition of the bond, 
as if it had been written out at length, and shows very clearly 
that security was required for all the stipulations entered into by 
the principal. [1 Hawks, 20;7 J.J. Marshal, 192; 1 Munf. 45; 
2 Con. 78; 6 Johns. 49; 5 G. & J. 239.] And such a construe- 
tion must be put upon it as will render the whole operative. [1 
Har. 154, 233; 1 Wend. 228; 1 Johns. C.319; 3 Fairf. 65.] 

The contract of the corporation was to pay in instalments 
when the work was completed according to the contract. Un- 
til such performance, there was no obligation on the corporation 
to pay; and, therefore, there can be no right to diminish the dam- 
age from the omission to pay. [38 H. & J. 163.] 

If the marshal of the corporation interfered with the work, to 
the injury of Webster, he is responsible to him. The corporation 
is not liable, unless it directed or authorized such interference. 


ORMOND, J.—The principal question in this cause is, the 
construction of the covenant—the plaintiff in error contending 
that Sims, the surety, did not, by the covenant he entered into, 
warrant the work to stand for ten years. The interpretation of 
the covenant is to be gathered from the language employed by 
the parties, considered in connection with the subject matter of the 
contract. 

The corporation of Tuskaloosa, desiring to build a wall across 
a wash or gulley, so as to arrest its further progress, made pro- 
posals by a written specification, describing minutely the work 
to be done, the manner and the time within which it was to be 
done, and the price it was willing to pay for it. The work to 
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be left ina good condition at the end of ten ycars, and to be kept 
in repair during that time; the undertaker to give good security 
for the faithful performanee of the contract. The work was 
undertaken by one Webster, who, jointly with the testator of the 
plaintiffs in error, executed a penal bond, the condition of which 
recites the contract entered into by Webster with the corpora- 
tion, and refers to the specifications attached thereto, and pro- 
ceeds—“Now, if the said John J. Webster shall do accordingly 
all matters and things, as stated in said specification alluded to, 
and faithfully do and perform said undertaking or contract in the 
best workmanlike manner, and in the shortest practicable time, 
then this obligation to be void, otherwise,” &c. 

It is most undeniable that Webster was bound by this cove- 
nant to do and perform all things contained in the specification; 
that was in fact the contract between him and the corporation, 
although its most material provisions are repeated in the condi- 
tion of the bond to which it is annexed, and of which it forms a 
part. Webster then undertook that the work should last for ten 
years from the time of its completion; and, in our opinion, the 
surety is bound to the same extent. The duration of the work 
was the most important term of the contract, and for the faithful 
performance of the contract, surety was to be given as one of 
the conditions on which it was to be let. When, therefore, the 
measure of the liability of the principal is ascertained, that shows 
the extent of the liability of the surety. 

The argument of the counsel for the plaintiff in error, that the 
surety did not intend to be bound for the durability of the work, 
is founded upon the language employed in the latter part of the 
condition—*« Now, if the said John J. Webster shall,” &c., as in- 
dicating that the surety was only to be bound for the performance 
by Webster of the particular matters there enumerated. This por- 
tion of the condition expressly provides that Webster shall do and 
perform all matters and things contained in said specification; 
and, although afterwards certain particulars are mentioned, 
which are included in the specification, by no fair rulé of inters 
pretation can this be understood as limiting the previous portion of 
the condition. The latter clause isnet repugnant to, or incon- 
sistent with, the former; but is merelysnperfluous. But if any 
doubt were created thereby, the specification which is in truth 
the contract, shows that surety was to be required for its per- 
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formance; and it would be a strange mic of interpretation to,per- 
mit a mere inference. conced ng it to be such, to overturn an ex- 
press term of the contract, and thereby to defeat the very ob- 
ject in view in requiring surety to be te n. ‘The very converse 
is the true rule; doubtial and amb euous terms should be so con- 
strucd, if possible, as to give eifect to the clearly expressed inten- 
tion of the partics. Sims, the surety, being bound, therefore, to 
the same cxtent as the principal, the court correctly sustained the 
@emurrers to the pleas, which arc framed upon the contrary sup- 
position. 

This Gontract was mide with the \iaver and Aldermen of the 
town of Tuskaloosa; and subsequently, in 183ty the style of the 


! 


corporation was changed to that of the Mfayor and Aldermen of 


the city of Tuskaloosa. ‘PRe action is bronght by the city au- 
thoritics by this latter name, an@ allege in the declaration that the 
bond was inade to it rv the name and s tvie f the ] Mayor and 
Aldermen of the town ef ‘Vuskaloosa; and in our opinion this is 
sufficient. Inthe case of the Aladison College v. Burke, at this 
term, we held, that a count upon a notemade to the Trustees of 
the Manual Labor Institute of South Alabama, without connect- 
ing the Mad’son College with it, so as to show a legal title in the 
instrument declared on s bad. In this case, that isdone by 
the allegation that the bond was muce to thee Ese by the 
name in which : Yh 18% 

porate name, expressiy reserves to the c¢ iitiie all its rights, 
and renders it responsible ior its obligations; and such would have 
been the Inw if no express provision to that effect had been made. 
(Corporat: mn of Colchester v. Seaber, 3 Burr. 1£ S6.] We think, 
therefore, the declaration was suliicicnt; and, for the same reason, 
the court did not err in its judgment upon the issue of nul tiel cor- 
poration. 

The alleged interference by the marshal of the corporation 
with the work, thereby, as contended, increasing the danger from 
freshets, cannot affect the corporation, unlc§s it be shown that he 
acted byits dinection. master ma¥ be liable, civiliter, for 
the acts of his servan g in the usualcourse of his master’s 
business: or M2 re, wh ged in his master’s business, by 
his negligence, he caus Pia jury toanother. [1 Black. Com. 

429; Blackburn v. Baker ¥ la. | os 78.] Here, the act of the 


servant was wilful, and not in the prosecution of the business of 
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the corporation: the corporation is not, therefore, responsible for 
his acts, unless done by its command. 

It remains only to consider the right of the defendant below to 
set up, by way of recoupment of damages, the omission of the 
corporation to pay the last instalment agreed to be paid on the 
completion of the work. 

It is certainly consonant to justice, that a party should be per- 
mitted, when sued for a breach of his contract, to reduce the 
damages. by showing the injury he has sustained by the failure 
of the other party to comply with the contract on his part, in- 
stead of driving him to his cross action, thereby multiplying suits 
and increasing litigation without any corresponding benefit. 
This principle has received the sanction of this court in Greene 
v. Linton, [7 Porter, 142,] in Hill v. Bishop, [2 Ala. 824,] and 
in Craddock v. Stewart's adim’rs, [at this ter m.] The same doc- 
trine is asserted | finn 1 supreme court of New York, in Batter- 
man v. Pierce, 3 Hil il, 171.] in an elaborate opinion, where the 
rule, and the reason on which it is founded, are stated with clear- 
ness and ability. We can perccive no reason why the rule 
should not apply in this case. The corporation has certainly 
not sustained the same amount of damage it would have done, if 
it had paid the full amount agreed to be ae for the work; the 
defendant should, therefore, be permitted to mitigate the damage 
by proof of this fact; and tor the error of the court, in refusing to’ 
receive such testimony, and in charging the jury that it could not 
go in mitigation of the damage sustained by the corporation, the 


judgment must be reversed, and the cause remanded, 


CALVERT v. MARLOW, surviving PARTNER, &C. 


1. Where an intestate, at the time of his death, had an account with a bank, as 
the depositor of money, and the administrator deposited in the bank his letters 
of administration, which entitled him to check for the money, though he per- 
mitted it to remain there to intcstate’s eredit: Held, that there was not such » 
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reception, or control of the money, as made the administrator liable, indivi. 
dually, to an action for money had and received. 

2. Where one partner commingles the money of the firm with his own cash, so 
that it eannot be distinguished, he is chargeable pro tanto in an account with his 
copartners, as for a cunversion; and if in such case the money come to the 
hands of the administrator of the partner converting it, it seems, that an ac- 
tion against him for money had and received, cannot be supported by the sur- 
viving members of the firm. 

3. Semble: An action of assumpsit cannot be maintained by a surviving partner 
against the representative of a deceased copartner for the recovery of a debt 
due by the latter to the firm, or for money in hand at the time of his death; 
unless the partnership accounts have been settled, anda balance struck. The 
remedy in such case, is in equity. 


Wair of error to the County Court of Mobile. 


The defendant in error, as surviving partner of Charles Ham- 
mond, dec’d, declared against the plaintiff, in assumpsit, for money 
had and received, &c. The cause was tried on the general is- 
sue, a verdict returned for the plaintiff for eleven hundred and 
one dollars and four cents, and a judgment was rendered accord- 
ingly. On the trial, the defendant excepted to the ruling of the 
court. It appears, that in June, 1841, the plaintiff and Ham- 
mond formed a co-partnership in the drug business, in the city of 
Mobile, and in March, 1842, the latter died; that for sometime 
previous to that event, the plaintiff attended almost entirely to the 
business of the firm: Further, that Hammond had been engaged 
in the drug business for some years previous to the formation of 
the partnership, but with the exception of the store and its profits, 
he was not known to be in possession of any property, saving 
one negro, which he had sold. The plaintiff also proved by the 
books of the branch bank at Mobile, that Hammond had kept an 
account therefor several years, in his own name—that in June, 
1840, he had upwards of $1,900 to his credit, and in June, 1841, 
upwards of $1,300; and that the deposits afterwards made, were 
made from the 10th of December, 1841, to the 18th March, 1842. 
The firm kept no account in the bank in the partnership name, 
but at the time of Hammond’s death, there was $1,200 to his 
credit upon its books, and for the recovery of this sum, the plain- 
tiffs action was brought. It was proved further, that the de- 
defendant had administered on the estate of Hammond, and filed 
his letters of administration in bank, in consequence of which, the 
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money was subject to his check, though it still remained in bank, 
charged to the credit of the intestate. The defendant prayed the 
court to charge the jury as follows: 1. If they believed that 
Charles Hammond died, leaving to his credit the amount sued 
for, and the same was never received by the defendant, but still 
remained in bank to the intestate’s credit, then the plaintiffcould 
not recover in this action. 2. That under the evidence, the plain- 
tiffas surviving partner, could not recover in this form of action, 
the money collected and deposited in bank by the intestate.— 
3. That if they believed the defendant received the money as 
the administrator of Hammond, then the plaintiff could not reco- 
ver the same in this suit as a surviving partner. All of which 
charges the court refused to give; but charged the jury, 1. Ifthey 
believed the money deposited in bank was a fund to which the 
plaintiff had a right as surviving partner, and the depositing the 
letters of administration by the - defendant in Bank, was equiva- 
lent in effect toa payment of the money by the bank to the de- 
fendant, and a re-deposit by him, then the plaintiff ought to reco- 
ver. 2. If they believed that the money in question was a fund 


to which the plaintiff had a right as surviving partner, then the 
fact, that it had been deposited by Hammond, and had come to 
the possession of his administrator, as such, would constitute no 
defence in this action. 


J. A. Campse tt, for the plaintiffin error, contended that Ham- 
mond, by depositing the money in the bank to his individual cred- 
it, even conceding that it was once the property of the firm, di- 
vested the plaintiff’s right to it, and amounted to a conversion of 
it to the depositor’s use; and under such circumstances, an action 
for money had and received, could not be maintained. [2 Ves. 
Rep. 582; 6 id. 496; 11 id. 377; 1 J. & Walker’s Rep. 241; 17 
Wend. Rep. 94.] 


Darean, for the defendant. The defendant below could have 
checked the money out of the bank; and for all purposes it must 
be considered as in the same predicament, as if it was in his ac- 
tual possession, so as to make him liable to the present action. 


COLLIER, C. J.—To maintain the action for money had 
and received, it is said that it must be proved that the money 
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came into the defendant’s hands, or a state of facts must be shewn 
from which this is inferrable. f2 Starkie’s Ev. 106; 2 Saund. on 
Pl. and Ev. 672.] “And further, that at the lime of its receipt, the 
plaintiff was entitled to it; for the reason that a chose in action is 
not assignable. f2Saund. on Pl. and Ev. 673.] Let us apply 
these principles to the case before us. At the time of Hammond’s 
death, the books of the bank show, that the sum of twelvé hun- 
dred dollars was there remaining to his credit, it was also proved 
that the defendant administered on his estate, and deposited the 
letters of administration in the bank; upon the authority of which, 
he might have checked out the money, though it was still stand- 
ing to intestate’s credit. These facts,so iar frorn showing a re- 








ceipt of money by the defendant, pos'tively negative the fact— 
True, he may, if he think proper, withdraw the amount of his 
intestate’s deposit from the Bank, yet until he does so, he cannot 
be said to mar received it. ‘The fact that the plaintiff claimed 
the money as belonging to the firm, of which he was surviving 
partner, may | have prevented its withdrawal by the defendant, so 
as to leave the plaintiffto controvert the right to it with the bank. 
If the intestate had made an individual the depository of his mo- 
ney, who upon the defendant's becoming adni-nistrator, promised 
to pay it to him when requested, could the plaintiff have maintain- 
ed an action prev! ious to its actual receipt? The case ra posed, 
is really more favorable to the plaintiff than the case made by the 


record; for there, it is conceded there was a promise to the ad- 
ai ition of the bank, sub- 


ministrator, but here, there is a Mere regt 
ject to modification by its directory. It is diflicult to conceive 
why the deposit inthe bank should be regarded as cash until the 
defendant had withdrawn it, had it passed to his credit, or in some 
manner received the benefit of it. [Cowp. Rep. 565; 3M. & S. 
Rep. 344; 5 email tep. 657, 815.] True, banks may generally 
be mung prompt in meeting their engagements; yet. this, it is pre- 
sumed, alt ot re sufficient to give to their liabilities in this re- 
spect, a dificrent consideration than is accorded to those of indi- 
viduals who are equally able to make good their promises. 

The action in the present case is in form ea coniractu, and if 
the defendant were to die before judgment, it might at the option 
of the plaintitl, be revived against® his personal representatives; 
yet, ifthe defendant was to resign his administration, be removed 
or die, the deposit now in bank would become subject to the check 
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of the administrator de bonis non of | [Hhmond. * This view in it- 
self shows that the property in the momi@y did net vest in the de- 
fendant by placing in bon a copy of the lett@rs of administration; 


this was a mere authority to collect the choses in action of his in- 
testate, but did not make him liable for them as cash, until, as we 
haveiseen, they were actually realized by him, or they were in 
some’way appropriated to his use. 

Again; to entitle the plaintiff to recover, conceding that his 
action is maintainable, should not the proof show, that the entire 
sum for which it is sought to charge the defendant, was the mo- 
ney of Hammond & Marlow, kept separate and distinct by the 
intestate, so as to be susceptible of identification. If the receipts 
of one member of a firm have been so commingled with his own 
cash, that they cannot be followed or distinguished, he is consi- 
dered as having converted them, and is chargeable pro tanto in 
an account with his co-partners. And if such is the fact in re- 
spect to the money in question, an action for money had and 
received, would not lie against the defendant, although the money 
had actually come to his hands; for in such case he would have 
received it, not for the use of the plaintiff, but to enable himself 
to administer his intestate’s estate. [Kip v. The Bank of New- 
York, 10 Johns. Rep. 63.) 

It is true, the defendant is not sued as administrator, yet, ashe 
is sought to be charged in virtue Of the rights which are confer- 
red upon him as such, we will inquire whether, as the representa- 
tive of Hammond, he is suable at law upon the ease stated in the 
bill of exceptions. It is said, that on the death of one partner, the 
survivor is entitled to ail the choses in action, and other evidences 
of debt belonging to the firm. They must be collected ‘in his 
name; and he is entitled to the exclusive custody and c6ntrol of 
them; the books of account are incident to the debts or choses in 
action; and whoever is entitled to the one, is of course, entitled to 
the other. The right of action may be said to be transferred to 
the surviving partner in relation to partnership demands; but he 
is liable to account to the representatives of his deceased rie 
ner. [Murray v. Mumford, 6 Cow. Rep. 441; Case v. Abeel, 1 
Paige’s Rep. 398; Egberts v. Wood, 3 id. 526.] And upon the 
ground thut the legal rights and liabilities of the firm are devolved 
upon the surviving partner, it has been decided that he may main 
tain detinue against the representatives of the deceased partner 
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for the books of account and other evidences of debt belonging to 
the partnership. [Murray.y. Mumford, supra.] 

But assuming that the plaintiff could make it appear that the 
money was the property of the partnership, and had not been 
converted, so as to prevent it from being distinguished from other 
cash of the intestate, and no action at Jaw can be supported. It 
has been so often decided as to be no longer disputable, that an 
action of assumpsit does not lie by one partner against another, 
unless the partnership accounts be settled, and a balance struck. 
[Oseas v. Johnsony1 Binn. Rep. 191; Carey v. Brush, 2 Caine’s 
Rep. 298; Andrews v. Allen, 9 Serg’t & R. Reps. 241; Westerlo 
v. Evertson, 1 Wend. Rep. 532; Williams v. Henshaw, 12 Pick. 
Rep. 378; Hobart v. Howard, 8 Mass. Rep: 304; Niven v. Spick- 
erman, et al. 15 Johns. Rep, 401.] The law upon this point is 
Jaid down by a text writer of high authority, thus: “When mo- 
ney is due from one partner to another, by simple contract on the 
partnership account, payment except in a few special cases, can 
only be enforced by application to a court of equity, upon a bill 
filed for an account, and a dissolution of the partnership. Courts 
of Jaw will not entertain suits of this nature, because it would be 
useless for one partner to recover what, upon taking a general 
account amongst all the partners, he might be liable to refund: 
frustra peterit quod mox restiturus esset. [Collyer on Part. 
143. See, also, Grigsby’s ex’r v. Nance; 3 Ala. Rep. 347.] The 
rule, it is true, may be said to have its exceptions, but the mere 
dissolution of the partnership, whether by death or otherwise, does 
not make it inapplicable; and a debt due from a deceased partner, 
as a partner, or money in hand at the time of his death, can no 
more be recovered of his administrator than it could of the intes- 
tate. To such a case, the reason of the rule applies with all 
force. Upon the assumption that Hammond was only liable to 
the plaintiff for the money of the partnership received by him, as 
for a debt, we think it necessarily follows, that the action was 
misconceived. 

Without attempting to consider with particularity the ruling of 
the county court to the jury in the charges given and refused, it 
may be remarked, that it will be obvious upon the slightest exa- 
mination, that the law was expounded differently from what we 
have laid itdown. The consequence is, that the judgment is re- 
versed, and the cause remanded. 
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BEAN v. CABBANESS. 


1. A debt due from a bankrupt, and other persons as partners, may be set-off 
against a demand due tothe bankrupt individually, although the suit 1s in the 
name of the bankrupt’s assignee. 


Wair of error to the Circuit Court of Franklin county. 


Assumpsit by Cabbaness, as the assignee in bankruptcy, of one 
Simpson against Bean, to recover a sum of money due by ac- 
count. 

The defendant, under a plea of set-off, offered a note in evi- 
dence made by Simpson, the bankrupt, in the firm name of Simp- 
son & Co. The note was past due when the account sued on 
was contracted, The plaintiff resisted the set-off on the ground 
that the note was executed by Simpson in the firm name, and not 
in his individual capacity. The court rejected the note, and this 
is now assigned as error. 


Nook, for the plaintiff in error, insisted, that if the suit was in 
the name of Simpson, the note would be a good set-off, and that 
his bankruptcy could not affect this right. 


Sizas Parsons, contra, argued, that the facts of this case in- 
volved the same principles as decided in Von Pheel v. Connelly, 
[9 Porter, 452.] Besides this, under the bankrupt act, the credi- 
tors of Simpson have a right that his individual assets shall be 
applied to his individual debts, and not exhausted in paying those 
of the firm. 


GOLDTHWAITE, J.—It is said, the principle which should 
govern this case, is identical with that presented in Von Pheel v. 
Connelly, [9 Porter, 452.] There the plaintiff was the assignee 
ofa note due to one partner, and it was attempted to enforce as 
a set-off, a debt due to the defendants, from a firm of which he 
wasamember. However the argument to sustain that decision, 
may support the rejection of the set-off here, it is clear, the facts 
have little resemblance. Although, under our statute, which per- 
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mits the assignments of . notes, the transfer is clogged 
with the sets-off'then hel@ by the maker, yet, in general, the right 
of set-ofiis given inal! cases where there are mutual demands; 
in other words, it subjects the plaintiff to this claim whenever he 
would be individually liable to an action at the suit of the defend- 
ant. In such a case, there is no reason for the expense of two 
suits, for all the mattegs in controversy can as well be determin- 
ed by one. Ifthen the suit was by Simpson, it cannot be denied 
that the set-off ought to be allowed; and the right of the defendant 
to insist on it, would arise out of the liability of Simpson to an in- 
dividual suit on the demand against the partnership. [Pitcher v. 
Patrick, Minor, 321; Traun v. Graham, 9 Porter, 456; Carson 
v. Barnes, 1 Ala. Rep. 93.] We do not well sce how the fact 
of bankruptcy,and the assignment consequent upon it, can affect 
this right of the defendant. [Lord Lanesborough v. Jones, 1 
P. Wms. 326.] 

It is said, however, that the individual assets ¢g' the bankrupt 
are to be first applied to the discharge of his indiv Vidual debts, but 
we apprehend a debt due from him as the me ‘ber ofa firm, is 
as much an individual debt as any one he can owe. It is true, 
there is an equitable rule which would compel the partnership 
funds to be exhausted for partnership debts, but before an indi- 
vidual creditor can claim any benefit irom it, he must show that 
there are such assets which can be nk Here there is no 


proof to warrant the belicf ofthe existence offsuch assets, even if 


a court oflaw was compctent to arrest their due application. 

We are satisfied the erm was entitled to his set-off, and 
therefore, the judgment of the circuit court must be reversed, and 
the cause remanded. 
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STRONG v. STRONG. 


3. Afather, by deed, conveyed certain slaves to his son, stipulating at the time, 
by parol, for the possession of the slaves during his life, and retained the pos- 
session about sixteen years, when the son obtained the possession of one of 
them without the father’s consent. The father having brought an action to 
recover the slave—Held, Ist. That as between him atid his son, no length of 
time would ripen his possession intg a title, unless it was held by him adverse 
to the title of his son. 2d. That to show the character of the possession, it 
was competent for the son to prove the parol agreement relating to it. 

2. In trover, the measure of damages is the injury actually sustained ; therefore, 
in anaction brought for the conversion of a slave, if the plaintiff has;but a 
life estate in the slave, the measure of damages is not the value of the slave, but 
the value of the p)nintiff’s interest in the slave. 


Error to the Circuit Court of Fayette. 
a 


Trover by the defendant against the plaintiff in error for a 


slave. 

Upon the trial, as appears by a bill of exceptions, the plaintiff 
proved possession of the slave for fifteen or sixteen years, before 
the commencement of the suit, a demand of the slave and refu- 
sal to deliver him by the defendant, and rested his cause. The 
defendant then read in evidence, a deed made by the plaintiff, on 
the 31st of March, 1818, in the State of Missouri, by which, in 
consideration of natural love and affection, he conveyed to the 
defendant and his wife, several slaves, the one in controversy be- 
ing among the number, and recited in the deed, that he had put 
the donees in full possession, by a delivery to their agent, Isaac 
Brewer, 

Also, a deed made by the plaintiff on the Ist April, 1818, by 
which he acknowledged that he had hired the slaves conveyed 
by the deed above mentioned, from Isaac Brewer, agent for the 
defendant and his wife, for one year, and in consideration there- 
of, agreed to pay the taxes on the slaves, to clothe them, and do 
the smith’s work of said Brewer. 

The defendant also read the deposition of Brewer, who proved 
that at the time of the execution of the deed, the defendant lived 
in Georgia, that he had the deed in his possession for several years. 

44 
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That the negroes were delivered to him when the deed was made, 
but that he did not remove them from the house of the plaintiff. 
They were not delivered to witness at the end of the year. In 
answer to a question put by the plaintiff, the witness stated that 
the donor was to keep the slaves during his life, unless he thought 
proper to deliver themup. That it was named that the old man 
might keep the negroes to wait on him his life time, and not to 
dispose of them. At the time this deed was made, the plaintiff 
made other, deeds of gift to his other children. It was proved 
that he was a very aged and infirm, man, having been a soldier in 
the revolution. : 

The defendant's counsel moved the court to exclude from the 
jury all that portion of the testimony of Brewer, which went to 
show that the plaintiff was to have a life estate in the slave, upon 
the ground that it was to contradict the deed by parol evidence, 
but the court refused to exclude it on the ground that it was the 
testimony of the defendant’s witness. 

The court then charged the jury, that if they believed the 
agreement by which the plaintiff was to retain the possession of 
the slave during his life, was made at the same time with the deed, 
they must regard it; and if they believed the plaintiff had a life es- 
tate, they must find for him. 

The defendant’s counsel asked the court to charge the jury, that 
though they should believe there was a contract by which the 
plaintiff might retain the slave during his life time, and that he 
was old-and infirm, they might assess the damages to less than 
the full value of the slave, which charge the court refused to give; 
to all which the defendant excepted, and which he now assigns 
as error. 


L. Cuarkg, for the plaintiff in error, cited 2 Stew. 276; 5 Bin- 
ing, 557; 1 Ala. Rep. 684; 8 Pickering, 51, Dall. 275. 


Huntineron, contra, insisted, that although the court may 
have erred, this court will not reverse the judgment, because it is 
shown that the plaintiff had possession such a length of time as to 
give title. He cited, 2 Ala. Rep. 555; 3 Litt. 186; 5 id. 281; 3 
H. & Munford, 57; 5 Cranech, 361; 8 Cowen, 589. 


ORMOND, J.—It is contended by the counsel for the defend- 
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ant in error, that although the court may have erred in its charge 
to the jury, yet as it is evident from the record, that the plaintiff is 
entitled to recover, this court will not reverse the judgment. 

This supposition is derived from the long continued possession 
of the slave by the defendant in error. As the absolute title to 
the slave in controversy, is shown to be in the son, as between him 
and his father, no length of time would bara recovery, unless the 
possession of the father was adverse to that of the son. If the 
possession of the former was by the acquiescence or permission of 
the latter, it was not inconsistent with the title remaining in the 
son; and although, as against creditors or purchasers without no- 
tice, the possession of the father would be evidence of title, in a 
contract with the son, he is estopped by his deed, from denying 
that the title is not in the latter, unless he shows that he has held 
the slave adversely to him, a sufficient length of time for the sta- 
tute of limitations to operate a bar to a recovery. 

Whether he did hold adversely, or by the consent of the son, 
and in subordination to the deed, was a question to be determin- 
ed by the jury, and in this point of view, and to show the charac- 
ter at least, of the commencement of the possession, the testimony 
of the witness Brewer, was compctent. 

There is an intrinsic difliculty in ascertaining the value of a 
life estate in a slave, as it depends on so many contingencies.— 
This the plaintiff may always prevent, by bringing the action of 
detinue, when the jury may compel the restoration of the proper- 
ty by assessing the damages to its value. If, however, he brings 
trover, he can only recover damages to the actual extent of the 
injury he has sustained. The court, in effect, told the jury, that 
the measure of damages was not the injury actually sustained, 
but that assuming the title of the plaintiff to be a life estate only, 
they might find the value of the slave in damages. 

Let the judgment be reversed, and the cause remanded. 
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ROBERTS v. BURKE. 


1. Where a suit is commenced by attachment, the attachment is the initiatory 
process in the cause, and the defendant cannot, by demurring, bring its defects 
tothe view of the court, or avail himself of a variance between it and the de, 
claration; consequently a revising court will not look behind the declaration to 
ascertain whether the suit is brought for a less sum than the primary court could 
take jurisdiction of, unless the question was there regularly presented. 


Wair of error to the Circuit Court of Wileox. 


In January, 1842, the defendant in error caused an attachment 
to be issued by a justice of the peace of Wilcox, for the sum of 
thirty-seven 90-100 dollars against the estate of the plaintiff's, re- 
turnable to the circuit court. The declaration is for goods, wares 
and merchandize sold and delivered; work and labor done; money 
lent and advanced, &c.; money had and received; and an ac- 


count stated. For each of these causes, the declaration charges 
an indebtedness of thirty-seven 90-100 dollars. The defendant 
demurred to the attachment and declaration, and his demurrer 
being overruled, he pleaded payment, non-assumpsit, and the sta- 
tute of limitations. On these pleas, issues were joined, which 
were tried by a jury, who returned a verdict in favor of the 
plaintiff for the sum of forty-seven 74-100 dollars, and a judgment 
was rendered accordingly. 


Setters, for the plaintiffin error. 
Dear, for the defendant. 


COLLIER, C. J.—It is a settled principle in this court, that 
the defendant cannot, by a demurrer, object to the writ or initia- 
tory process in a cause, whether the action be commenced by a 
capias or summons against the person, or an attachment against 
his estate. The demurrer, then, did not bring before the court 
the attachment in the present case, and the declaration being un- 
questionably good, it was properly overruled. 

The statute of 1807 enacts, “If any suit shall be commenced 
in any court for a less sum than such court can legally take cog- 
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nizance of, or if any person shall demand a greater sum than is 
due, on purpose to evade this act, in either case, the plaintiff shall 
be non-suited, and pay costs: Provided always, that if the plaintiff, 
or any other person for him, will make an affidavit (to be filed in 
the clerk’s office,) that the sum for which the suit shall be brought, 
is really due, but that want of proof, or that the time limited for 
the recovery of any article, bars a recovery, in that case, such 
plaintiff shall have a verdict and judgment for what appears to be 
legally proved, any thing to the contrary notwithstanding.” In 
Cummings v. Edmundsen, adm’r, [5 Porter’s Rep. 145,] this 
court say the act cited “contemplates two distinct classes of cases, 
in one of which the court trying the cause has no discretion, but 
must non-suit the plaintiff; but in the other, it is not made obliga- 
tory so to proceed, unless it shall appear that a sum is demanded 
beyond what is due, on purpose to evade the act.” In the case 
before us, the attachment and affidavit claim a less sum than the 
circuit court couid legally take cognizance of; the defendant 
might, for this cause, have moved to non-suit the plaintiff, or the 
court of its own motion might have caused such a judgment to 
be entered. But it was competent for the defendant to waive 
all defects in the original process, or to dispense with it entirely; 
and such we think was the legal effeet of the demurrer and pleas 
to the declaration. The attachment, then, being placed out of 
view, the several sums, expressed in the declaration, were suffi- 
cient in the aggregate to give the court jurisdiction, and prevent 
a non-suit under the statute. 

This conclusion is not opposed by the familiar principle, that 
consent cannot give jurisdiction. That question does not arise 
in the posture in which this case is presented. The declaration 
we have seen, is unobjectionable, and by demurring, the defend- 
ant made it impossible for this court to look to the attachment. 

The judgment must, therefore, be affirmed. 





ALABAMA. 


Walker, et al. v. The State. 








WALKER, er at. v. THE STATE. 


1. W. enters into a recognizance with H. and as his surety, for his appearance at 
the next term of a Circuit court, to be held on the 4th Monday of March. Sub- 
sequently, the time of holding the court is changed to the first Monday in March, 
when the recognizance is estreated. Held, that the legal effect of the recogni- 
zance is to appear at the next court, and that it is not avoided by the change in 
the time of holding the court. 


Wrir of error to the Circuit Court of St. Clalr county. 


Sci. fa. on a judgment nisi rendered on a forfeited recogni- 
sance. Walker entered into a recognizance with Wm. Hale, 
conditioned that the latter should appear at the then next term 
of the circuit court to beheld for St. Clair county, on the 4th 
Monday of March. The legislature subsequently changed the 
time of holding that court, to the first Monday of March, on 
which day Hale was called on his recognizance, and failing to 
appear, it was forfeited, and judgment nisi rendered, which be- 
ing made final, Walker prosecutes this writ of error, and assigns 
as error, the judgment as erroneous, and not warranted by the 
recognizance. 


Rice, for the plaintiff in error. 
Tue Arrorney GENERAL, contra. 


GOLDTHWAITE, J.—The legal affect of this recognizance 
is, that the party undertakes to render himself at the next term of 
the court. It cannot be tolerated that the public convenience 
shall be made to depend on stipulations of bail, nor public justice 
defeated upon the idea that the time of appearance is considered 
as essential in engagements of this description. We consider 
the recognizance as equally binding, whether the court is held 
on the day named, or its time of session is changed by compe- 
tentauthority, to any other day. 

Judgment affirmed. 
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JOHNSON v. HANSON. 


1. Upon a verbal contract for the sale of land, the vendor cannot maintain an ac- 
tion at law for the purchase money, although the vendee has paid a part of the 
price, and retains the possession of the lund. 


Error to the Circuit Court of Shelby county. 


Assumpsit by the plaintiff, against the defendant in error. 

The two first counts of the declaration, set out a sale of land by 
the plaintiff to the defendant, at the price of eight hundred 
dollars, to be paid, one half on the first of January, 1839, and the 
remainder on the Ist January, 1840—that the defendant went in- 
to peaceable possession of the premises, and has hitherto retained 
it, and that the defendant has paid three hundred dollars, part of 
the purchase money—that the plaintiff is able and willing, and 
ready to make title according to his contract, upon the pay- 
ment by the defendant, of the purchase money, and concludes 
with the usual super se assumpsit. 

The defendant demurred to these counts of the declaration, 
and judgment being rendered on the demurrer for the defend- 
ant, and the plaintiff declining to plead over, judgment was ren- 
dered against him. 

The judgment of the court on the demurrer, is assigned for 
error. 


Bowpoy, for plaintiff in error, cited 4 Ala. Rep. 362; 13 Johns. 
359; 14 id. 452; 2 Story’s Equity, 62, 75; 3 Stewart, 207; 8 
East, 308; 6 id. 602; 9 Mass. 510; 15 id. 85; 1 Vesey, 333; 2 Day, 
222; 1 Binn. 450; 1 H. & M. 377; 4 id. 161. 


Morris, contra, cited 18. & L. 123; 2 Johns. 223; 2 Story’s 
Equity, 108. 


ORMOND, J.—It is not, in general, necessary to allege ima 
declaration,a written promise, where the necessity for the promise 
being in writing, is created by statute, as it is matter of evi- 
dence to be proved at the trial. But in this case, it is expressly 
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alleged that the contract for the sale of the land, which was the 
consideration of the promise laid in the declaration, was merely 
verbal, and the precise question is, whether an action can be main- 
tained at law, to recover the purchase money of land, there being 
no note or memorandum thereof in writing, because the vendee 
retains the possession. 

A court of chancery acting on its own peculiar rules, will, in 
certain cases, for the prevention of fraud, enforce a specific per- 
formance ofa verbal contract for the sale of land; as where there 
has been a part performance of the contract, but we are not 
aware that such a power has ever been acknowledged to reside 
in acourt oflaw. Doubtless some isolated cases may be found, 
in which it has been held that the equitable circumstances which 
would authorise a court of chancery to grant relief, might be con- 
sidered in a court of law. 

Lord Redesdale remarks,“Mr Justice Buller says, in one or 
two cases, that past performance will take a case out of the sta- 
tute, as well at law as in equity. This opinion will be found wrong; 
and I recollect Mr Justice Buller, on being pressed with the 
consequences of that opinion, in case of a demurrer to evidence, 
being obliged to abandon the position. The ground on whicha 
court of equity goes in cases of part performance, is that sort of 
fraud which is cognizable in equity only.” [O’Herliky v. Hedges, 
18. & L. 130.] 

So this court, in the case of Meredith v. Naish, [3 Stew’t, 207,] 
intimated an opinion, that in a case circumstanced like the pre- 
sent, the vendor could recover. But these cases appear not to 
have been well considered; at Icast it is clear, the decisive cur- 
rent of authority is the other way. 

In White v. Beard, [5 Porter, 100,] although this question was 
not distinctly presented, this court intimated an opinion, that the 
equitable right of the vendor acquired by part performance, was 
not a legal consideration for a note given for the purchase mo- 
ney after such performance. To the same effect is Howard v. 
Easton, [7 Johns. 205.] to which many other cases might be 
added. 

The recent decision of Cope v. Williams, [4 Ala. 364,] has been 
pressed on the court, as tending to a contrary conclusion. In 
that case, the vendee in possession, brought an action to recover 
back the purchase money. This court held, that it was contra- 
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ry to equity and good conscience, to mit Miia to assert the in- 
validity of a contract, by virtuc of which he retained the posses- 
sion of the laud; the vendor being w Siow to execute the contract. 

The difference between that case and the present is, that here 
the vendce repudiates the contract, and if he retains the posses- 
sion of the land, it is not by force of the contract, which at law can 
confer no rights on cither party, but because the vendor chooses 
to acquiesce in it. 

Whatever may be the rights of these parties in a court of equi- 
ty, itis certain no right can be derived by either ina court oflaw, 
from a contract declared void by statute. 

Let the judgment be affirmed. 


TARVER’S EX’RS v. BOYKIN. 


1. Where an action of assumpsit is brought againet the payce, as indorser of a pre- 
missory note, payable at bank, and the defendant pleads the general issue, it is 
only necessary for the plaintiff to produce the note declared on with the payee’s 
indorsement, prove that it was duly presented at the place appointed for its pz Ly- 
ment, show its non-payment, and that the defendants were seasonably advised 
thereof by notice given personally, or through the medium of the post-office. 

] 

l 


as executors, plead ne unques executors, it is enough 


G 
~ 


2. Where defendants, sue< 
for the plaintiff to show on the trial of the issue, that they had 


received letters 
testamentary under a grant thercof by the county court, in order to throw upon 
the defendants the onus of sustaining their plea. 

3. A promissory note, payable in bank, is, by the statute, governed by the rules of 


the law merchant, as to days of grace, ¢-c. 
Warr of error to the Circuit Court of Russell. 


This was an action of assumpsit on a promissory note, made 
by Douglass & Clark, on the 14th March, 1840, by which they 
promised to pay to the order of the testator the sum of twenty- 
eight hundred and thirteen 64-100 dollars, on the first day of Ja- 
nuary next thereafter, at the bank of Columbus. The declara- 
tion avers the endorsement of the note by the testator, in his 
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lifetime, to the plaintiff below, its presentment to the bank for 
payment on the fourth day of January, 1841, its non-payment by 
the bank or the plaintiff, and a notice thereof to the latter, &c. 
The defendants pleaded—1. Non-assumpsit; 2. Ne unques exe- 
cutors: and the cause was tried on issues to these pleas. The 
plaintiff read to the jury the note with the indorsement of the 
testator, as set forth in the declaration. He also proved by a 
notary public; that he did, on the fourth of January, 1841, pre- 
sent the note at the bank of Columbus for payment, which was 
refused; whereupon, he (the notary) gave notice to the defendants 
of the non-payment, by the first mail, addressed to them at Ge- 
rard, Russell county, Alabama. The notary also proved that, 
that was the nearest post office to the defendants’ residence. 
The plaintiff then produced a certified transcript of the record 
of the county court of Russell, showing the probate of the last 
will and testament of Benjamin P. Tarver, dec’d, and an order 
for the issuance of letters testamentary thereon to the defendants. 
He also adduced the letters testamentary, which issued accord- 
ing to the order; and further, proved the rate of interest in the 
State of Georgia. To this evidence there was a demurrer by 
the defendants, which was overruled by the court; and the dam- 
ages being uncertain, a writ of inquiry was awarded, the dam- 
ages ascertained by a jury, and a judgment rendered upon the 
verdict, with costs, to be levied of the goods and chattels of the 
testator in the defendants’ hands, &c. 


N. Harais, for the plaintiffs in error. 
J. Cocuran, for the defendant. 


COLLIER, C. J.—This cause was submitted without brief 
or argument indicating the legal questions proposed to be raised; 
and we are at loss to perceive even the semblance of error in 
the judgment of the circuit court. To disprove the first plea, it 
was only necessary for the plaintiff to produce the note declared 
en, with the indorsement of the payee, and to show that it was 
duly presented at the place appointed for its payment, prove its 
non-payment, and that the defendants were seasonably advised 
thereof, either by personal notice or through the medium of the 
post office. Upon the second plea, it was not necessary to 
show more, than, that the defendants had received letters testa- 
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mentary under a grant thereof by the county court of Russell. 
If they failed to qualify, by executing a bond and taking the oaths 
prescribed, or having taken upon themselves the trust, they af- 
terwards resigned it, they should have shown the fact, and the 
court could not, upon their demurrer, have intended it. The fair 
inference, from the manner in which the evidence is recited, is, 
that the testator’s will was proved at the instance of the defend- 
ants, and that they took upon themselves its execution. The se- 
cond and third sections of the act of 1821, expressly enacts, that 
before letters testamentary or of administration shall be granted, 
or issued, the executor or administrator shall take an oath and 
execute a bond for the faithful performance of his duties accord- 
ing to law. The grant of letters testamentary supposes that all 
the prerequisites have been complied with; and having received 
them, an executor would not be permitted to repudiate the trust 
by showing that they were prematurely issued. 

In respect to the fact that the note was not presented for pay- 
ment until the fourth day of January, it may be remarked, that 
even if it were doubtful whether it is such a paper as is entitled to 
days of grace according to the principles of mercantile law, it 
can be no longer a matter of doubt in this State. The act of 
1828 provides, «that hereafter the remedy on bills of exchange, 
foreign and inland, and on promissory notes payable in bank, 
shall be governed by the rules of the law-merchant as to days of 
grace, protest and notice.” 

As to the statement in the demurrer, that the plaintiff proved 
the rate of interest in Georgia, without proof that the note was 
there made, it is a point wholly immaterial; for, independent of 
that recital, the evidence is sufficient to show the plaintiff’s right 
to recover. The jury ascertained the damages, and we must 
suppose that they had ample evidence before them to show 
where the note was made. 

The notice of non-payment was strictly correct. The judg- 
ment of the circuit court is unobjectionable in point of law, and 
is consequently affirmed. 
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DESHA, SHEPPARD & CO. v. SCALES. 


i. In a claim to property levied on, where the deed under which the claimant 
t , 
makes title, is set out in his plea, and the replication is, that if any such deed ex. 


} 


ists, it isnot valid in law: such a replication, in a claim cause, does not admit 


the execution of, or dispense with proof of the deed. 


v2 


Where a deed conveys slaves to one, who by his own note has become liable for 
the benefit of the grantor in the ceed, and the note is held past due by a bank, 
a stipulation, that the grantee may sell the slaves, to answer any defgult by the 
grantor, from time to time, to meet the payments required by the bank, of the 
granice, is tobe construed as an agreement that the slaves shall remain in the 
possession of the grantor until such default: and the fact that they so remain, 


is no badee of fraud. 
Werr of error to the Circuit Court of Talladega county. 


Claim of property by Joseph H. Scales to six slaves, levied on 
by virtue of an attachment in favor or Desha, Sheppard & Co. 
against Nicholas Scales. 

The pleadings are not in the customary form, and in order to 
a correct understanding of some of the questions raised, require 
to be stated. 

The plaintiffs allege that the slaves levied on, were the slaves 
of Nicholas Seales, and subject to their attachment, concluding 
with a verification. 

The claimant averred that the slaves so levied on, are not liable 
absolutely to said attachment, as is by the plaintiff alleged, but on 
the contrary thereof, he avers that he holds them under and by 
virtue of a trust deed, executed by the defendant in the attach- 
ment on the 21st October, 1840, to the said claimant, whereby 
the said Nicholas conveyed to the said claimant the said slaves 
in trust, as is therein specified; by which deed said claimant was 
authorized, as soon and as often as the said Nicholas should fail to 
pay punctually all such sums of money as might be required of 
the said Joseph H. Scales, together w vith interest from time to 
time, by the bank of the State of Tennessce at Nashville, due 
upon a note, dated day of August, 1839, drawn by the said 
Joseph H. Scales, payable to R obert Scales, at the bank of the 
State of Tennessee, at Nashville, for the sum of three thousand 
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dollars, due at can nu aiid. after date: ; “i ch note is endorsed by 

Robert Scales and James W. Perkins; and which was discounted 
by the said bank, and the er ods -_ to the said Nicholas 
Scales. Claimant avers that said deed has been duly recorded; 
was made to secure and save harmicss the said ‘Joseph H. 
Scales, in consideration of his liability; and that the same has not 
been satisfied oY discharg d by the said Nic icho las } Scales: and this 
the said claimant is ready to verify, &c. 

The plai intiffs re plie d. that the vy ou cht not to be pree luded from 
the condemnation of the said slaves, by reason of eny thing al- 
leged by the claimant, because they say that the said trust deed, 
ifany existed, is ne t valid in a bat thé sam ', as to these plain- 
tiffs, who are creditors, is fraudulent and void. 

At the trial, upon the issue thus made, the claimant introduced 
a deed, dated 21st October, 1849, executed by Nicholas Scales 
to Joseph H. Scales, prerreny to convey to him the slaves in 


controversy. This decd contains a recital, that Joseph H. 
Scales, about the 10th day of August, 1839, at the request of 
Nicholas, executed his note, payable to Robert Scales, at the 


bank of the State of Tennessee, at Nashville, for 3,060 dollars, 
due six months after date; which note was endorsed by Robert 
Scales and J. W. Perkins, and discounted by said bank, thé 
proceeds being delivered to said Nicholas, he receiving the mo- 
ney for his own use. And being desirous to indemnify and save 

harmless, the said Joseph, for that consideration, and the further 
sum of one dollar, has, by the said deed, conveyed the said slaves 
tosaid Joseph H., to have and to hold, receive and take into pos- 
session of him, the said Joseph H., to the only proper use, benefit 
and behoof of him, the said Joseph H., his heirs and assigns. In 
trust, however, and to the intent and purpose, that he, the said 
Joseph H., may, as soon and as often as the said Nicholas may 
fail to pay punctually all such sums of money as may be required 
of the said Joseph H., together with the interest, &c, from time 
to time, by the aa aforesaid, until the said debt shall be fully 
paid and discharged, to the said Joseph H. by the said Nicholas, 
sell and dispose of the property herein conveyed, or so much 
thereof as shall be suflicient to pay off the said debt and interest, 
&c., according to the amount or amounts which may be called 
for by the bank from time to time; to sell to the highest bidder for 
cash, by giving 20 days’ public notice. 
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At the foi of the deed.is an sentgtanes of the trust by Joseph 
H., and upon it is endorsed the certificate of the clerk of the 
county court of Talladega county, that Nicholas Scales acknow- 
ledged before him, that he signed, sealed and delivered the fore- 
going deed to the person therein named on the day that it bears 
date. This certificate is of the same date as the deed. There 
is also endorsed upon it, the certificate of the clerk, that it was 
received for record on that day, and that it is recorded in his 
office. 

The plaintiff objected to reading the deed—lIst, because there 
was no proof of its execution; 2d, beceuse the certificate of the 
clerk was informal. The objections were overruled, and the 
deed allowed to be read without proof of its execution, other than 
the certificates endorsed upon it. 

* The claimant offered to read the deposition of a witness, to 
which the plaintiffs objected, on the ground that it was brought 
into court by the claimant himself. It was shown by his oath, 
that he had himself received the deposition from the commission- 
er, sealed up, and that it had undergone no alteration, erasure 
or addition since its receipt from the commissioners. This ob- 
jection was overruled. 

This deposition was also objected to, on the ground that the 
affidavit, upon which the commission issued, was insufficient; 
and because the commissioner does not properly certify the de- 
position. The affidavit is made by the attorney of the claimant, 
who states that he is advised, and verily believes, and, therefore, 
deposes, that the witness resides out of the State, to wit, in Ten- 
nessee, and that he will be material for the claimant. The cer- 
tificate of the commissioner is in the usual form, except that in 
the caption of the certificate, the commission is stated to have 
been issued from the circuit court of county, in the State of 
Alabama. 

This deposition declared, that the note executed by Joseph H. 
Scales in August, 1839, was renewed, from time to time, by the 
same parties, until reduced to 500 dollars, which sum was due 
when the deposition was taken. The witness did not know who 
paid the renewal, except one of 200 on a 700 dollar note. That 
was paid by Robert Scales. 

The plaintiffs proved that Nicholas Scales had retained the 
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possession of the slaves from the execution of the deed until the 
levy. 

On this state of proof, the plaintifis requested the court to 
charge the jury, that if the note, in the trust deed mentioned, was 
paid off and discharged before the levy, they should subject the 
property. This charge was given, with the qualification, that if 
asecurity paid the debt or the note, or the trust deed mentioned 
was extended, the deed still subsisted. 

The court charged the jury, that the legal construction of this 
deed authorized Nicholas Scales to retain possession of the pro- 
perty; and that such retention, though unexplained, is no evidence 
of fraud or unfairness. 

The plaintiffs excepted to the ruling of the court in these seve- 
ral matters; and the same are now assigned as crror. 





W. P. Cutrrox, for the plaintiffs in error, submitted the follow- 
ing points: 

1. The deed should have been established by proof. [Brad- 
ford v. Dawson, 2 Ala. Rep. 208.] Nor is this rendered unne- 
cessary by the allegation that the deed, if it existed, was fraudu- 
lent: [1 Mass. 71; 1 Wash. 325; Ross v. Gould, 5 Green. 
204.] 

2. The certificate of registration does not pursue the statute. 
[Clay’s Dig. 153, § 7.] 

3. The charge of the court upon the construction of the deed 
was incorrect. By the retention of the property, the grantor ac- 
quires a fictitious credit. ‘The deed provides the possession shall 
enure to the use of the vendee; it is, therefore, inconsistent that it 
should remain with the vendor. 

4. But if the retention is consistent with the deed previous to 
a default, afterwards it is a badge of fraud. [Randall v. Cook, 
17 Wend. 53.] 

5. The statute only gives the right to improve testimony by 
interrogatories. [Clay’s Digest, 165,§ 3.] When the evidence 
is taken in the first instance, it should be by deposition, and the 
oath cannot be made by attorney. 


Bowpon, contra, argued— 
1. That it is immaterial which is first in order, the reading or 
proof of the deed; and the party had the right to introduce his 
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roof inhisown wav. [3 Ala. Rep. 548, 371; 1 ib. N. S. 83. 
pP . L ‘ 
7. eee 


The exccution of the deed, however united by the pleadings. 
fl Phil. I. 173; 2 ib. 444, note 331; Greenl. Ev. 33; 1 Chitty’s 
Plead. 605.] 


2. The deed was properly registered. [2 Ala. Rep. 203.] 





GOLDTIWAITE, J.—Without entering into a considera- 
tion of the antiquated learning, with respect to the eflect of a protes- 
tando in pleading, we shall confine ourselves to the expression of 
our opinion, that this issue must be considered as involving an 
inquiry into the execution of the deed. The issue itselfis irregu. 
lar, and more circumscribed than it should have been, inasmuch as 
the plaintiff in execution is enly bound to show that the property 
levied on was subject, either in whole or in part, at the time of 
the levy. The claimant only puts in issue his right of property 
under the deed, when, from our previous decisions, it ig well set. 
tled, that the interest remaining in the defendant in execution, until 
the property is taken out of his possession under the deed, is the 
subject of levy and sale. [Planters’ and Merchants’ Bank v. 
Will s,5 Ala. Rep. 770.] Butconceding theissue here tobe upon the 
right existing under the deed, we think the plaintiff’s replication 
cannot be construed as an admission of the execution. In our 
opinion, it was incumbent on the claimant to prove his deed, and 
in this view, the case is directly within the decisions of Bradford 
v. Dawson, [2 Ala. Rep. 203,] Ravises v. Alston, [5 ib. 297.] It 
is urged, however, that the whole proof docs not appear in the 
bill of exceptions, and as the party could read the deed, or prove 
it first, according to his pleasure, we ought to intend that it was 
subsequently proved. The rule is, we believe, to prove a writs 
ten instrument when offered as evidence, before reading it— 
Our conclusion is, that the deed was improperly admitted upon 
the certificates of registration. 

2. The deed does not specify with whom the possession of the 
property is to be, until the default upon which a sale is permit- 
ted; but we think the legal inference is, that the parties intended it 
should remain with the grantor until he should be in default by 

uffering the call of the bank for payment, to remain unsatisfied. 
This was the construction given by the circuit court, and it seems 
entirely free from error. 

3. The other questions, if they are material to be settled, seem 
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to be concluded by the case of Bradford v. Dawson, before cited, 
and by the statutes prescribing the manner of taking. depositions: 
Judgment reversed, and cause remanded. 





HENDERSON v. HENRY. 


1. A confession of judgment, by the defendant, of part of the plaintiff's demand, 
and @ continuance of the residue, on his motion, is a consent on his part, to a 
severance of the claim, and it cannot afterwards be objected by him, on error, 
that two final judgments were rendered in the same cause. 


Error to the Circuit Court of Butler county. 


Debt by defendant in error, against plaintiff in error, on a pro- 
missory note forg580 39. 

Ata subsequent term: of the court, the defendant confessed 
judgment for six hundred and thirty-nine dollars, for which sum 
and costs, judgment was rendered in favor of the plaintiff, and 
for the sum of one hundred dollars, the amount remaining due 
and not confessed, the causé, on the application of the defendant, 
was continued. At the ensuing term, a judgment was rendered 
for the plaintiff for $104. From this judgment, this writ is pro- 
secuted. 


The defendant assigns for error—the court rendered two judg- 
ments upon the same cause of action. 


Biount, for plaintiff in error, submitted the cause: 


ORMOND, J.—It would certainly be ifregular to render 
judgment final for that portion of the plaintiff’s demand, which 
the defendant, by his plea, had omitted to answer. In such a case 
the final judgment must be suspended until the whole demand of 
the plaintiff is ascertained, for which judgment should be render- 
ed, and one judgment be rendered for the entire amount. 
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This case does not come within this rule. The confession of 
judgment by the plaintiff in error, for part of the plaintiff’s de- 
: mand, must be considered as a consent to sever the amount so 
admitted to be due from the residue of the plaintiff’s demand, and 
* . ‘was doubtless made to enable himsto contest the right of the 
plaintiff to the residue, as the record shows, that on his motion the 
cause, as to the residue, was continued. If this effect is not giv- 
en to it, the confession of judgment by the defendant, did not 
: avail the plaintiffany thing. 

In addition,it may be remarked, that the judgment so confessed, 
is not brought up by the writ of error, and in the final judgment, 
unconnected with it, there is certainly no error. 

Let the judgment be affirmed. 






















DARDEN’S Apw'r, er aL. v. BURNS’ Ap’R, anv ANOTHER. 


1. The purchaser of personal peoperty may file a bill in the nature ofa bill of in- 
terpleader, against his vendor and a third person who claims a right to the 
same, ot secks to avoid the vendee’s title, and pray the decree of the court up- 
on the conflicting claims, that he may be ‘secure in the payment of the pur- 
hase money. » 

2. Where a testator, after specially bequeathiug slaves and other personal pro- 
perty to his daughters, declared his meaning to be, that they should “ inherit 
the above bequests, and if no lawful heirs of their bodies, then to revert to the 
family orestate:” Held, that the limitation was wholly indefinite, reaching 
to the remotest descendants of the first takers, and being uncontrolled by any 

thing which preceded or followed it, the daughters took an absolute estate. 


Warir of error to the Court of Chancery for the county of 
Benton. 


e a 








In July, 1842, the plaintiffs in error, who are, Benjamin Matti- 
son, adm’r of Lemuel G. Darden, dec’d, James H. Harris, Rich- 
ard Sawyer, Jesse G. Cobb and John Goodin, filed their bill 
against James L. Simmons, adm’ryof Wm. Burns, dec’d, and 
Mary McGraw. The case stated in the bill, so far as it is ne- 


JANUARY TERM, 1844. 


Darden’s Adm’r, et al. v. Burns’ Adm’r, and another, 








cessary to notice it, is'substantially as follows, viz: on the ninth of 
December, 1790, Benjamin Averitt made his last will and testa- 
ment, in which are the following bequests and explanatory clause: 
«I give to my daughter Isabella, one negro girl, named Jinney, 
also one young mare and two cows. Also, my daughter Mary, 
I give one negro girl named Hagar, one mare and two colts, 
also one cow. My meaning is, the heirs of my daughters above 
named, are to inherit the above bequests, and if no lawful heirs of 
their bodies then to revert to the family or estate.” This will 
was admitted to probate shortly after its date, in the District of 
Richland, in the State of South Carolina, 

The testator’s daughter, Isabella, intermarried with Burns, the 
intestate of the defendant Price, and died without issue of her bo- 
dy, in the lifetime of her husband; shortly after, Burns died, intes- 
tate in the county of Benton, and under an order of the orphans’ 
court of that county, his administrator sold the woman Jinney, 
(who was bequeathed by the will of Benjamin Averitt, to his 
daughter) and her children and grand children. At that sale, 
the intestate of Mattison, and each of the other complainants, be- 
came the purchaser in his several right of one or more of the off- 
spring of Jinney, and executed their writings obligatory for the 
amount of their respective purchases, payable to the administra- 
tor of Burns. ° It is further stated, that the defendant, Mary Mc- 
Graw, is the only heir of Mrs Burns, and»claims the slaves in 
question under the will of her father—she being also a daughter 
of Benjamin Averitt, dec’d,and his only surviving child. The 
obligations of the complainants have matured, and suits been 
commenced on them in the county court of Benton; and the mo- 
ney due from the complainants respectively, they propose to bring 
into court to be paid over to whoever shall be adjudged, upon 
final hearing, to be entitled to it. The bill prays that injunctions 
may be awarded to restrain the administrator of Burns frém pro- 
ceeding in his actions at law, and that the administrator and Mrs 
McGraw, may be required to interplead and tést their’ right to 
the slaves purchased by the complainants, or#the money due on 
their obligations; and for further relief. 

To prevent the objection to the bill, of multifariousness, it is 
agreed by,the defendants, that all the complainants may join in 
the prosecution of the suit. “Am injunction was awarded, but af- 
terwards, and before the answers came in, the defendants moved 
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to dismiss the bill for want of equity: and the chancellor being of 
opinion that the case stated was not such as authorised the court 
to require the defendants to interplead, and that complainants 
might litigate the administrator’s title to the slaves inthe actions 
pending at law, dismissed the bill at their costs- 


Ws. P.Cuitton and Bowpon, for the plaintiffs inerror. A 
bill of interpleader may be properly filed where the complainant 
claims no relief from either of the defendants, but only asks the 
court to determine which of two or more parties is entitled to mo- 
ney or property which he owes, or has in his hands. &c. [ Be- 
dell v. Hoffman, 2 Paige’s Rep. 199.] Such a bill may be filed, 
although the complainant has not been sued at law, or has been 
sued only by one of the parties; or though the claim of one of the 
parties is actionable at law, and the other in chancery. [Rich- 
ards v. Salter, 6 Johns. Ch. Rep. 445]. It is a question of law 
of some difficuty, whether Mrs Burns took the absolute estate un- 
der her father’s will, depending upon the laws of Seuth Carolina, 
or rather upon what they were in 1790. This question the com- 
plainants, or their counsel, cannot determine without jeoparding 
their interest, and think they may require a court of chancery to 
decide for them. [Atkinson v. Monk, 1 Cow. Rep. 691; Nash v, 
Smith, 6 Conn. Rep. 421.] 


W. B. Martin, for the defendant. 


COLLIER, C. J.—It is needless to inquire whether the case 
made by the complainant, is proper for a bill of interpleader, tech- 
nically so called, [Story’s Eq. Plead. 237, 241,] as there are ma- 
ny cases where a bill in the nature of a bill of interpleader, will 
lie by a party in interest, to ascertain and establish his own rights, 
where*there are other conflicting rights between third persons. 
Thus a purchaser may file a bill in the nature of a bill of inter- 
pleader against the vendor or his assignee, and any creditor who 
seeks to avoid the 4itle of the assignee, and pray the direction of 
the court, as to whom the purchase money shall be paid. So if a 
mortgagor wishes to redeem the mortgaged estate, and there are 
conflicting claims between third persons as to their title to the 
purchase money, he may bring them»before the court to ascertain 
their rights, and to have a decree for a@ redemption, so that he 
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may make aysecure payment to’ the party entitled to the money. 
In these cases the plaintiff seeks relief for himself; but in a bill of 
interpleader, he only asks that he may begat liberty to pay the 
money, or deliver the property to whom it of right belongs,’ and 
be thus protected against the claims of both. In the latter case, 
the only decree to which the plaintiff is entitled, is, that he be per- 
mitted to bring the money, or property, into court, and have his 
costs; and that the defendants interplead and settle their conflict- 
ing claims—Zbid. 

The material question to be considered, is, whether the com- 
plainants, in order to their own protection, require the relief which 
they have sought? It is a settled rule of law, that the limitation 
of personal property, by words which would create an estate tail, 
if applied to lands, will have the effect to vest the absolute interest 
in the first taker; because such property cannot be entailed.— 
[Fearne on Rem. 463; 2 Roper on Legacies, 393, and cases 
cited by these authors. See also, Moffat’s ex’rs v. Strong, 10 
Johns. Rep. 11; Patterson v. Ellis, 11 Wend. Rep. 259; Bell and 
wife v. Hogan, 1 Stewart’s Rep. 536; McGraw v. Davenport 
and wife, 6 Porter’s Rep. 319.] Such being the rule, the ques- 
tion is, whether the will of Benjamin Averett did not vest in his 
daughter, Isabella, an absolute property in the slave Jinney. This 
question may be easily answered by a reference to the adjudged 
cases, which are numerous and direct. In Saunders v. Hyatt, 
[1 Hawks’ Rep. 247,] the testator devised to his son a plantation, 
and lands adjoining, with a limitation as follows, “and if he dies 
without any lawfully begotten heir of his body, then to his bro- 
thers and sisters.” The court were of opinion that the word 
“heir,” meant “issue,” and would embrace remote lineal descend- 
ants of the son, who might come into being long after his death, 
and would create an estate tail. 

The words “heirs of the body,” and “dying without issue,” will 
create an estate tail, unless they are restricted by some expression 
indicative of an intention that the first estate should cease on the 
first takers dying without issue at the time of his death. [Ld. 
Raym. Rep. 1561; 1 East’s Rep. 264; 7 T. Rep. 531; 11 East’s 
Rep. 668; 2 Bos. & Pul. Rep, 485; 4 Har. and McH. Rep. 393; 
1 Wash. Rep. 71; 1 Call’s Rep. 187; 3 id. 297; 4 Hals. Rep. 10.] 

In Keating and wife y. Reynolds, [1 Bay’s Rep. 80,] the testa- 
tor bequeathed to his two daughters, slaves and other personal 
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propétty, and provided, that if they «should die without having 
a lawful heir to their body, to live, then and in that case, the said 
slaves, &c. to be equally divided to the survivors.” The court 
said, “in the present case it is true that the words “heir of the bo- 
dy,” are mentioned; and if they stood alone, and unqualified by 
any other words explanatory of thetestator’s intention, they would 
create an estate tail; consequently, the limitation would be too 
remote. But the words “to live,” immediatelyfollowing the 
foregoing words “heirs of her body,” show that his idea was, 
children living at her death; and the limitation over upon the con- 
tingency of her leaving no children, to the survivor, is a suffi- 
cient description of the person he meant to take, so as to bring 
this case within the rules of law, in support of the limitation.”— 
[See also, 1 Johns. Rep. 451; 10 id. 11; 11 id, 348; 16 id, 382; 
2 Serg’t & R. Rep. 59; 1 Bay’s Rep. 453.] So, in Guery v. Ver- 
non, [1 Nott & McC, Rep. 69,] the will contained the following 
clause: «I give unto my daughter, Florida Guery, two negro girls, 
and their increase, but in case my said daughter, Florida Guery, 
should die without heirs of her body, then the said negro girls to 
return to my son.” The court thought that the words “heirs of 
her body,” were not words of purchase, and that the limitation 
was too remote to take effect in favor of the son. Where slaves 
were given to a daughter by a deed poll, “and at her death to the 
heirs of her body;” it was held, that as they were unrestricted by 
other terms used in connection with them, they must be construed 
as words of limitation, and not of purchase. [1 Bay’s Rep. 453.] 

In McGraw v. Davenport and wife, [6 Porter’s Rep. 327,] 
this court said, all the cases agree, that the words “die without 
issue,” when used in a will as a limitation over of personal proper- 
ty, unexplained or controlled by any other circumstance, or lan- 
guage in the will indicating a different intention, do import an 
indefinite failure of issue. Their effect, when unrestricted, is to 
vest the entire property in the first taker. These citations very 
clearly indicate what the rule of law is, upon the question before 
us. The testator bequeaths slaves and other personal property 
to two daughters, and declares his meaning to be, that they shall 
«inherit the above bequests, and if no lawful heirs of their bodies, 
then to revert ito the family or estate.” The generality of the 
terms in which the intention is expressed, is uncontrolled by any 
thing which precedes or follows the clause. It is not attempted 
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to limit the failure eit heirs to the death of the daughters, or ‘to 

any particularly defined period in the future—sit is wholly indefi- 

nite, and the limitation reaches to the remotegt descendants of the | 
first takers. The cases cited all show, that such a limitation can-/ 
not be sustained; and none are more directly in point than the 

cases which have been decided by the highest courts of South 

Carolina. The consequence is, that Mrs. Burns took an absolute. 
estate in Jinney and her offspring—that being in possession (as it_ 
may be inferred from the bill) the property passed to her husband, 

and of consequence, vested in his representatives for the pur- 

poses of administration. 

It is not alleged that the laws of South Carolina, (in which State 
the will in question was made) are, or were variant from the com- 
mon law which.we here recognize as the rule of decision; and 
we must in the absence of such allegation, intend that they are 
similar to ourown. [Mims v. The Central Bank of Georgia, 2 
Ala. Rep. N. 8S. 294.] 

We have only to add that the decree is affirmed, with costs. 





MARLER, ADM’X, v. MARLER. 


1. When slaves, belonging to a mother. are permitted by her to remain in the pos 
session of a son, he recognizing her title, for more than three years, and he dies 
in possession, but insolvent; his administratrix cannot recover the slaves in de» 
tinue from the mother, who subsequent to the grant of administration on her 
son’s estate, has regained the possession ; the administratrix does not represent 
the creditors who might, under the statute-of frauds, be entitled to have satis. 
faction of their debts out of the slaves. 


Wair of error to the Circuit Court of Montgomery county. 


Action of detinue, by the administratrix of Aminidab Marler, 
to recover certain slaves. 

At the trial, on’ the general issue, it was proved on the part of 
the plaintiff, that the slaves sued for were in her intestate’s pos- 
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session at the time of his death, and had remained in his posses- 
sion for more than six years next before his death. That shortly 
after the grant of administration to the plaintiff, the slaves were 
taken from the plantation of her intestate by an agent of the de- 
fendant, who refused to deliver them on demand. The plaintiff 
also proved, that the estate ofigher intestate had been represented 
by her as insolvent, and so decreed by the competent authority. 

The defendant then proved, that she was the mother of the 
plaintiff's intestate, and that he had frequently admitted and de- 
clared the slaves were her property, and did not belong to him. 

On this state of proof, the plaintiff requested the court to in- 
struct the jury, that if her intestate had been proved to have had 
possession of the slaves for three years, under a loan, or any other 
reservation or limitation, without demand made and pursued by 
due course of law by the defendant; or without such loan, reser- 
vation or limitation of the slaves was by will, or by deed in writing, 
duly acknowledged or proved, by one or more witnesses, in the 
circuit or county court of the county where one of the parties, 
the grantor or grantee, lived, within twelve months after the exe- 
cution thereof, and recorded in the county where the property 
was situated; and, also, that the estate of her intestate had been 
represented and decreed to be insolvent, then the plaintiff was 
entitled to recover. This the court refused; and instructed the 
jury, that the plaintiff was not entitled to recover if the jury 
should believe the slaves were the property of the defendant, al- 
though they had remained in the intestate’s possession for more 
than three years. 

This refusal and charge was excepted to, and is now assigned 
as error. 


Harais, for the plaintiff in error, urged, that if the administra- 
trix could not recover under these circumstances, that cred- 
itors could never reach the slaves, although they were clear- 
ly entitled to them in satisfaction of debts. 

The insolvency of the estate was a bar to these suits, and 
without execution against the estate of the intestate, they could 
have no pretence to go into equity: 


Hayne, contra, insisted that if there was a loan or reserva- 
tion, it was good as between the parties and their personal rep- 
resentatives. [Osborne v. Moss, 7 John. 160; Chappel v. 








JANUARY TERM, 1844. 369 





Marler, Adim’x, v. Marler. 





Brown, 1 Bailey, 528; 3 Hayw. 252; Gillespie v. Gillespie, 2 
Bibb, 91; Dale v. Harrison, 4 ib. 65; Stewart v. Dailey, Lit. Sel. 
C. 212.] 

The creditors can go into equity if they cannot reach the as- 
sets atlaw. [Chappel v. Brown, 1 Bailey, 528.] 


GOLDTHW AITE, J.—Our statute of frauds does not avoid 
loans, reservations or limitations of personal property, however 
secret, as between the parties themselves or their representatives, 
but only as to creditors and purchasers of the person remaining 
in possession of the property for the space of three years; and not 
then, if the loan is evidenced by deed or will, recorded as pre- 
scribed. [Clay's Digest, 254, § 2.] 

This, indeed, is conceded to be the general efiect of the statute; 
but it is insisted, whenever an estate is decreed to be insolvent, 
that then the administrator is entitled to hold, or reduce into pos- 
session, any property which a creditor could resort to for satis- 
faction of his demand. And it is further urged, that if the ad- 
ministrator cannot thus proceed, the creditor will be remediless, 
as, by reason of the insolvency, he can procure no execution to 
levy on the property. 

In the present case, there seems to have been no question 
raised as to the bona fides of the transactions between the de- 
fendant and the plaintiff's intestate; but we may remark, that 
even if there had existed a fraudulent intent in fact, as well as 
in law, it seems to be well settled that a personal representative 
is bound by the act of his testator or intestate. [Gillespie v. Gil- 
lespie, 2 Bibb, 89; Stewart v. Dailey, Litt. S. C. 212; Osborne v. 
Moss, 7 John, 161; Hawes v. Leider, Cro. Jas. 270; Yelv. S.C. 
196; Steele v. Brown, 1 Taunt. 381; Reichert v. Castator, 5 
Binn. 109; Densler v. Edwards, January Term, ’43.] How- 
ever this may be, we are aware of no rule which permits a per- 
sonal representative ever to change his character, and to become 
the representative ofa creditor. Indeed, there is no reason why 
he should do so, for the creditor has ample remedies which he 
may use at will. Without undertaking, at this time, to decide 
whether a creditor, whose rights have attached under the statute 
of frauds, can or cannot sue one who takes possession of property 
liable to the payment of his debt, as an executor de son tort, we 
may remark that, if he was remediless at law, this, of itself, would 
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be a sufficient reason why the property liable for his debts should 
be reached in equity. 

The case of Boyd and Swepson v. Stainback, [5 Munf. 305,] 
was one, where a creditor, suing on behalf of himself and others, 
Was permitted to subject slaves, which had remained in his 
debtor’s possession for such a length of time as created the legal 
presumption of a fraudulent trust, and this after the death of the 
debtor, and after the slaves had been retaken by the lender. 

We think the refusal to give the charge requested, was proper; 
and the one given seems to be unexceptionable. 

Judgment affirmed. 





GARY v. McCOWN. 


1, A sheriff who"takes insufficient security upon a forth-coming bond, cannot be 
proceeded against by motion, but the party aggrieved thereby must seek redress, 
by action at common law. 


Error to the Circuit Court of Sumter. 


This was a suggestion by the defendant in error, that the 
plaintiff in error, sheriff of Sumter county, could have made the 
money on an execution which issued in favor of the defendant 
in error by due diligence. 

From a bill of exceptions taken in the cause, it appears that the 
plaintiff in the suggestion had obtained a judgment against one 
Ryan, on which an execution issued, which was levied by the 
sheriff on certain property, and a forthcoming bond taken for its 
delivery. The forthcoming bond was returned forfeited, and 
an execution issued thereon against the defendants and the sure- 
ty to the forthcoming bond. This execution the sheriff returned, 
«No property found;” and upon this execution the suggestion was 
made. 

The plaintiff, having proved these facts, rested his case; and 
the sheriff declining to offer any testimony, the court charged 
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the jury, that the sheriff, having once levied on property suffi- 
cient to satisfy the execution, was bound to take undoubted se- 
curity, and had the unrestrained right to judge of it; and if he took 
insufficient security, and suffered the property to go out of his 
hands, that would be such a want of diligence as to make him 
liable on the execution issued upon the forfeited bond. 

To this the defendant excepted; and now assigns it for error. 


Inee, for the plaintiff in error. 
Situ, contra. 


ORMOND, J.—The charge of the court asserts, in effect, 
that where the surety upon a forthcoming bond proves insuffi- 
cient, it is conclusive evidence against the sheriff that the money 
could have been made on the first execution by proper dili- 
gence. 

The statute, [Clay’s Digest, 215, § 74,] requires the sheriff to 
return the property, levied on by virtue of an execution, to the 
defendant, upon his executing a bond, with good and sufficient 
security, for the delivery of the property on the day of sale. The 
sheriff is, from the necessity of the case, made the judge of the 
sufficiency of the surety tendered; but it, by no means, follows, 
that he is responsible, at all events, to the plaintiff in execution if 
the surety proves insufficient. He may show that the surety, 
when received by him, was considered “good and sufficient,” in 
the community in which he lived, for the debt he became bound 
for; and that, therefore, he had no right to refuse to receive him. 
The doctrine contended for, would convert the sheriff into an 
insurer, and make him, in effect, the surety of every “security” 
he received upon a delivery bond, If this were so, it would le- 
gitimately follow, that he must be the exclusive judge of the abili- 
ty of the surety tendered, and might reject the most unquestiona- 
ble security which could be offered. This would be utterly sub- 
versive of the rights of the defendant in execution, and would, in 
effect, be a virtual repeal of the statute requiring forthcoming 
bonds to be executed. 

This view shows very satisfactorily, that the conclusion which 
the court required the jury to draw of want of diligence, from the 
fact of the insufficiency of the surety upon the forthcoming bond, 
was erroneous. 
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As the cause must be remanded, it is proper to inquire whether 
this motion can be mainitained upon the facts disclosed. 

The statute, under which this proceeding is had, [Clay’s Dig. 
218, § 85,] was evidently intended for those cases where the de- 
fendant in execution had property in possession which the sheriff 
omitted to subject to sale under the execution. ‘The suggestion 
is, that the “money could nore been made by the sheriff by due 
diligence.” Can the inability of the surety to the forthcoming 
bond to pay, and the failure of the sheriff to collect the money 
from that cause, be attributed to a want of diligence on his part? 
To give this construction to the act, would not accord with the 
natural import of the language employed; nor would it be within 
the mischief which the act evidently intended to provide a reme- 
dy for, which was the omission to levy on property subject to the 
execution. 

It never could have been presumed, that the sheriff would wan- 
tonly, and for the mere purpose of delaying the collection of the 
judgment, knowingly take insufficient surety to a forthcoming 
bond. The facts, in such cases, are, generally, ifnot always, that 
the sheriff acts upon insufficient, or incorrect information, and, 
in the hurry of business, does not make such inquiry as would 
have led to a knowledge of the condition of the surety. At all 
events, it was not considered by the Legislature such a flagrant 
dereliction of duty as to require the infliction of a summary pe- 
nalty, as in the other cases provided by statute. 

If a forthcoming bond is quashed for any defect which pre- 
vents its being operative as a statute bond, the sheriff is merely 
responsible to the party injured for damages. [Clay’s Dig. 214, 
§ 70.] And yet this would be a case in which the failure of the 
sheriff to make the money, on the first execution, would be much 
more owing to his negligence, than where he took insufficient se- 
curity; and yet no summary remedy is given. We conclude, 
therefore, that none was intended to be given in such a case as 
the present; but the party was left to the more tardy, but equal- 
ly certain redress afforded by the common law. 

Let the judgment be reversed, and the cause be remanded. 
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FLEMING, LINN & CO. v. BURGE. 


1. The defendant in attachment cannot obicct, on error, unless the point has been 
regularly made in the primary court, that the bond executed by the plaintiff is 
defective, although the record does not show that the defendant had actual no- 
tice of the pendency of the suit previous to judgment. 

2. The affidavit ofa plaintiff in attachment need not disclose the cause, or evi- 
dence of defendant’s indebtedness, whether by bond, note, &c. ; the statute 
merely requires him to “ swear to the amount of the sam due.” 

3. In an attachment against a non-resident debtor, no publication is necessary, 
where a judgment is not rendered until more than six months after the suit was 
commenced. 

4. A writing, acknowledging that there is due from the subscriber to the person 
therein named, a certain sui of money, and stating for what cause it is due, is 

“a promissory note, and a final judgment, by default, may be thereon rendered. 

5. The sheriff’s return to an attachment, stating that he had levied the samé on 
four horses, (describing their colors,) as the property of the defendant, is suffi- 


cient. 


Wair of error to the Circuit Court of Chambers. 


This was an action commenced by attachment on the 10th of 
August, 1842, returnable to the circuit court on the second Mon- 
day after the fourth Monday of September next succeeding its 
teste, at the suit of the defendant in error against the plaintiffs. 
The plaintiff below declared on an instrument in writing, dated 
on the first day of June, 1842, by which the defendants acknow- 
ledged to be due to the plaintiff by them, the sum of one hundred 
and twenty-four 88-100 dollars, for keeping stage horses, which 
were then in their possession. ‘The ground upon which the at- 
tachment issued, was the non-residence of the defendants, and 
the form of action, as characterized by the declaration, is assump- 
sit. At the term of the circuit court holden in April, 1843, a 
judgment by default was rendered against the defendant. 


Reesg, for the plaintiffs in error, made the following points:— 
1. The bond executed by the plaintiff previous to suing out the 
attachment, does not conform to the statute. 2. The affidavit 
does not show whether the debt was due by bill, bond, note or 
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otherwise. 3. No notice was given to the defendants of the 
pendency of the attachment. 4. The writing declared on does 
not authorize a final judgment by default. nor does it amount to a 
promise by the defendants to pay money. 5. It does not appear 
that the property levied on belonged to the defendants, 


Baveu, for the defendant. 


COLLIER, C. J.—1. It is not allowable to object on error, 
that the bond executed by the plaintiffin attachment is defective. 
If the defendant thinks proper to make such an objection in the 
primary court, it will be there entertained, yet the suit will not 
be dismissed, unless the plaintiff declines executing a sufficient 
bond. [Lowry v. Stowe, 7 Porter’s Rep. 483; Alford v. Johnson, 
9 Porter's Rep. 320; Scott v. Macy, et al. 3 Ala. Rep. 250.] 
The rule of Jaw upon this point cannot be otherwise, although 
the record does not show that the defendant had actual notice of 
the pendency ofthe suit previous to judgment. If the defective- 
ness of the bond could be presented to this court for the first 
time, and the judgment for that cause reversed, the defendant 
would not only be subjected to delay, but would be burthened 
with costs, which might have been avoided if the defendant had 
appeared in the circuit court; and when, too, the plaintiff most 
probably was pursuing the appropriate remedy for the recovery 
of a just demand. The injustice which would result from tole- 
rating such a course of procedure, is quite sufficient to show that 
the first point made cannot be supported. 

2. The attachment law of this State does not require the plain- 
tiff to make oath that the defendant is indebted to him by bill, 
bond, note, &c., but only that he shall “swear to the amount of 
the sum due.” [Clay’s Dig. 54, § 3.] The declaration, of 
course, will disclose the cause of action, and the defendant may 
understand from it, what he has to defend against. In every 
thing essential, it is believed the affidavit conforms to the statute. 

3. In respect to the failure to make publication, or otherwise to 
give notice of the pendency of the suit, it has been repeatedly ad- 
judged, that this was not necessary where a judgment was not 
rendered against the defendant until more than six months after 
the attachment issued. [Bickerstaff v. Patterson, 8 Porter’s Rep. 
245; Murray v. Cone, et al. id. 250; Miller, et al. v. McMillan, et 
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al. 4 Ala. Rep. 527.] In the present case, the suit was com- 
menced at least eight months previous to the rendition of the 
judgment. 

4, The writing declared on, is, in legal effect, a promissory 
note. It acknowledges that there is due the plaintiff by the de- 
fendants a sum certain, and then sets out the consideration of the 
indebtedness to be the keeping of stage horses in the defendant’s 
possession. The recital of a consideration cannot change the 
character of the paper so as to make it less obligatory and con- 
clusive than it would be without it. 

5. The return of the sheriff upon the attachment is, that he 
had levied it on four horses, (describing their colors,) as the pro- 
perty of the defendants. This is clearly sufficient, and would 
have been unobjectionable, if it had omitted to state that the pro- 
perty levied on belonged to the defendants. [Bickerstaff v. 
Patterson, 8 Porter’s Rep. 245; Kirksey, et al. v. Bates, 1 Ala. 
Rep. N. 8. 303; Miller, et al. v. \icMullan, et al., 4 Ala. Rep. 
527.] 

This view of the case is decisive, and the consequence is, that 
the judgment of the circuit court is affirmed. 





FAIRLEY v. DAVIS, Apm’x. 


1. An action of debt qui tam, to recover the penalty for issuing a marriage license 
toa minor, without the consent of his parent or guardian, is abated by the death 
of the plaintiff, so that it cannot be revived by his personal representative-— 
Quere—Whether it might not have been continued by the State. 


Warr of error to the Circuit Court of Wilcox county. 


Action of debt qui tam by Israel Davis, to recover the penalty 
given by statute against the defendant as clerk of the county 
court of Wilcox county, for issuing a marriage license to a minor 
without the consent of his parent or guardian. After the cause 
was at issue, the death of the plaintiff was suggested, and Jane 
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Davis, his administratrix, made a party by whom the suit was pro- 
secuted to judgment. ‘This, among other matters, is assigned as 
error. 


Dear, for the plaintiff in error. 


Geo. W. Gayte, contra, argued that the commencement of 
the suit entitled the party to the penalty. [ v. 
6 John. 101: 3 Black. Com. 159; Rowe v. The State, 2 Bay, 
565; 1 Viner’s Ab. 211; 12 Mod. 267; 1 Bacon’s Ab. action 
qui tam, d.] 





GOLDTHWAITE, J.—We think this action is within the 
maxim, that personal actions die with the person, although in 
form, it is an action ex contractu. We have examined the au- 
thorities referred to by the counsel for the defendant in error, but 
find nothing in them to warrant the impression that this action 
will survive. Indeed, the very absence of all direct authority on 
this point, is persuasive, that it has never been supposed to be of 


that class. Inthe case of Kirkham v. Wheely, [3 Salk. 282,] it is 
said that when the informer, in such an action as this, dies, there 
is an end of the suit, and the King is not entitled until recovery 
had. In1 Viner’s abridgement. 212, it is said, that if the com- 
mon informer die,the attorney general may proceed for the crown. 
This would scarcely have been said, unless the suit abated as to 
the common informer. On looking into the cause of Hammer 
v. Gryffith, [Cro. El. 583,] we perceive in a case where the in- 
former died, Lord Coke, (then attorney general) inquired of the 
court ifhe might not proceed for the queen; and the court held 
that he might; for the reason that it had been allowed to an infor- 
mer to proceed for his part, notwithstanding a nolle prosequi by 
the crown; and so likewise, when the queen will pardon, for it 
is only as to her part. 

In the absence of any authority, leading to the conclusion that 
such suits survive, we are constrained to declare our conviction, 
that they do not. Whether the State was entitled to proceed in 
the matter, is not a question for us now to decide. 

Judgment reversed. 
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BLEVINS & HORTON v. THE BANK AT DECATUR. 


1. The Decatur Bank, by its agents, entered into an agreement to take a tract of 
land belonging to B, one of its debtors, ‘at its fair cash value,” to be ascer- 
tained by five persons who were selected by the parties—the land to be paid for 
by the debt due the bank frum B; and the residue in the notesof the Bank of 
the State of Alabama—The persons agreed on, estimated the value of the land 
at thirteen dollars per acre, payable in Alabama bank notes, which were then at 
a discount of from twenty-five to thirty per cent.—Held, that the true construc- 
tion of this contract was, that the land was to be taken by the bank at its cash 
money valuc in the market, and that the notes of the Bank, and the debt of B. 
were to be considered as money in payment of the land—that a court of chan- 
cery woul! not enforce a specific performance of the contract, because, by the 
mode adopted to ascertain the cash value of the land, the debt of B. and the 
notes of the Bank were not considered as moncy, but were, in effect, scaled by 
the supposed difference between them and specie, by the appreciated price put 
upon the land, over and above its supposed value in money ; thus defeating the 
entire object of the Bank in making the contract. 


Error to the Chancery Court of Morgan county. 


The bill was filed by the plaintiffs in error, and alleges that the 
defendant Blevins being indebted to the Bank at Decatur, in the 
sum of $9,589 46, and being in failing circumstances, so that he 
could not pay the debt, or any material part thereof, without the 
aid of his friends, on the 25th Sept. 1842, made a proposition in 
writing to the Bank, of which the following is a copy: 

«Huntsville, Sept. 25, 1842. 


“Gro. W. Rice, Esq. 

Dear Sir: Mr John Blevins, who is anxious to pay the 
debt due the Decatur Bank, authorizes me to make to the board 
of directors the following proposition, viz: The Bank to take his 
tract of land, containing 2,465 acres, lying in this county, at cash 
valuation, the same to be ascertained by three or five respectable 
persons living in the neighborhood, who know the land, such 
men as Stephen Debose, Wm. Wright. and others, as may be 
agreed on. Should the land be valued for more than he owes the 
Bank, the overplus to be paid to him in cash; possession given 
first of January next. Title to be entirely satisfactory to the 

48 
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Bank before any payment is made. The board to decide at 
their first meeting after the receipt of this, whether they will ae- 
cept the proposition or not. Ifthe Bank accepts the proposition, 
an agent to be sent up immediately, to attend to valuation, &c. 

That the Bank soon after, accepted the proposition, appointing 
G. W. Rice, its cashier, and L. G. Garrett, one of its directors, its 
agents, by an order of the board, as follows: 

«Branch of the Bank of the State of Alabama at Decatur, 10th 
Nov. 1842. Ordered that the cashier, in company with Lewis 
G. Garrett, repair to Huntsville, at the earliest day practicable, 
with the view of effecting a settlement of the debt due by John 
Blevins, in any way, so as to secure the amount, or any portion 
thereof, and for that purpose, they, or either of them, are vested 
with full power and authority to contract.” That after the adop- 
tion of said resolution, said president and directors instructed 
said agents to make the best arrangement they could, and if no- 
thing better could be done, then to take said land upon the terms 
proposed. 

That said agents repaired to Huntsville, when, being unable to 
make any arrangement other than that proposed, agreed with 
said Blevins to take the land upon the terms offered, but as the 
legal title was then in said Horton, it became necessary that he 
should be a party to the agreement. Thereupon, complainants 
entered into a written agreement with the agents of the Bank, as 
follows: 

“Memorandum ofan agreement, this day entered into by and 
between John Blevins and Rodah Horton, and the Branch of 
the Bank of the State of Alabama at Decatur—Witnesseth, that 
said Blevins is indebted to said Bank by note, in the sum of 
$9,589 46, due on the 3lst January, 1842, besides interest and 
costs, and in the further sum of $746 86, besides interest and 
costs, for which last mentioned sum, said Bank has judgment and 
execution, and said Bank agrees to take from said Blevins in pay- 
ment for said sums, a certain tract of land, lying in Madison 
county, supposed to contain about twenty-five hundred acres, 
(the true number to be ascertained hereafter) at the price to be 
set thereupon by the persons hereinafter selected and named.— 
But inasmuch as the legal title to said Jand is now in said Horton, 
and in consideration that said Horton shall make to said Banka 
good and sufficient title to the same, said Bank agrees to pay to 
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said Horton in notes of 1 the Banks of the State of Alabama, the 
whole of the residue of the ascertained value of said land, left af- 
ter paying said sums of moncy, with the interest and costs as 
aforesaid, and in consideration of the payment by the Bank of 
such residue, left as aforesaid, said Horton on his part, agrees to 
make to said Bank, good and sufiicient deed or deeds, for the 
whole of said tract of land. Now, to carry out and fully execute 
this agreement, said parties have mutually chosen and selected 
the following persons: Thomas Brandon, William Brandon, Ben- 
jamin Patterson, William bak a and Levi Hinds, who shall, on 
Monday, the 21st November inst. or as soon thereafter as may 
be, go — said tract of land, and after a full and accurate exa- 
mination of said hand fix upon the fair cash value, and reduce the 
same to writing, and give to each of the parties a copy thereof; 
and in case of disagreement, the opinion of a majority shall be 
the award of the whole, and binding 5 upon the parties, and each 
party hereby binds himself faithfully, to execute on his part, this 
agreement. Joun Buievins, 

L. G. Garrett, 

Gero. W. Rice, 

Ropau Horton. 

That a short time after the agreement was que the persons 
so selected, did go upon s said land and examine it, and four of the 
five estimated and fixed the value of the land at thirteen dollars 
per acre, reduced the assessment to writing, and gave toeach of 
the parties a copy thereof. That after the valuation was thus 
made known to the cashier and Garrett, they as such agents, ex- 
pressly recognized it as good, fair, and binding, and adopted it as 
their own act and valuation, and fixed a day certain, when said 
Horton should go to the Bank to execute the necessary deeds of 
conveyance, and receive from the Bank said residue. 

That by a survey, said tract was found to contain 2,466 37- 
100 acres, of which the Bank had notice—that on the day ap- 
pointed by the agents, Horton went to the Bank and offered to 
execute the agreement on his part, but the Bank refused to per- 
form on its part the agreement of its agents, but by its president 
and directors, adopted the following resolution, on the 30th Nov. 
1842: Resolved, that in the opinion of this board, the debt of 
John Blevins, which was intended to be secured by the purchase 
of his land, will be wholly lost by the contract made by George 
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W. Rice, and L. G. Garrett, and the subsequent valuation; there- 
fore, said contract will not be recognized, sanctioned, or ful- 
filled by this board.” 

The complainant, Horton, avers his readiness and willingness, 
and his ability, to make a good title to the land on the payment of 
the residue, and both prays a specific performance of the contract, 
and that the Bank be enjoined from collecting the money from 
Blevins. Appended to the bill, is a plat of the land and survey. 

The Bank, by its answer. admits that the proposition was made 
as stated in the bill, but denies that it was accepted by the Bank, 
and sets out the resolution stated in the bill, for its action there- 
upon. It does not admit that any instructions were given to the 
agents, other than those to be found in their instructions. Ad- 
mits the agreement was made by their agents, set forth in the 
bill, but does not admit the agents sanctioned and approved of 
the valuation made by the referees. 

Does not known whether complainants were able to comply, 
but admits its refusal, because, by performing it, not only would 
the debt intended to be saved, be lost, but according to the belief 
of respondent, complainants would receive in money, more than 
the actual value of the land; that the land was estimated at twice 
as much as it would command in the market for cash, &c. 

Many witnesses were examined to prove the value of the land, 
which will sufficiently appear from the statement of the facts by 
the court. 

The chancellor considering that the agents exceeded their pow- 
ers, and that the proof established satisfactorily, that the land had 
been estimated by the valuers, at a price considerably beyond its 
true value, dismissed the bill. The complainants prosecute this 
writ, and assign for error the decree of the chancellor. 


Hopkins, McCuune, S. Parsons and Rosinsox, for plaintiffs 
in etror, contended that this was a proper case for a specific per- 
formance—that excess of price over value, was no reason for not 
performing the contract specifically, unless the difference was so 
great as to shock the understanding, and to furnish evidence of 
fraud, or imposition. [1 Story’s Equity, 249, § 244-5-6; 3 Cow. 
445; 5 Porter, 264; 6 Wheaton, 528; 7 Vesey, 202; 1 Cox, 383, 
428; 3 V.& B. 187; 9 Vesey, 246; 16 id. 512; 6 id. 272; 7 id. 30; 
8 id. 133; 2 Madd. R. 409.] But the proof did not establish any 
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such inequality, but on the contrary, showed that the price was 
fair. 

The award made by the referces, can only be impeached by 
proof of fraud or misconduct. [4 Porter, 65; 3 Johns. 367; 10 
id. 143; 1 John. C. R. 101; 2 id. 276, 339, 358, 551;5 Vesey, 
846; 1 id. 369; 2 Johns. 62.] 

The Bank had power to make such a contract. [Angel & 
Ames on Cor. 64, 93; Clay’s Dig. 112, § 46; id 120, § 8, 122, § 2.] 

The directors had the right to delegate their powers, and 
when properly exercised, was binding on the Bank. [Angel & 
Ames, 174—5-6, 237-8; 19 Johns. 60, 284: 14 ib. 118; 10 id. 84; 
12 id. 231; 7 Cranch, 306; 12 Wheaton, 72; 1 Hals. 115; 3 id. 
191;4 8. & R. 6; 3 Mass. 364; 10 id. 397; 2 Ala. Rep. 452, 718.] 

The time of performance of contract, not material, unless some 
fact set out in the answer, such as change of value, or situation of 
the parties makes it so. [6 Wheaton, 528; 5 Cranch, 262; 3 
Merivale, 81; 7 Vesey, 202, 264, 278; 13 id. 287; 2 8. & L. 682; 
7 Paige, 77; 3 Bibb, 367; 6 Vesey, 646; 20 Law Lib. 106-8.] 

If the title was considered doubtful, it should have been refer- 
red toa master, and upon objections to his report, the court could 
have investigated the title. [6 Vesey, 646;7 id. 202; 3 Cowen, 
445; 3 Mun. 317; 8 Con. Eng. C. 210; 4 id. 230; 4 Johns. Ch. 
R. 659; 1 Hopkins, 436; 2 P. Will. 198; 20 Law Lib. 102-3-4, 
222; 1 V. & B. 224, 351, 516; 10 Vesey, 315; 11 id. 39; 12 id. 
17; 18 id. 482; 1 Wheaton, 179; 1 Merivale, 19, 104; 2 id. 138; 
7 Paige 77; 2 Russell, 570.] 


Coorer, contra—contended that the directors of the bank were 
trustees for the public, and could not delegate their powers in 
such a case as the present. [26 Wendell, 485; 3 Louisiana, 568; 
4 Mass. 595; 6 Paige, 497.] 

That in this case, the agents exceeded their powers, and their 
act was not binding on the Bank. 

Where a matter concerns the public, courts will not decree a 
specific performance, unless the bargain is beneficial to the trust 
fund. [2 Hov. on Frauds, 12, 40, 253-4; 1 Mad. C. R. 401; 
17 Ves. 290; 18 id. 315; 3 P. Will. 282.] 

A specific performance is in the sound discretion of the court, 
and will not be decreed unless the contract is just, fair and rea- 
sonable, which is not the case here. [6 John. C. 111: id. 222; 3 
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Cow. 445; 4 Porter. 374; 2 Ala. 83; 2 Wheaton, 299; 5 Pe- 
ters, 26-4.] 


In such a ense asthe present, time is material, and ifthe ven- 


dor is unable to make title at the time stipulated, he cannot after- 
wards enforce the contract. [1 Caines, 47; 1 Dallas, 428; 5 Johns, 
85; 11 ib. 527; 2 Brockenbrogh, 216; 1 John. C. R. 370; 4 Por- 
ter, 385.] The counsel then went into an claborate examination 
of the tule, tending to show that it was bad, and that the contract 
was too vague and indefinite in not describing the land to be 


i 
o 


specifically enforced. 


ORMOND, J.—Tihic authority conferred on the agents of the 
Bank by its order of the 10th November, 1842, did not warrant 
the agents in making the contract, which they afterwards entered 
into with Blevins & Norton. — !t is, however, alleged in the bill, 
that subsequent instructions were given to the agents by the pre- 
sident and directors, to make a contract conformable to the pro- 
position made to the Bank in writing, on behalf of Blevins, on the 
25th Sept. 1842. This is not admitted on the part of the Bank, 
but there is some proof showing that some further instructions or 
advice was given by the Bank authorities, and without, therefore, 
intending to intimate whether these subsequent instructions are 
to be considered as controlling or vacating the first, or that they 
were or were not, binding on the Bank, we shail proceed to consi- 
der whether this is such a contract as this court can be called on 
specifically, to enforce, and if it is of that description, then whe- 
ther the complainants are in a condition to call for the aid ofa 
court of chancery. 

In the case of Gould, ex’r of Hayes, v. Womack and wife, 
[2 Ala. 83,] we had occasion to examine the question of the extent 
of the authority of this court, in enforcing a specific performance 
of a contract, and its obligation to act in such cases; that case 
was one of great importance: the leading cases on the subject, 
English and American, were examined; and the doctrine, as it is 
understood at the present day, is thus summed up: «A court of 
equity will not lend its aid to enforce a specific performance of an 
executory contract, un!ess it is just, reasonable in all its parts, and 
founded on adequate consideration;” by this rule we propose to 
test the contract here sought to be enforced. 

It is quite materia] to a proper understanding of this case, to 
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consider the respective attitude of these Pe ities, and the _ in 
view in making the contract no to he enfereed. Blevins 
was the debtor of the Bank. in about the sum ak and al- 


though in possession, as nominal owner, of a large act of land, 


was in doubtlul circumsiances. A proposition is made on his be- 
half, to the Bank, te pay his debt duc the Bank, by a sale of his 
land to the Bank, at “cash valuation.” To carry this proposition 


into effect, certain persons are agreed upon, a majority of whom 
are to fix upon the “iair cash valuation” of the land, which the 
Bank is to take at their assessment, and pay the residue after dis- 
charging the debt due the Bank, in “notes of the Banks of the 
State of Alabama.” 

This — sition, if made in good faith, impliedly asserts that, 
upon a resale, the Bank wiil be able to obtain payment of its 
debts and be refunded, the excess paid upon the purchase. Al- 
though it may be admitted that the Bank was willing to submit 
to some sacrifices to obtain payment of a doubtful debt, such a 
result would not necessarily have followed, if the terms of the 
agreement had be en fairly complied with. Ivery one knows 
the difference in price between a sale for cash and one on credit, 
although interest is to be paid from the day of sale; and thus, by 
a resale on credit, the Bank might have reimbursed itself if it 
could have obtained the land at its fair cash value. That the 
terms, fair cash value, must be considered, in this contract, as 
equivalent to fair cash price, will be evident, when it is consid- 
ered that the design was to obtain payment of a debt—that the 
Bank did not want the land for cultivation, and could not use it 
in that mode; and that it was contemplated by all the parties, 
certainly by the Bank, to repay itself by a resale; but to produce 
this result, or to approximate to it, it was essential that the price 
should not be greatly over-esiimated. 

The bill does not allege that the land is worth, or will sell for 
the price put upon it by the valuers, but that «the persons select- 
ed, fixed and assessed the value of the land at thirteen dollars per 
acre;’ whilst the Bank, in its answer, alleges, that the land 
was so grossly overvalued that, by a compliance with the terms 
of the contract, more than the entire debt intended to be secured, 
would be lost. Hight persons, wiv had becn examined by the 
complainants, state the land to have been worth, at the time it 
was valued, thirteen dollars per acre; whilst of three persons ex- 
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amined by the Bank, two estimate its value at from fifteen to 
eighteen thousand dollars, and one, who was one of the original 
valuers, estimated it at ten dollars per acre, making a difference 
between the price fixed by the valuers and the two first named, 
of about fifteen thousand dollars, and of the last, of about eight 
thousand dollars. 

Although, from the nature of the subject, it does not admit of a 
precise estimate, yet this extraordinary discrepancy between 
witnesses of equal credit, can only be explained on the supposi- 
tion, that one or the other side has adopted an erroneous stand- 
ard or estimate of value—either by some supposed difference be- 
tween value and price, or by depreciating the medium in which 
it has to be paid, and which would require an increase of the no- 
minal value of the Innd,so 2s to make the medium, in which pay- 
ment was to be made, approximate to its real value; and upon 
looking into the depositions, such appears to be the fact. 

The proper interrogatory to be put to the witnesses, would 
have been, if you are acquainted with the land in dispute, state 
what was its fair cash value or price in the market at a given 
time. The interrogatories which were put, are, after inquiring 
whether the witnesses were not acquainted with the land, whe- 
ther it was not fertile and possessed of fine water power, «in 
view of the goodness of the soil and said water power on it, what 
would have been the value of said land in November last, to be 
paid for in Alabama bank notes! Was it not worth, at that time, 
thirteen dollars per acre, to be paid for in Alabama bank notes? 
If not, how much!” The manifest tendency of these interroga- 
tories was to lead the mind of the witnesses from the true inquiry, 
the cash market price of the land; and, accordingly, we find that 
they answer, that the land was richly worth thirteen dollars per 
acre, payable in Alabama bank notes, which, at that time, were at 
a discount of from twenty-five to thirty per cent.; but not one of 
them intimates his belief that it would have commanded that price 
in the market, or that they were willing, if they had desired to 
purchase, to give that price forit. The witnesses on the other 
side, in answer to the interrogatory, what was the fair cash value 
of the land, say—One of them, that he had desired to purchase it, 
and never would have given more than fifteen thousand dollars 
for it, which he thinks its full value. Another says, that about 
seventeen or eighteen thousand dollars would have been a full 
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price for the land. The third, who was one of the valuers, says 
that he valued the land at ten do'lars per acre. 

These oppos:te and contrad.ctory op nions can only be recon- 
ciled, by supp»s.ng that the compla‘nant’s witness:s were speaks 
ing of the value of the land from ‘ts lert.lity and its water power, 
without reference to its market pr:ce. and especially by consider. 
ing the medium in which the land was to be paid for, as affecting 
its value. The notes of the bank, though, at that time, from the 
operation of temporary causes, at a heavy discount, were paya- 
ble in specie, which could have been coerced from the bank; and 
it was, therefore, most unjust to adopt such a rule—not only for 
the reason just assigned, but also because it was uncertain and 
fluctuating. The rate of discount, then supposed to exist, might, 
by the same arbitrary dctation of public op:nion, have been re- 
duced to the specie standard on the succeeding day. 

A more serious object on than this 's, that this mode of valuing 
the land, violates the agreement of the parties. It could scarcely 
be supposed, that the Bank would make such a suicidal contract 
as voluntarily to agree to purchase property to obtain payment 
of a debt with its own notes at a ru:nous depreciation, when, by 
the very process, the debt intended to be secured would be en- 
tirely sunk. Certainly the terms of a contract, from which such 
a result is to flow, shou!d be very clear and explicit. The con- 
trary appears to us to be the clear mean‘ng and intention of the 
parties. The Bank was to take the land at its fair cash value, 
and was to pay for it, in part, by the-debt of Blev-ns, and the 
residue, in the notes of the Bank. This shows very conclusively, 
that the debt of Blevins and the notes of the Bank were to be 
considered, in the purchase of the land, as money. Blevins 
could hardly have asked that his debt to the Bank should not be 
considered as cash, or its equivalent; and the notes of the Bank 
were, in fict, the ordinary circulating medium of the country pass- 
ing as money, and upon which the Bank could be compelled to 
pay specie. If it had been the intention of the parties, that the 
debt of Blevins and the notes of the Bank were not to be consid- 
ered in the purchase as monzy, bat subject to sach an enormous 
discount, as appears at that time to have been current, it is im- 
possible to suppose it would not have been expressly provided 
for; and in the absence of any such provision, we are constrained 
to believe it was not in the contemplation of the parties; the more 

49 
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especially, as such a stipulation would, in its consequences, in all 
probability, have extinguished the debt intended to be secured, 
and, indeed, might have imposed on the Bank an additional loss, 
without the possibility of being a gainer by it. 

If the contract was as the complainants suppose it to be, it 
might well be questioned, whether a specific performance could 
be enforced; but the ground of this decision is not that the con- 
tract, properly interpreted, might not be enforced in chancery, 
but it is, that the complainants do not show that they have com- 
plied, or offered to comply with it, on their part, by tendering to 
the Bank the land agreed to be received by it at its fair cash va- 
lue. Nor are we to be understood as deciding that, in ascertain- 
ing the fair cash value of the land, we would weigh the opinions 
of those persons agreed upon by the parties to estimate its value 
in “gold scales.” Upon such questions, men may be expected to 
differ, and nothing but an actual sale could ascertain the fact with 
certainty. In sucha case as this, however, there must be an ap- 
proximation to the cash price of the land, to entitle the party to 
the aid of a court ofchancery, Some sacrifice the proposition 
supposes the Bank willing to submit to, and it was reasonable to 
expect that the land would be estimated at its full cash price. 

Here, however, we are not left to grope in the dark as to the 
relative merit of opposite opinions as to the cash value of the 
land. The valuers themselves inform us of the rule by which 
they attained their conclusion, and that, as has been shown, was 
in violation of the agreement of the parties: and there can be no 
pretence that the complainants can enforce in equity a contract 
which, in fact, the Bank never entered into. 

These considerations lead us to the conclusion, that the com- 
plainants have not made out such a case as to entitle them to re- 
lief in equity; and the decree of the chancellor must be, therefore, 
affirmed. 
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"KING AND CLARKE v. GRIFFIN, use, ec. 


1. The assets which come to the hands of an administrator, pass to his successor 
if he die, resigns, or is removed before he administers them. 

2. The declaration commenced thus: ‘* D. A. G., who sues for the use of S. S., 
sheriff of T. Co. and successor of said D. A. G., complains, &c.,” and then al- 
leges that the defendants made and delivered their promissory note to the plain- 
tiff, by which they ‘ promised to pay, six months after the date thereof, to the 
plaintiff, by the name of D. A. G., sheriff and administrator of the estate of J+ 
C.” The breach alleged, is, the non-paymen: of the note to the plaintiff, with. 
out negativing a payment toS: He!d,1. That it cannot be assumed as a legal 
conclusion, that G. was administrator in viitue of his office of sheriff, nor that 
S. although his successor in the sheriffalty, was also administrator de bonis non, 
but the description of the latter as sheriff, if necessary, would be treated as a 
mere descriptio persone. 2. That if S.sueceeded G. in the administration, and 
thereby became the proprietor of the note, the defendant should have pleaded the 


fact. 3. That the breach was well assigned. 
Warr of error to the County Court of Talladega. 


The defendant in error declared against the plaintiffs in debt, 
thus: “David A. Griffin, who sues for the use of Solomon Spence, 
sheriff of Talladega county, and successor of said David A. Grif- 
fin, by attorney, complains of,’ &c. and then alleges that the de- 
fendants made and delivered to the plaintiff, their promissory 
note, by which they “promised to pay, six months after the date 
thereof, (which period is élapsed) to the plaintiff, by the name of 
David A. Griffin, sheriff, and administrator of the estate of John 
Calhoun, &c.” The breach alleged is, the non-payment of the 
note to the plaintiff, without negativing a payment to Spence.— 
To this declaration, the defendants demurred, and their demur- 
rer being overruled, they declined pleading over; thereupon, a 
judgment by nil dicit was rendered in favor of the plaintiff. 


L. E. Parsons, for the plaintiffs in error, insisted that the 
plaintiff was administrator of Calhoun’s estate, in virtue of his of- 
fice of sheriff, and when he was superseded by the election and 
qualification of a successor, his right to maintain an action in that 
character, ceased, and the assets and evidences of debt due his 
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intestate’s estate, passed to the administrator de bonis non, who 
alone could maintain anaction tor their recovery. The declara- 
tion shows that the piawtiff had no title to the note in question, 
and the demurrer should have been sustained. He cited Clay’s 
Dig. 222, § 10; Minor’s Rep. 206; 2 Stew’t Rep. 133; Harbin v. 
Leviat this term. It is no answer to the objection to say, that 
the defendants cannot be prejudiced by permitting a recovery in 
the form in which the action is brought, if they really owe the 
debt. [4 Ala. Rep. 571.] The declaration is also defective in 
alleging that the note has not been paid to the plaintiff, without 
negativing a payment to Spence, who was authorized to receive 
the money. 


Bownon, for the defendant—Conceding the law to be as stated, 
in respect to the rights of an administrator and his successor, 
and it is contended that the suit is well brought under the act of 
1837. [Clay’s Dig. 376, § 76; White v. Ivey, use, &c. 4 Ala. 
Rep. 571.] Besides, it does not appear that the note in question 
isa part of the assets of the intestate’s estate, and upon a demur- 


rer, this cannot be intended. The terms sheriff and administrator, 
may be regarded as merely descriptive of the plaintiff and Spence, 
and if necessary, to sustain the declaration, may be rejected as 
suplusage. [1 Chitty’s Plead. 253;8 Mass. Rep. 109; 3 Ala. 
Rep. 154; 4 id. 642.] He also cited 2 Ala. Rep. 342; 4 id. 26, to 
show that the note declared on, was nota part of the record, be- 
cause not made such by ball of exceptions. 


COLLIER, C. J.—1. It has been repeatedly decided, that 
the assets which come to the hands of an administrator, pass to 
his successor if he dies, resigns, or is removed before he adminis- 
ters them. Under the influence of this principle, the administra- 
tor de bonis non, becomes entitled to the bonds, notes, &c. which 
his predecessor had in his hands when his representative func- 
tions ceased. [Caller’s ex’rx v. Boykin & Bassett, Minor’s Rep. 
206; King v. Green, et al. 2 Stew’t Rep. 133; Harbin v. Levi at 
this term. ] 

The question is, does the declaration show that the note, the 
amount of which is sought to be recovered, was assets of the es- 
tate of Calhoun, in the hands of the pla.nt.ff, or that Spence has 
actually succeeded him in the administration. The plaintiff does 
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not state that the fact of his being admin‘strator, was the result, 
and as a consequence of his being sheriff of the county to which 
the right pertained, of granting letters of administration. In the 
commencement of the declaration, he does not characterise, ei- 
ther himself or Spence, as administrator, but he complains in his 
individual right, for the use of Spence, whoin he describes as his 
successor in the office of sheriff. In setting out the cause of ac- 
tion, it is described as a, promissory note, payable to the plaintiff, 
«by the name of David A. Gritfin, sheriff and administrator of 
John C. Calhoun, deceased.” Now, although, the plaintiff may 
have been sheriff, it cannot be assumed as a legal conclusion, 
that he became the personal representative of the intestate’s es- 
tate, in virtue of his office. The declaration contains no state- 
ment, showing that Spence is admin‘strator de bonis non, but this 
isa mere inference. founded upon the assumption, that the plain- 
tiffs administration was connected with the sheriflalty, and the 
further deduction, that as Spence has become sherifl, he also is 
administrator. This latter conclusion is not a necessary se- 
quence, if it were conceded that the plaintiff was administrator 
virtute officii; for the fact that one sher.ffhas administered, does 
not make it necessary that the unsettled estate should be com- 
mitted to his successor, but sume other person may succeed to 
the trust. 

For any thing appearing to the contrary, Spence may have 
acquired an interest in the note, though it may have been assets 
of Calhoun’s estate, under such circumstances as would entitle 
him to the amount collected. He may have been a creditor, and 
received it in payment of his debt. In fact, there are cases which 
determine that an executor or administrator may transfer the as- 
sets of the deceased, in satisfaction of his own debts, if there be 
no collusion on the part of his creditor. [Allender v. Riston, 2 
Gill & Johns. Rep. 86; Coburn v. Ansart & Trustee, 3 Mass. 
Rep. 319.] Be this as it may, no inference can be drawn from 
his description as sheriff, adverse to the plaintiff’s right to sue for 
his use; the official designation may be regarded as a mere de- 
scriptio personae. This objection being out of the way, there 
remains not the slightest pretence for supposing that Spence is 
administrator, or the action is not well brought. 

If the fact be as the plaint.ffs in error suppose, that Spence has 
succeeded to the administration, and in consequence thereof, en- 
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titled to the note in suit, they should have interposed a plea set- 
ting out those facts, and thus have presented the Jegal question to 
the court. But they were premature in demurring, and from 
what has been said, it follows, that the declaration as it respects the 
point considered, is unobjectionable. 

#2. In regard to the second objection made upon the demurrer, 
that the breach in the declaration is not broad enough, we think it 
isnot well taken. It is generally sufficient to lay the breach in 
terms co-extensive with the legal liability ef the defendant. In 
the present case, whatever may be the rights of Spence in re- 
spect to the money to be collected on the bond, the plaintiff alone, 
for any thing appearing in the declaration, was entitled to sue, and 
it is enough to al ge a sue st tohim. In Lunn v. Payne, 
[6 Taunt Rep. 140.] it was decided, that in debt on a bond, con- 
ditioned for the pee of an annual sum to the wife of the ob- 
ligee, a breach assigned in the non-payment of the same to the ob- 
ligce, is sufficient. [See also, 1 Sid. Rep. 178.] 

From this view, it results that there is no error in the record, 
] 


and the judgment is consequently affirmed. 


CRENSHAW v. DAVENPORT AND WIFE. 


1. When evidence is offered, whichis seemingly irrelevant to the matter in issue, 
it isthe duty of the par! f} it, to show how it can be made relevant by 
connecting it with other facts and cireumstances alre ‘ady in evidence, or intend- 
ed to be offered, and if there is no such offer to show # relevancy, the court 


may lawfully reject it. 
Warr of error to the Circuit of Lowndes county. 


Assumpsit on the common counts. 

At the trial, on the general issue, and also on one formed on the 
replication of a promise within six years, it was proved that 
James Crenshaw, William Crenshaw, and Louisa Davenport, 
the feme plaintiff, formerly Louisa Crenshaw, together with some 
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three others, were | fs? ll s of an estate in lands in Lowndes coun- 

ty; that James Crenshaw was the administrator of that estate; 
that the lands were sold by commissioners appointed by the or- 
phans’ court of Lowndes county; that the sale was made on the 
Ist of February, 1836, on a credit of twelve months, and the pro- 
ceeds, being notes on various individuals to the amount of 15» 
000 dollars, were delivered over to James Crenshaw, the ad- 
minisrrator, and by him were divided among the heirs within a 
few days after the sale. 

The plaintiffs, Davenport and Wife, requested the administra- 
tor to deliver their portion to William Crenshaw, the defendant; 
and their portion of the proceeds arising from the sale, was ac- 
cordingly delivered by the administrator. 

The defendant then offered to read to the jury a deed purport- 
ing to have been executed by both the plaintiffs. bearing date the 
30th April, 1835, expressing the receipt of a Pye RINE: of 
2,000 dollars, and releasing all the right, title and interest of the 
said Louisa in and to the lands whereof Stephen Crenshaw died 
seized, lying in Lowndes county, to Jomes and William Cren- 
shaw. This deed was proved ‘ ! s 1b. ng witnesses, 
who stated that it was signed, sealed, delivered and acknow- 
ledged, in his presence, by the grantors, as well, also, as in the 


presence of another subscribing witness; but he saw no considera- 
tion pass between the parties. 

The plaintiffs opposed the introduction of this deed as evi- 
dence, and on their motion, it was rejected. The defendant ex- 
cepted; and the refusal to admit this deed,is here assigned as error. 


Geo. W. Gayte and Epwarps, for the plaintiff in error. 
Evans and Cook, contra. 


GOLDTHWAITE, J.—The exclusion or admission of evi- 
dence, which is supposed by one party to be relevant, and by the 
other is considered as irrelevant, is frequently a matter of some 
difficulty. The general rules on this subject are, however, be- 
lieved to be sufficiently clear and precise to prevent any injustice 
from being done. When the relevancy is not apparent from the 
evidence offered, but other facts will make it so, the duty of the 
party offering it is to state its connexion with the other facts, in 
order that its relevancy may be disclosed to the court. [2 Star- 
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kie’s Ev. 281] It is evident to every one conversant with the 
practice on the circuits; that a claim or defince frequently de- 
pends ona variety of facts and circumstances, either one of which, 
by itself, would seem to be irrelevant, and yet when the whole 
are made out, a complete case is presented; but it by no means 
follows, that a court will, in every case, wade through apparent- 
ly irrelevant testimony, unles the intention to connect it with other 
facts, from which its relevancy will appear, is distinctly shown. 
When, therefore, evidence is offered, apparently not connected 
with the issue, and is opposed, it becomes the duty of the party 
offering it, to show its connexion with other facts, either in evi- - 
dence, or intended to be given tothe jury. It is impossible to 
prescribe the course which counsel shall pursue in putting a case 
to the jury, but they must always be prepared to explain the ob- 
ject for which the evidence is offered; and if this is not done, the 
court may lawiully reject that which is apparently irrelevant. 
This is the clear rule to be deduced from the cases. [Winlock 
v. Hardy, 5 Litt. 272; Harris v. Paynes, 5 Litt 105; Wilson’s 
adm’rs v. Bower, 5 Mon. 33; Clark v. Beach, 6 Conn. 142; 
Rowl, adm’r, v. Kyle, 1 Leigh. 216; Bonham v. Cary, 11 Wend. 
83: Weedler v. Farmers’ Bank, 11 8S. & R. 134; Turner v. Fen- 
dall, 1 Cranch, 182; Innerarity v. Byrne, 8 Porter, 176; Jackson 
v. Webb, 11 Wend. 422; Gratz v. Gratz, 4 Rawle, 411; Cowen 
& Hill’s notes, 434, 792; Mardis’ adm’rs v. Shackleford, 4 Ala. 
Rep. N. 8. 443.] 

Let us now apply these principles to the facts disclosed by the 
bill of exceptions in this case. The administrator of the estate 
in which the plaintiff's wife was entitled to a portion, had deliver- 
ed the wife's portion of the notes received to the defendant. 
This delivery, unexplained, would impose a liability on him to 
account for the proceeds when received in money, but doubtless 
he could show that the delivery was the consummation ofa sale. 
The deed was probably offered with this view; but as it bears 
date at a time subsequent to the delivery of the notes, and pur- 
ports to bea release of the title to real estate, it was, when of- 
fered, apparently irrelevant to the point in issue. This being the 
fact, it was incumbent upon the defendant to show how it could 
become relevant by a connexion with other facts or circum 
stances intended to be given in evidence. This was not done, 
and, therefore, the court properly rejected it. 

Judgment affirmed. 
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1. An admission by the defendant, upon the presentation of an accoant to him 
that part of the account is correci, but without stating what part, and neither 






admitting or denying the residue, cannot be construed into an admission that 






the entire account is just; and is of no value for the part admitted, from its un- 






certainty. 






Error to the Circuit Court of St. Clair. 









Assumpsit by the defendant against the plaintiff in error. 
Pleas, non-assumpsit, and the statute of limitations. 

Upon the trial, the plaintiff introduced a witness to prove the 
account upon which the action was founded, who testified that 
he was present when the account was presented to the defend- 
ant, who admitted that a part of the account was correct, but did 
not state what portion of it, and neither admitted or denied, but 
was silent as to the residue. Whereupon the court charged the 
jury, that, from the silence of the defendant, they might presume 
the entire account to be correct: to which the defendant excepted; 
and which he now assigns for error. 















Martin & Huntineron, for plaintiff in error, cited 2 Starkie’s 
Ev. 22; Peake’s Ev. 19; Bull. N. P. 236. 









Cuitton, with whom was Bowdon, for defendant in error, 
cited 1S. R. 398; 1 Rep. Con. C. 296; 2 Yeates, 529; 2 Vernon, 
276; 2 Atkins, 252; 3 Johns. C. 575; 7 Cranch, 147; 2 Wash. C. 
C. Rep. 155, 308; 5 Munford, 25; 1 McCord, 384; Greenleaf Ev. 
229; 2 Vesey, sen. 239. 










ORMOND, J.—It is a familiar principle, laid down by all the 
writers on the law of evidence, that the silence of one, against 
whom a claim or right is asserted, may amount to an admission 
that the claim is just. This rule is founded on that instinct of our 
nature, which leads us to resist an unfounded demand. There 
can, therefore, -be no doubt, that if one asserts, in the presence 
and hearing of another, in such a manner as to entitle him to an 
50 















394 ALABAMA. 


Nelson, a slave, v. The State. 








answer, that he is indebted to him in a certain amount, that his 
silence will, in law, be an admission that the claim asserted is 
just. So, if, on the presentation of an acconnt, certain items are 
objected to, it will be an admission of the residue. [2 M. &8. 

Upon the presentation of the account in this case, the defend- 
ants admitted that a portion of the account was correct; but by 
no fair process of reasoning, can this be construed into an admis- 
sion that the entire account was just. On the contrary, so far as 
the justice of the account is to depend on the declarations of the 
defendant, it is a virtual denial of all that part of the account not 
admitted. 

The admission of the defendant, that a part of the account was 
correct, could not avail the plaintiff, because of its uncertainty; it 
could furnish no data by which to attain any conclusion, and was, 
therefore, in itself, of no value as evidence, either as to the uncer- 
tain portion of the account admitted to be correct, or that part 
of it about which the defendant was silent. 

Let the judgment be reversed, and the cause remanded. 





NELSON, a stave, v. THE STATE. 


1. An indictment under the second section of the fifteenth chapter of the penal 
code, for an assault with intent to kill, must, within the terms of the act, allege 
that the individual assaulted was a “ white person ;” and an indictment which 
does not contain such an allegation, cannot be aided by a verdict finding the 
fact affirmatively. 

2. Although the tenth section of the fifteenth chapter of the penal code provides, 
that at least two-thirds of the jury who try a slave for a capital offence, shall 
be slaveholders, yet it will be regarded as sufficient on error, if the judgment en- 
try characterize the jury in such case, as “ good and lawful men.” 


Tus cause comes here by a writ of error issued by the clerk 
of this court in vacation, pursuant to the order of one ofits judges. 
From the record it appears that the plaintiff in error was indict- 
ed in the circuit court of Henry, for an assault “in and upon one 
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Stephen G. Williams,” “with intent, then and there, and thereby 
falsely, wilfully, and of his malice aforethought, the said Stephen 
G. Williams to kill and murder.” 

The prisoner was tried on the plea of “not guilty,” and the jury 
by their verdict said, “that they find the defendant guilty of an 
assault, with intent to commit murder; and also, Stepen G. Wil- 
liams, the person named in the bill of indictment, to be a white 
person:” and the court pronounced the sentence of death against 
the prisoner. On the trial, the prisoner excepted to the instruc- 
tion of the presiding judge to the jury, informing them that they 
could, if the proof authorized it, find by their verdict, that the per- 
son on whom the assault was alleged to have been committed, was 
a white person, notwithstanding there was no such allegation in 
the indictment. It does not appear from the judgment entry, or 
elsewhere in the record, that any of the jurors who tried the pris- 
oner, were slave holders. 


J. Cocuran, for the plaintiffin error, insisted, that the indict- 
ment was defective, because it did not charge that the person as- 
saulted was a white person, and the conviction could not be sup- 
ported under the 2d section of the 15th chapter, of what is usually 
called the Penal Code, [Clay’s Dig. 472,] nor by the 26th section of 
the 8th chapter of the same. [Clay’s Dig. 442.] He cited the 10th 
section of the bill of rights; Archb. Crim. Plead. 51; 2 Hale’s 
Pleas of the Cr. 170. 

The indictment beiug bad, it follows, that the instructions to 
the jury cannot be sustained; for it is clear, that the finding of the 
jury must be adapted to the case stated, and cannot go beyond it. 
Again, the conviction is erroneous, because it does not appear 
from the judgment entry, or elsewhere, that two thirds of the ju- 
rors were slave holders. [Clay’s Dig. 473, § 10.] 


Arrorney Generat, for the State-—The charge of the cir- 
cuit court could not have prejudiced the prisoner. If the judg- 
ment was not warranted by the verdict, the objection should 
have been made so as to arrest it. [Layman v. Hendrix, 1 
Ala. Rep. N. S. 212.] He admitted that The State v. Moses, 
[Minor’s Rep. 393,] supported the objections to the indictment, 
but the 26th section of the 8th chapter of the Penal Code, virtu- 
ally overruled that case. That the indictment is good at com- 
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mon law, was not i denied and the prisoner was obnoxious to the 
common law punishment. [1 Chit. Cr. Law, 289, 290; State v. 
Flanigan, June Term, ’43; 2d sec. 15 chap. Penal Code, Clay’s 
Dig. 472.] The record does not show that the requisite num- 
ber of slaveliolders were not on the jury who tried the prisoner, or 
that they were demanded and refused; the objection cannot be 
sustained. 


COLLIER, C. J.—The second section of the fifteenth chap- 
ter of the Penal Code, enacts that “every slave who shall be 
guilty of murder, or commit an assault with an intent to kill any 
white person,” &c. “and be thereof convicted, shall suffer death.” 
[Clay’s Dig. 472.] It is insisted, that as the prisoner has been 
prosecuted for the offence denounced by this section, and has been 
sentenced to the punishment w hich it inflicts, the indictment 
should have charged, that the individual on whom the assault 
was committed, is a white person. In the State v. Flanigan, at 
June *43, this court say, where a statute is introductive of a new 
offence, or an oflence at common law is made a crime of higher 
nature; as where a misdemeanor is made a felony; or where a 
common law offence is made subject to an additional punish- 
ment, the indictment in either of these cases, should be drawn in 
reference to the statute creating, or changing the nature of the 
offence. But if the statute is only declaratory of what was pre- 
viously an offence at common law, without adding to or altering 
the punishment, the indictment need not conclude against the 
form of the statute. So, where the words of a statute are de- 
scriptive of the nature of the ofience, there, it is necessary to spe- 
cify it in the particular words of the act. [The State v. Stedman, 
7 Porter’s Rep. 495; The State v. Duncan, 9 Porter’s Rep. 260, 
and tases there cited. See also, United States v. Clark, 1 Gal. 
Rep. 497.] 

Of whatever grade of offence an assault with intent to commit 
murder, may be at common law, it is quite certain that an assault 
with the intention to kill, without reference to the offence of 
which the accused would have been guilty, had his purpose been 
consummated, is a mere misdemeanor. The statute, therefore, 
which has been cited, in a legal point of view, greatly increases 
its enormity, and this furnishes a sufficient reason why the indict- 
ment should characterize, by a description of his color, the per- 
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son on whom the ae was saciid But it is insisted, that 
although the indictment may be insufficient. according to the 
rules of the common law, yet the twenty-sixth section of the 
eighth chapter of the Penal Code, cures all defects, and legalizes 
the conviction. ‘That section is as follows: «All indictments for 
offences inhibited in this code, which are offences at common law, 
shall be good if the oiience be charged or described according to 
the common law; and the party charged on conviction. shall re- 
ceive the punishment prescribed by this act, nor shall the words, 
“force and arms,” or “contrary to the form of the statute,” be re- 
garded as necessary in any indictment whatever; but indictments 
wanting these words, shall be deemed as efie teil to all intents 
and purposes, as indictments hi ving the same words in them.”— 
[Clay’s Dig. 442.] This is confesscdly a most beneficial enact- 
ment, when siaal interpreted, and must prevent the guilty 
from escaping punishment, or procrastinating the period of its in- 
fliction by the interposition of objections which merely defeat the 


Vy 
) 


administration of jusiice. 
If upon a common law indictment for a misdemeanor, it were 


competent to impos e the e punis shment which the statute prescribes 
for a felony, such a pr inciple could not be applied in the case be- 
fore us. The fact that the individual assaulted is a white person, 
‘ aggravates the offence, and in point of enormity, makes it equal 
with murder itself, while such an outrage upon a colored person is 
regarded as a mere misdemeanor. How can it be assumed 
then, that the offence punished by the statute, was intended to be 
charged? Not because the one of lesser grade, though of kindred 
character, is usually proceeded against, otherwise than by indict- 
ment. This would be to assume the offence sought to be pun- 
ished, was one which the law made capital, though from the in- 
dictment itself, it appeared to be subject to, comparatively, but 
little punishment. 

We have seen, that according to the principles of the com- 
mon law, an indictment founded upon a statute which creates an 
offence, or adds to its punishment, must bring the case within the 
terms of the statute; and that no argumentative inferences will 
supply the want of direct averments. But for the section cited 
from the eighth chapter of the Penal Code, this rule would be 
generally applied in this State; and in the present case, as the 
healing provision of that section, is inapplicable under the cir- 
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cumstances, the indictment is incurably defective. This seems 
to us to be the necessary conclusion, from the impracticability of 
determining otherwise than from argumentative inferences, what 
punishment is the consequence of a conviction upon such an in- 
dictment. 

The instruction of the circuit judge to the jury, was clearly er- 
roneous. No principle is better settled in the administration of 
criminal justice, than that the indictment must be sufficient in it- 
self, and cannot be aided by the verdict, or any thing extrinsic. 

2. It is provided by the 10th section of the fifteenth chapter of 
the Penal Code, that the trial of all slaves for capital offences 
shall be by the circuit court of the proper county, and at least 
two thirds of the jury shall be slaveholders. [Clay’s Dig. 473.] 
This provision, it is insisted, makes it necessary to the regularity 
ofthe conviction in a case like the present, that the judgment en- 
try should affirmatively show that the jurors were such as it pre- 
scribes. The judgmententry characterises the jury, by whom 
the prisoner was tried as “good and lawful men.” Now the laws 
of this State prescribe the qualification of jurors generally, by re- 
quiring them to be householders or freeholders, at least twenty- 
one years of age, &c., yet it has never been thought necessary 
that the record should aifirm, that the jury who tried a cause, 
were such persons as the statute required. The conclusion of 
law is, that the jurors were competent, unless the record shows 
the reverse to be true. We are unable to perceive why a differ- 
ent principle should be applied in a case like the present. The 
circuit court, in declaring that the jury are “good and lawful men,” 
must be understood as saying that they were such as the law re- 
quired to try the case submitted to them, even if it were allowa- 
ble to raise, on error, the question of qualification, where the point 
was not reserved on the trial. 

For the defectiveness of the indictment, the judgment of the cir- 
cuit is reversed, and the prisoner is directed to be detained in cus- 
tody toawait further proceedings, or until he be legally discharged. 
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HARBIN v. LEVI. 


1, When an administrator declares, in a contract made with him in his representa- 
tive character, oyer of his letters is not demandable. 

2. Toa similar action, ne unques administrator, is a bad plea, for the representa- 
tive character is admitted by making the contract. 

3. No offset can be made of a personal debt, due from the adminisrator against a 
contract made with him, which will be assets of the estate. 

4, The purchaser of property at an administrator’s sale, when he has received the 
property, cannot, in an action for the purchase money, require the plaintiff to 
prove the regularity of the sale, and is estopped from showing its illegality, so 
long as he retains the property purchased. 

5. When an administrator has sold property of his intestate, and has not received 
the price, if he is afterwards removed from the administration, he can maintain no 
action against the purchaser. The right of action is gone with the administra- 
tion, and passes to the new administrator. 


Writ of error to the County Court of Lowndes county, 


Assumpsit by Levi against Harbin on the common counts. In 
the commencement of the declaration, the plaintiff describes him- 
self as adminiatrator of the goods and chattels which were of 
Richardson Blake, deceased. The defendant craved oyer of the 
plaintiff’s letters of administration, which was refused; and the 
court being applied to, refused either to non-suit the plaintiff, or 
compel him to give oyer. 

The defendant then pleaded— 

1. Ne ungues administrator, which plea was overruled on 
demurrer. 

2. That the supposed promises were made to the plaintiff as 
administrator of Richardson Blake; but since that time, and be- 
fore the commencement of this suit, he had been removed from 
the administration, and one Samuel Gardner appointed, who 
then was, and now is, administrator. 

This was also overruled on demurrer. 

3. Non-assumpsit. 

4, Payment. 

5. Set-off. 
6. Failure of consideration. 





ALABAMA. 
Harbin v. Levi. 





At the trial, the plaintiff proved that, in the month of July, 1840, 
he, as the administrator of Rt. Blake, offvred three negroes, the 
property of the estate, a otk auction. at the courthouse door, on a 
credit of six monthis, e defendant bid them off for 968 
dollars. 

The defendant offered to introduce evidence of a debt due 
from the plaintiff to him, for money ana as his security, since 
the commencement of this suit; which evidence was rej ected. 

He also offered to read as evidence, the records of the 
orphans’ court, showing that the plaintiff, before the commence- 
ment of this suit, had been removed from the administration of 
Blake’s estate; and that, one Gardner was then appointed, who 
now is the adininistrator on the same. This, also, was excluded. 

The defendant then requested the court to instruct the jury, 
that the plaintiff ought not to recover, unless he proved that an 
order had been obtained for the sale of the slaves, and that the 
sale had been made pursuant thercto. 

Also, that no title passed to the defendant under the said sale. 
These instructions were both refused; and the defendant excepted 
to the several matters ruled against him. 

The errors assigned in this court, raise the following questions: 

1. Whether the refusal of oyer was proper. 

2. Whether the pleas overruled are good. 

3. Whether evidence of the set-off was properly excluded. 

4, Whether it was competent to the defendant to show, in bar 
of the action, that the plaintiff had been removed from his admin- 
istration, and another administrator appointed. 

5. Whether any recovery was proper, without showing the 
regularity of the sale at which defendant purchased. 


Botuine, for the plaintiff in error, cited, as to oyer, Clay’s Di- 
gest, 609, sec. 7; Wyman v. Campbell, 6 Port. 245, as to the ne- 
cessity to prove the regularity of the sale. Green v. Foley, 28. & 
P. 450; Turner v. Davi is, 2 Saund. 139, as to the removal of the 
administrator. 


Cook, contra, argued, that the words of description must be 
regarded as mere surplasage, and profert was unnecessary. [Mi- 
nor 20; 3 Lomax’s Ex. 371; Dane’s Ab. tit. assumpsit, ch. 9, 
§ 19; 5 Am. Com. Law, 331.] The removal did not affect his 
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right to sue, as his successor could not sue on his contract; [Ross 
v. Sutton, 1 Bailey, 126;] nor could any defence be interposed by 
Levi of this description, without returning the slaves. [3 Porter, 
127.] 


GOLDTHWAITE, J.—1. When a contract is made with 
an administrator, with reference to the personal assets of his in- 
testate, he is not compelled to sue as administrator for its breach, 
although he may doso if he will. [1 Chitty’s Plead. 14; Lowell 
& Wite v. Watts, 6 East, 405.] As the person contracting with 
him has dealt with him in his representative character, there is 
no reason why it should be alleged in the pleadings; and if al- 
leged. it will be considered as mere descriptio personae. InCal- 
ler v. Dade, [Minor 20,] it was held, where an administrator de- 
clared on a bond payable to himself, as administrator, no profert 
of letters was necessary, because the defendant had admitted his 
representative character by giving the bond. The same reason 
applies to every case of a contract made with an administrator 
as such. 

The objection made with respect to the refusal to give oyer, 
when demanded, is not, therefore, available. 

2. The same reasoning will apply to the plea of ne unques ad- 
ministrator, as that is nothing more than an attempt to revive the 
same question, which is concluded by contracting with the party 
as an administrator. 

3. The next matter we shall consider is, the set-off attempted 
to be given in evidence. This was properly rejected, for two 
reasons: Ist, it occurred after the commencement of the suit; and 
2d, because the assets of the estate could not thus be perverted: 
to pay the personal debts of the administrator. In this State, the 
administrator is compelled, on many, perhaps most cases, to sell 
the personal property of his intestate on credit; and it cannot be 
supposed that his personal creditor ought to be permitted to ab- 
sorb the assets, either in whole or in part, by off-setting his claim, 
when sued for a demand properly belonging to the unadminis- 
tered assets. 

4. When a purchase is made from an administrator, and the 
property is delivered under the sale, the necessary implication 
against the purchaser is, that every matter necessary to make 
the sale legal and operative, has been performed; and we cannot 
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suppose a case, where such a defence would be allowed to a 
purchaser retaining the thing purchased. It is the general, if not 
the universal rule, that one, in this condition, is estopped from 
denying his vender’s title. [Ogburn v. Ogburn, 3 Porter, 126; 
Cullum v. Branch Bank at Mobile, 4 Ala. Rep. N. S. 21.] 

5. The question remaining to be considered, is that which 
arises upon the second plea of the defendant, and his offer, at the 
trial, to prove that Levi had been removed from his administra- 
tion before the commencement of this suit. We shall consider 
the question as it arose at the trial. It will be borne in mind, 
that the evidence of the plaintiff had previously disclosed that the 
contract was made with him for the purchase of property be- 
longing to his intestate’s estate. The rights and duties of an ad- 
ministrator, under the earlier English statutes, are very different 
from what they are in this State. There, he was clothed with a 
discretionary power over the personal estate of his intestate, and 
when disposed of by him, either for money or on credit, the mo- 
ney or notes were absolutely his own. Here, however, the ad- 
ministrator is required by law to dispose of the assets on credit, 
and it is apprehended that, so long as they continue in a condi- 
tion to be traced, and are not converted into money, they will 
pass as assets to any subsequent administrator. This, indeed, is 
the rule in England, when the property has not been changed. 
In Turner v. Davies, [2 Saund. 137,] an administrator had re- 
covered a judgment in trover for the conversion of property of 
his inestate, but his letters were repealed before he had execution. 
On audita querula, by the defendant, it was held, that no execu- 
tion could go on the judgment, for it was clear that the new ad- 
ministrator could recover it against the same defendant. The 
principle of that case governed the decision in King v. Green, [2 
Stewart, 133,] where a bill single was given to two as the ad- 
ministrators of an estate, who were afterwards removed, and a 
subsequent administrator was allowed to recover on the bill, 
without making title through any assignment, but wholly upon 
the title deduced from his right as administrator. It may be 
that the report of that case is not sufficiently explicit in showing 
that the bill was given upon a consideration which made it as- 
sets in the hands of the subsequent administrator. Green v. Fo- 
ley, [2S. & P. 450,] is another case involving the same princi- 
ple. There, three administrators, in Georgia, had recovered a 
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judgment against Green, two of whom were afterwards remov- 
ed or resigned, and the third brought debt, in his own name, 
upon the record, setting out the facts with respect to the removal 
ofthe others. These cases seem to establish, very fully, that an 
administrator will not be permitted to control the assets of the 
estate, which he has not reduced to money, after his removal 
from office; and the two latter go further, and determine, that 
the subsequent administrator, of right, is entitled to sue, as ad- 
ministrator, for the recovery of such assets. Such would seem 
to be the necessary result, from the fact, that such contracts with 
administrators, are assets of the estate; but, in addition, we have 
a statute which leaves the matter free from all doubt. It pro- 
vides that any suit, commenced on behalf of, or against any per- 
sonal representative of any testator or intestate, may be prose- 
cuted by any one who may succeed to the administration; and, 
further, that when any personal representative, or guardian, shall 
be displaced, all moneys due to him or her, in that right, by exe- 
cution or otherwise, shall be paid to his or her successor. [Clay’s 
Digest, 227 § 30.] 

We think it is clear that, immediately on the removal of Levi 
from the administration, his right over any of the assets of the 
estate ceased, and that it made no difference whether these assets 
existed in the shape of debts due to the intestate, or due by con- 
tract to the administrator. Beyond this, it also seems clear, that 
the new administrator would be entitled to recover the assets, 
partially reduced by Levi, in the same manner as Levi himself 
could have done, if he had not been removed. 

The consequence of this reasoning is, that the court erred in 
refusing to allow the evidence, offered to show Levi’s removal 
from the administration before suit brought. The same conclu- 
sion would apply, also, to the plea, but we have not examined its 
form, and, therefore, give no opinion on it. 

Judgment reversed, and, if desired, it will be remanded. 
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TALIAFERRO v. Tue ners or TALIAFERRO. 


1, Where land is purchased by A. with the money of B., a trust results, by ope- 
ration of law, in favor of B., although the title be taken by A. in his own 
name. But where a guardian was indebted to his ward, and purchased land 
which he declared was for the ward, paid for it with hisown money, and put 
the ward in possession, but took the title in his own name—Held, that there 
was no resulting trust to the ward, and that in the absence of proof of an agree- 
ment that the Jand was to be received in payment of the debt, the ward had no 
title to it. 


Error to the Chancery Court of Montgomery. 


The bill was field by the plaintiff in error, for title toa tract of 
laud. It alleges that one Thornton Taliaferro was the guardian 
of complainant, and in that capacity, acted for him, for about 
nineteen years previous to the fall of 1840, and during all that 


time, had the charge and control of his estate. That about that 
time, he purchased for complainant a tract of land, which is de- 
scribed, at $7,000, and put him in possession thereof. That he 
purchased the land for him on account of his indebtedness to him 
as guardian, and with the understanding with complainant, that 
to the extent of the purchase money, it should be a part settle- 
ment with him, the guardian being indebted to complainant at the 
time, in 2 much larger amount than the purchase money of the 
land. That he went into possession of the land, with the under- 
standing, and upon the terms proposed, the guardian taking the 
title in his own name. 

The guardian has since departed this life, leaving a widow 
and two children. The prayer of the bill is, that the title be di- 
vested out of the heirs, and vested in him, and for general relief. 

The heirs deny all knowledge of the alleged purchase, and re- 
quire proof, and the widow denies that the facts are as stated in 
the bill, either as to the purchase of the land for complainant, or 
the alleged indebtedness of her husband as guardian, and claims 
dower in the land. She also demurs to the bill. 

Joseph A. Green, a witness for complainant, deposed, that 
Thornton Taliaferro took possession of the personal property of 
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complainant as guardian, in Feb. 1822. At tLat time, there were 
nine negroes, of difierent ages, from thirty down, and when given 
up to complainant, in 1839, exceeded twenty in number. He 
thinks six hundred dollars a year, a low estimate for their yearly 
value, clear of all expenses. As administrator of complainant’s 
father, he paid the guardian five or six hundred dollars, in Nov. 
1827. He heard the guardian say, in the fall of 1840, he had 
purchased a plantation from Stewart for complainant. He can- 
not say why he bought it for him, but as the guardian had told 
him previously, he was indebted to complainant, he took. it for 
granted, it was in part payment. 

The rearing, education and support of complainant, was paid 
by his mother, so long as witness resided in Georgia, where the 
parties then lived, and he leit in 1830. The guardian paid for 
complainant, from 1832 to 1835, about $300. 

J. J. Stewart proved that he contracted with Thornton Talia- 
ferro, for the sale of the land described in the bill in the fall of 
1840—that he informed witness that he wished to purchase the 
land for his brother Zachariah —that he wanted to settle him near 
him, that he might superintend the place. Before he bought the 
land, he brought Zachariah with him, and they examined it to- 
gether. Zachariah had -previously spoken to witness about it. 
He put Zachariah in possession, in the fall of 1840. The land 
has been paid for. 

Leonidas Spyker proved, that the deceased was indebted to 
complainant, but did not know the amount. Heard complainant 
say, he was willing to take the land, and release his brother’s es- 
tate from all further claim. 

His honor the chancellor, considering that there was no sufhi- 
cient proof of the agreement to purchase the land for the com- 
plainant, and also, that there was no equity in the bill, dismissed 
it at complainant’s costs. The dismissal of the bill is now assign- 
ed as error. 


Wiuuams & Sarroxp, for the complainant.—Al]though the 
contract for the land is parol merely, as it has been performed 
in part, chancery will specifically enforce it. [1 Madd. Ch. 381; 
Story’s Equity, 66-7-8; Sug. on Ven. 105; 9 Paige, 280; 1 
Smith’s C. P. 491; 1 Swanston, 172.] 
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ORMOND, J.—The statute of frauds not being pleaded or 
relied on in the answer, we are to inqure whether the case made 
by the bill, is sustained by the proof. 

The substance of the bill is, that Thornton Taliaferro acted as 
the guardian of the complainant, for about eighteen years, having 
had the slaves of complainant in his possession, and having also 
received several sums of money on account of complainant, from 
the administrator of his father. That being indebted to com- 
plainant ina large sum of moncy, he purchased for him a tract of 
land, and put him in possession, but took the title in his own 
name. That he purchased the land for complainant, on account 
of his indebtedness to him as his guardian, and with the under- 
standing with complainant, that the land was to be considered to 
the extent of the purchase money, a part settlement with com- 


plainant. That he was indebted to him at the time, in a much 


larger amount than the price of the land. The price paid for 
the land was $7,000, of which sum $4,000 was paid down, and 
the residue secured by two notes, executed by Thornton Tal- 


iaferro. 
If this contract can be enforced, it must be on the ground, either 


that there is a resulting trust in favor of complainant, or that there 
was an agreement between the parties, that Thornton Taliaferro 
should convey the land to complainant in payment, in whole or 
in part, of the claim of the latter upon him. 

When land is purchased by one, with the money of another, a 
trust results to him, who advances the purchase money. though | 
the title be taken in the name of the person, making the purchase, 
or in the name of a third person. But in this case, it appears 
from the bill itself, that the land was purchased with the money 
and credit of Thornton Taliaferro. The fact that he was in- 
debted to complainant at the time, does not change the nature of 
the payment. As, therefore, it is clear beyond doubt, that the 
land was not purchased with the money of complainant, we are 
next to consider, whether it is proved that the land was purchas- 
ed by Thornton Taliaferro, upon an agreement with complainant, 

»that the latter should receive it in payment to the amount of the 
‘consideration paid for it. 

We think the proof adduced by the complainant, shows at 
least prima facie, that Thornton Taliaferro was indebted to the 
complainant, in a larger sum than the amount paid for the land. 
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It also appears, that Thornton Taliaferro purchased the land for 
complainant, but it is not shown by the proof, that he was to 
purchase it for, or convey it to the complainant in discharge in 
whole, or in part, of his indebtedness to him. The only witness #. 
on this part of the case, Joseph A. Green, says, “I cannot say why 
he bought it (the land) for him; but as Thornton Taliaferro had 
told me previously, that he was indebted to him, (complainant) I 
took it for granted, it was in part payment.” It is most obvious, 
that this conjecture of the witness is no proof that there was an 
agreement that the land should be received by complainant in 
part payment of his debt. |The proof that Thorntom Taliaferro 
purchased the land for complainant, is entirely consistent with 
the idea that the latter was to pay for it afterwards. At all 
events, it has no tendency to prove that he was to receive it in 
payment of the debt due him. Indeed, the fact that Thornton 
Taliaferro took the title in his own name, without objection from 
complainant, is, unexplained, conclusive proof that the parties con- 
templated something further to be done before the complainant 
was to be invested with the title to the land. That such was 
expected to be the result of a settlement between the parties, is 
very probable. But that it was intended that the land, on its 
purchase by Thornton Taliaferro, should immediately vest in the 
complainant, and extinguish pro tanto, the debt due from the 
former to the latter, is not only not shown by the proof, but is in- 
consistent with the facts stated in the bill. 

It results from this examination, that we agree with the chan- 
cellor in the conclusion he has attained, and his decree dismissing 
the bill, is therefore affirmed. 




































TUGGLE v. BARCLAY, STINNETT & CO. 






1. A bill of sale was made by C. (the defendant in execution,) to B., (one of the 
claimants,) to the negro woman in question, who was at that time concealed, 
with three other slaves of C . in a county remote from that where the transac. 
tion took place, (whither he had removed them,) and was shortly thereafter de- 
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livered to B. at the place of her concealment. B. then returned in company 
with C’s agent, and another person, to the county in which himself and his ven . 
dor resided—-the other slaves, under the exelusive control of C’s agent, accom. 
panying them. The woman purchased by B. was levied on by fi. fa. against 
C’s estate, and claimed by"B.“S. & Co. On the trial before the jury, the plain. 
tiff in execution asked a witness, what disposition was made of the slaves that 
were brought back and not levied on, and where they were when he last saw 
them; but upon the claimant's objecting to the question, the court adjudged the 
same to be inadmissible, and decided that it should not be answered: Held, 


that the question was prima facis irrelevant, and to have made a direct answer 
to it evidence, the plaintiff should have stated”the object of the inquiry, and 
how he intended to affect thereby the claimant’s title to the slave in question. 


Warr of error to the Circuit Court of Talladega. 


On the 24th day of November, 1842, a writ of fieri facias was 
issued from the circuit court of Talladega, at the suit of the plain- 
tiff in error, requiring the sheriff to ae of the goods and chat- 
tels, &c., of William Miller, Henry Carter and John W. Carter, 
the sum of seven hundred and raw -seven 60-100 dollars, besides 
eleven dollars and 56 1-4 cents, for costs. The sheriff of Tal- 
ladega levied this fi. fa. on the 8d January 1843, ona negro wo- 
man ehined Phebe, aged about twenty-two years, and a negro boy 
named Joe, about two years old—ali as the property of John W. 
Carter. On the 6th Februar y, 1843, Messrs. Barclay, Stinnett 
& Co. interposed a claim to Phebe, and executed a bond with 
surety, pursuant to the statute, in order to try the right to her. 
An issue was made up under the direction of the court, in which 
the plaintiff affirmed, and the claimants denied, that she was 
subject to the execution; and this isste was submitted to a jury. 
On the trial, the plaintiff excepted to the ruling of the court. It 
appears that on the 2d December, 1842, John W. Carter made 
a bill of sale for the woman Phebe to Barclay, one of the claim- 
ants. This bill of sale was executed in Talladega county, where 
both the vendor and the vendee resided. About Christmas of 
that year, Carter employed the witness, who testified to these 
facts, to go with Barclay into Blount county, where Phebe and 
three other negroes had been run and secreted by Carter, after 
the plaintiffin execution had,obtained the judgment under which 
his execution issued. Witness accordingly went with Barclay, 
and showed him the negroes, secreted among some rocks in the 
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Warrior hills in Blount, and delivered the woman Phebe to him. 
Witness, Barclay and one Huey, (the latter of whom has a claim 
to one of the negroes now pending in the circuit court of Talla- 
dega,) returned to Talladega, and the four negroes came with 
them. These facts being stated, the plaintiff in execution asked 
witness, what disposition was made of the two negroes, which 
had been brought back to Talladega, but not levied on by his ex- 
ecution, and where they were when he last saw them. To the 
answering of this question, the claimants objected—their objec- 
tion was sustained; and thereupon, the plaintiff excepted. 

There was no evidence that claimants had amy agency in 
bringing back the negroes not levied on, or that they exercised 
any control over them; but they were brought back, as stated 
above, by the witness as Carter’s agent. After the plaintiffex- 
cepted to the refusal of the court to permit the witness to answer 
this question, the witness voluntarily stated that he knew nothing 
of what had become of the two negroes not levied on; but plain- 
tiff’s counsel asked him no further question, and said that under 
the influence of the decision of the court, he omitted to make 
other inquiries of him, answers to which would show that he had 
a knowledge of facts going to establish that he knew what had 
become of these negroes. 


S. F. Rice, for the plaintiff in error. The question proposed 
to the witness, and which the court decided was improper, should 
have been answered; and the error of its rejection was not cured 
by its being afterwards voluntarily answered. [8 Johns. Rep. 
447; 12 Johns. Rep. 320; 18 Wend. Rep. 353; Brock, et al. v. 
Yongue, et al. 4 Ala. Rep. 585.] 





W. P. Curtron and Bowpon, for the defendant in error. If 
the plaintiff had desired an answer from the witness, he should 
have stated to the court the object of the inquiry, or have shewn, 
in some manner, that his question was pertinent, and intended to 
elicit material evidence. [8 Porter’s Rep. 176; 1 Ala. Rep. 160; 
Chandler v. Hudson, at this term.] Prima facie, it was irrele- 
vant, and is not aided by any thing that was said by the plaintiff’s 
counsel after it was rejected. But even if the decision of the 
court was erroneous, the witness answered the question, and the 
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plaintiff might have examined him further, and cannot now allege 
the matter of his exception. [Oden v. Ripetoe, 4 Ala. Rep. 68.] 


COLLIER, C. J.—The facts disclosed in the bill of excep- 
tions, would warrant the inference, that the object of Carter was 
to place his property beyond the reach of the plaintiffs execu- 
tion, by removing it to another county; but there is no proof re- 
cited in the record, which implicates the claimants, or either of 
them, in the consummation of such a purpose. It does not ap- 
pear that the plaintiff had caused an execution to be issued upon 
his judgment previous to the removal of the negroes from Talla- 
dega to Blount. In fact, the inference is clear, that none had is- 
sued. This being the case, the plaintiff acquired no lien upon 
the slaves, and it was competent, so far as his interests were con- 
cerned, for Carter to have sold them to Barclay, or any one else, 
who, in good faith and for a valuable consideration, might desire 
to purchase them. The fairness of Barclay’s purchase, and the 
adequacy of the consideration paid by him, seem not to have 
been controverted in the circuit court, so far as we can judge 
from the facts recited in the bill of exceptions. What object 
the plaintiff had in view, in inquiring what disposition had been 
made of the two negroes that were not sold by Carter either to 
Barclay or Huey, it is difficult to conjecture. It is quite imma- 
terial, so far as the claimants’ right to the negroes, now in con- 
troversy, is concerned, what has been done with them, unless the 
claimants had some agency in placing them beyond the reach of 
the plaintiff's execution; and even then, we cannot very well 
conceive how their title to Phebe, if valid, would be defeated. 

The question, then, was prima facie irrelevant, and, conse- 
quently, inadmissible. To have made a direct response to it, 
evidence, the plaintiff should have stated the object of the inquiry, 
and how he intended to affect thereby, the claimants’ title to the 
slave in question. What was said afterwards by the plaintiffs’ 
counsel, was not intended to show the pertinency of the rejected 
evidence, but it was a mere declaration, that if he had been al- 
lowed to pursue his own course of examination, he would have 
shown a state of facts from which it was inferable, that the witness 
knew where the two negroes were, about which he inquired. 
Concede that this had been shown by a direct answer, and still, 
in the posture in which the case is presented, the evidence was 
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inadmissible, for the reason already stated, that it was entirely 
without the issue submitted to the jury. If the plaintiff proposed 
to prove that the claimants, not only had possession of Phebe, but 
the other two negroes, also, and from the inadequacy of conside- 
ration, or other cause, the transaction by which he acquired the 
former, was fraudulent, he shonld have so stated it to the court. 
In the absence of such a statement, or some other basis on which 
to rest the question, its rejection was entirely proper. 

We need not consider whether the voluntary answer, made by 
the witness, would have cured the error. if any; since, as we have 
seen, the court decided the law correctly. The judgment is, 
consequently, affirmed. 





BONNER v. GREENLEE’S uems. 


1, When lands are subjected to sale at the suit of an administrator, under the act 
of 1822, and a conveyance is made to the purchaser by the administrator, but 
there is no final decree by which he has been directed to convey the title, the 
title of the heirs at law, is not divested. 

2. Quere. If under the act of 1822, the administrator is appointed sole commis- 
sioner to conduct the sale, and does so, and afterwards makes a report, setting 
out the sale and conveyance by him, and the judge of the county court endors- 
ed the report, as approved by him, and ordersit to be filed and recorded among 
the papers of the estate, is this order a final decree, or will it furnish evidence 
to warrant a decree nunc pro tunc ? 

3. When the plaintiffs claim title to land as the brother and descendants of a bro- 
ther of the person last seized, it is not necessary to prove that the brothers were 
begotten in lawful wedlock: it is sufficient to show that they were the lawful 
brothers and legal heirs of the deceased. 

4, When there are other heirs at law not joined in anaction of trespass to try title, 
the objection, if good at all, can only be taken by plea in abatement. 

5. An action of trespass to try title, must be brought against the tenant in posses. 
sion, and it is no defence for him to show that he holds under a will for the ben- 
efit of others. 


War of error to the Circuit Court of Wilcox county. 
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Action of trespass to try title and recover possession of certain 
lands. The parties’ plaintiff are David Greenlee, James D, 
Davidson and Hannah, his wife, John P. Finley and Mary Jane, 
his wife, James L. Watsonand Sarah, his wife, John F. Green- 
lee, Martha Greenlee, William Greenlee and Francis Greenlee. 
The cause was tried upon the general issue and other pleas, and 
a verdict returned for the plaintifis. affirming that they were en- 
titled to two undivided third parts of the lands specified, and as- 
certaining also the damages assessed for the detention of the 
same. On this verdict, judgment was rendered, and Bonner 
prosecutes the writ of error. 

The title of the plaintiffs, as it was shown in evidence, was this, 
Samuel Grecuice was the patentee of the lands, and died in 1828, 
without leaving any descendants. He had two brothers and 
one sister, who survived him, and were his heirs at law. David 
Greenlee, one of the plaintiffs, is one of the brothers, and the other 
plaintiffs, except the husbands of such as are described as covert, 
were all children and heirs at law of James Greenlee the other 
brother of Samuel. James died inthe year 1840. 

The defendant made title under a deed frorn William Black, as 
administrator of Samuel Greenlee, and proved that he was ap- 
pointed administrator, by the orphans court of Wilcox county, the 
22d Dec. 1823. The defendant also shewed, by the records of 
that court, that Black filed a petition therein for the sale of the 
lands in dispute here, at the February term, 1825, in which he 
prayed for their sale, alleging that the personal property of his 
intestate, was not suflicient to pay the debts due. On this petition, 
a decree was rendered for the sale, afterwards Black made re- 
turn of the sale of the lands made by him, upon which the follow- 
ing order was made: “Examined, approved and ordered to be 
recorded, and to be filed in oilice among the papers of the said 
estate.” This order is signed by the judge of the county court, 
and dated 12th February, 1828. No other order was shown, 
and no final decree was made by the judge of the county court, 
directing the administrator to convey the lands to the purchaser. 
Samuel Bonner purchased the lands, and a deed to him from 
Black, the administrator of Greenlee. was produced and proved. 

The defendant then proved, that Samuel Bonner went into 
possession of the lands, and held the same until his death. He 
left several children, some of whom are of age, but were not in 
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possession ofthe lands. William edinee the defendant, is the 

executor of the last will of Samuel Bonner, and holds possession 

of, and cultivates the lands under a clause aoe will. In this 
$39. 

On this state of pr woot the defendant mov val Py court to instruct 
the jury, 

1. That unless the plaintiff proved that the brothers and sisters 
of Samuel Greenlee were begotten in lawful wedlock, the plain- 
tiffs were not entitled to recover. 

In answer to this request. the court instructed the jury, that the 
proof must show the plaintiffs were the lawful brothers and sisters, 
and their descendants, and the legal heirs of Samuel Greenlee. 

2. That the order of the judge of the county court made upon 
the return of the sale of the lands, was such a final decree as 
would divest the title out of the heirs of Samuel Greenlee. 

This was refused, and the jury instructed, that to divest such 
title, there must be a final decree or order, confirming the sale 
and directing the conveyance of the lands to the purchaser. 

In explanation of this charge, it is stated, that the petition show- 
ed it was filed under the act of 1822. 

3. It was shown in evidence, that there were other heirs at 
law of Samuel Greenlee, who were not joined in the action, and 
upon this the court was asked to charge, that the present plain- 
tiffs could not recover. This was refused. 

4. That if the defendant held the possession only, as the repre- 
sentative of Samuel Bonner, then that the plaintiff ought not to 
recover. This was refused. 

The defendant excepted, and here assigns the same matters 
as error. 


Beruea, for the plaintiff in error. 
SELuERs, contra. 


GOLDTHWAITE, J.—1. The important question in this 
case is, that which involves the title by which the defendant held 
the land in controversy. 

In Lightfoot v. Lewis’ heirs, [1 Ala. Rep. 475,] we held, that 
when the proceedings to subject lands of a deceased person to 
sale, at the suit of his executor or administrator, are under the 
act of 1822, [Clay’s Digest, 224, § 16 to 22,] it must appear, not 
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only that a final decree was made upon the coming in of the re- 
port of the commissioners appointed to conduct the sale, but also, 
that a conveyance in pursuance of the decree, was necessary to 
divest the heirs at law of the title. In this case it seems, that the 
administrator actually conveyed the land to a purchaser, but it 
does not appear that he was authorised to do so by any decree 
of the county court, and it seems to be conceded that the pro- 
ceedings to subject the land, were had under the statute before 
referred to. It is certain, that the memorandum indorsed upon 
the papers in the county court, cannot be considered a final de- 
cree, as it is presented by the bi!l of exceptions, and consequently 
there was no error in the ruling of the court. 

2. It is possible that the judge of the county court appointed 
the administratoras a solecommissioner tosell theland, and it may 
be, that in his report of the sale he sets out, that he has convey- 
ed the land to the purchaser upon payment of the price, or upon 
taking his bonds for it, if such was the order; although such a 
course would have been erroneous under the act of 1822, we are 
not prepared to say that it would be so entirely void as to defeat 
the sale, if sustained by a final decree approving it. Whether the 
memorandum indorsed by the judge of the county court upon 
such a report, approving and ordering it to be filed among the pa- 
pers of the estate, could be considered as a final decree, or afford 
sufficient evidence to enter one nunc pro tunc, are questions 
which need not now be discussed. 

3. The call of the defendant upon the court, to instruct the 
jury that the plaintiffs could not recover unless it was proved that 
the brothers and sisters of Samuel Greenlee were begotten in 
lawful wedlock, was properly refused, because they might, not- 
withstanding, be his heirs at law. The common law required 
nothing more for legitimacy, than that the child should be born in 
wedlock, and our statute legitimates bastard children, when their 
parents afterwards intermarry, and the father recognizes them.— 
[Clay’s Digest, 165, § 3.] We do not presume, however, that any 
such objection was urged or existed in this case, but our remarks 
are necessary to show, that the charge ought to have been de- 
clined. The one actually given, placed the matter in its proper 
light before the jury, and seems entirely unexceptionable. 

4. It is supposed by the defendant’s counsel, that this action 
cannot be maintained, because all the heirs at law of Greenlee, 
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have not joined in the suit. It is said by Chitty, that tenants in 
common, must in general, sever in such actions, and in ejectment, 
that @ joint demise would be improper; but in personal actions, as 
fora trespass or nuisance to their land, they may join, because, 
in these actions, although their estates are several, yet the dama- 
ges survive to all, and it would be unreasonable, when the dama- 
ges are thus entire, to bring several actions fora single trespass; 
a tenant in common may, however, sue separately, as in eject- 
ment for his undivided share, or in trespass for the mesne profits. 
[1 Chitty’s Plead. 56.] 

From this it would seem, in an action of this nature, that the 
action can be either joint or several, but however this may be, it 
is certain, that if there are parties who ought to have joined, but 
who have not, the objection could only be taken by plea in abate- 
ment, and the defendant cannot in actions ez delicto, give evidence 
of the non-joinder to defeat the action. [1 Chitty’s Plead. 56.] 

5. The remaining exception to be considered is, that which 
questions the right to sue the defendant, inasmuch as his posses- 
sion is only fiduciary, and for the benefit of others. This cannot 
avail him, because his possession is without title; and this action 
is necessarily brought against the tenant in possession, irrespective 
of ownership. 

Our conclusion in the whole case is, that there is no error 
brought to our notice by the several assignments, and the judg- 
ment is, therefore, affirmed. 





HESTER v. WESSON. 
1. A promise by an administratrix, to pay a debt due by her intestate, is not bind- 
infi on her individually, although it be in writing, there being no new considera- 


tion for the promise. 


Error to the Circuit Court of Benton. 


This was a proceeding before a justice of the peace, for a sum 
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under twenty dollars, and carried by certiorari to the county 
court. ‘ 
On the trial, it appeared that the husband of plaintiff inerror 
had agrced to send his children to school with defendant in er- 
ror; that after the school commenced, the husband died; that the 
children continued to go to the school afterwards. At the close of 
the session, on the application of defendant in error, she gave her 
note for the tuition of the children sent, under and according to 
the agreement entered into between her husband and the school 
master. 

Upon these facts, the court rendered judgment for the plaintiff, 
from which this writ is prosecuted. 


T. A. Wacker and 8. F. Rice, for plaintiff in errror, cited 8 
Johns. Rep. 120; 17 ib. 304; Chitty on Con. 22, 40, 45; 7 Term, 
350, and note. 


ORMOND, J.—This action is on a note made by the plaintiff 
in error, the consideration of which was a debt due by the estate 
of her intestate. It does not appear that there was any new con: 
sideration of harm to the promissee, or benefit to the promissor; 
and it is, therefore, a promise by the adm’rx to pay the debt of her 
intestate, which, although in writing, being without considera- 
tion, is void by the statute of frauds. This has been considered 
the settled construction of the statute, ever since the decision in 
the case of Rann v. Hughes, determined in the House of Lords. 
[See the case in 7 Term Rep. 350, note.] 

The judgment must be reversed, and the cause remanded. 





WINSLETT v. McLEMORE’S ADM’RS. 


1. The judgment entry recites that the parties came “ by their attornies, and the 
defendant suggests that the plaintiffs have resigned as administrators, of, &c., 
which fact being proved to the satisfaction of the court, and the defendant with- 
drawing his plea, says nothing in bar or preclusion of the plaintiff’s demand. 
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It is therefore considered, &c.:” Held, that it could not be inferred from the 
defendant’s suggestion that the plaintiffs had r :¢muistration; the 
faget not being admitted by them, it should have | rted by plea recularly 
A ’ j 4 y 


interposed, and tried by the jury, and the court was not competent te determine 


it upon hearing the evidence. 
Wair of error to the Circuit Court of ¢ 


The defendants in crror declared on a promissory note, paya- 
ble to Elijah McLemore, their intestate; to which the defendant 
pleaded—1. Non-assumpsit. 2. That the plaintifis were not ad- 
ministrators, as alleged in their d 


sues were joined, but not submitted tothe jury. A judgment was 


elapratin } : 
eclaratiol } ese pnicas, lS- 
‘ 


rendered in these words: “This day came the parties by their 


’ 
+ 


attorneys, and the defendant suggests. that the plaints have re- 


. ° . ed oe .T ' ’ . . 
signed as administrators of Elijah McLemore; which fact being 


t 


proven to the satisfaction of the court, and the defendant, with- 
drawing his pleas, says nothing in bar or preclusion of the plain- 
tiffs’ demand—therefore, it is considered by the court, that the 


plaintiffs recover of the defendant the sum of three hundred and 
sixty-eight dollars, the damages in the declaration mentioned, to- 
yonded,” &c. 


gether with the costs in this behalt ex; 

Morais, for the plaintiffin error, insisted, that it appeared, from 
the judgment entry, that the plaintifis below had no right of ae- 
tion, and the judgment in their favor was, consequently, erro- 
neous. 


No counsel appeared for the defendant. 


COLLIER, C. J.—The judgment entry in this case is in an 
unusual fourm, and its true meannz somewhat involved; but we 
think it must be thus interpreted, viz: that the defendant, instead 
of insisting upon a trial of the issucs, withdrew hs pleas, and sug- 
gested and proved to the court. that the pla.ntlis bad res gned 
the administration of the intestate’s estate. In such case, the 
court was not competent to try the suzgcstion w.thout the pluin- 
tiffs’ assent, and the record d.scovers nothne from wh.ch their 
consent is inferable. Ta Hotch v. Cook. [9 Porter's Rep. 177,] 
this court say, that when th) deathof cithcr of the su tors is sug- 
gested by the counsel who bad previously represented him, the 
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court will, of necessity, ascertain the fact in some other manner 
than by plea; but when the suggestion of the plaint.ff’s death is 
not admitted by the person representing h.m, the suit canonly 
be arrested by plea puis darrein continuance. This case was 
one where the plaintiff died, pendente lite, and though the facts 
are not identical with the present, yet the principle determined 
shows, that the fact, whether the plaintiffs were ever administra- 
tors, or, being administrators, resigned their trust previous or sub- 
sequent to the commencement of the suit, is triable by a jury up- 
on an issue formed for that purpose. 

Conceding to the judgment entry all verity, and still its reci- 
tals do not /egally show that the plaint.ffs were not entitled to re- 
cover; for the reason, as already stated, that it was not compe- 
tent for the court, instead of the jury, to enterta‘n and adjudicate 
the fact of their resignation, unless they assented to that mode of 
trial. 

The consequence is, the judgment of the circuit court is af- 
firmed. 





INGE, et au. v. FORRESTER. 


1. A testator, by will, directs that certain persons shall have full power and con- 
tro] over the property described in the will, ‘to be used and managed at their 
discretion, for the mutual use, benefit and interest of his daughter,” (she then 
being a feme covert,) ** and her surviving children: and as they come of age 
or marry, the property to be equally divided between her and them.” This 
does not invest the wife with a separate estate ; nor is the interest liable to 
subjection, by a suit inequity, for the payment of a promissory note executed 
by her together with her husband. Nor can the husband’s interest in it be 
reached in a suit, where the allegations of the bill charge the estate to be one 
to the separate use of the wife. 


Wair of error to the Court of Chancery for the 22d Chancery 
District. 


The case made by the bill is this. The complainant, as a car- 
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penter, in J anuary, 1839, made a contract with Mrs. Inge, then 
and now the wife of Francis Inge, to perform certain work on a 
house for Samuel Inge, their son. When making the contract, 
it was distinctly understood, that the husband was insolvent, and 
the work was to be performed on the credit of the wife, who then, 
ard yet has a large separate estate. After the work was per- 
formed, both husband and wife executed their joint and several 
note, dated 29th April, 1840, for eight hundred fifty dollars, with 
interest from date, payable to complainant on the Ist of March 
then next. Other work. to the value of 387 dollars, was also 
performed by the complainant, on the credit of Mrs. Inge; but 
this she refused to include in the note. Samuel Inge is alleged to 
be the trustee in whose name the separate estate is held. Both 
Francis and Samuel Inge are charged to be insolvent; and the 
prayer of the bill is, for a discovery of the separate estate of Mrs. 
Inge, and that payment of the note may be decreed out of it. 

All the defendants answer, and concur in denying that a con- 
tract was made by Mrs. Inge, with the complainant. for the per- 
formance, or for the payment of the work. The execution of the 
note is admitted, but Mrs. Inge insists, that it was without any 
consideration as between her and the complainant; that she gave 
it at the request, and in order to oblige her husband. Francis 
Inge asserts, that when the note was executed, he informed the 
complainant that Mrs. Inge had no separate estate, and that her 
name to the note would be of no value. He also alleges the pay- 
ment of 359 dollars, and the purchase of land of him, by the com- 
plainant, for 400 dollars more, which he asserts should be credited 
on the note. All the defendants deny that Mrs. Inge is entitled 
to a separate estate, though they admit that Samuel Inge holds 
lands, slaves and other property, under the will of her father, in 
trust for Mrs. Inge and her children. 

This will is made an exhibit, and the clause which relates to 
the property, sought to be charged by this suit, is in these terms: 

«It is my wish and desire, that the above named men (Sol. Wil- 
liams and John A. Williams) should have full power and control 
over all the following property, to be used and managed at their 
discretion, for the mutual use, benefit and interest of my daughter, 
Rebecca Inge, and her surviving children; and as they come of 
age, or marly, that the following negroes to be equally divided 
between her and them, to wit: (here follow the names of 34 





Rey He arent ee 


ee ee 


CTR oe 





420 A Ld BAM: 


- For rester. 





slaves, ail of which, but one, are sid n a will to be in her pos- 
session:) and at aig es “my wile, (here is inserted the names 
of 17 more slaves.) It is my wish that. at the death of my daugh- 
ter, iebeeca, all the lands th at o now lives on, with the olbee- 
ing items, purchased at the sale of Francis inge, be sold and di- 
(flere is inserted a de- 


vided among the chil lren asa by Ve, 4 


scription of several art.cles ef household and kitchen furniture.) 

The insolvency ot France's Inge isadmitted. No evidence was 
taken by either tobe and the eprnat, on the final hearing 
upon the b.ll, : rs and exh: hib.ts, ¢ leereed that the eomplain- 
ant recover of ics Inge 997 33-1090 dollars, the amount then 
due vpen the note, and also the costs of this suit, to be paid and 
discharged out of her interest, and share in the profits and in- 
come ains.ng ihe trust estate devised and bequeathed to her 


and Ix ldren by the will of Samuel Williams, deceased. 


ing been substituted as trustee 

the request of Mrs. Inge, and made 

to the cause by a previous order.) should pay the same 

out of eny profits or income derived from the trust estate, being 
the share of Mrs. Inge in the same. ifany such was in his hands; 
and if there was none, then to retain her share ws the income might 
accrue; and apply the same to the payment of the amount de creed, 


ife 
i 


until the whole, including interests and costs, should be fully paid. 
The trustee was also directed to ret oth at the next term of the 
court, What he should do in the premises; and, also, in what the 
trust property consists, with its vearly income and profits. 
This decree is now assigned as crror, 


3 


Murrny an IP’. Porrrr, for the plaintiff in error, made the 

followine t po 

1. A feme covert, in general, cannot bind her person or pro- 
perty. [25 Story’s Eq. er 

2. The contract here, indicated no intention of binding the sep- 
arate estate; and that is the only contingency which will author- 
ize a decree against it. [2 Story’s Eq. 626, n. 1; 1 Dess. 174.] 

3. If the separate estate is bound here, it is so cennected with 
the interests of children, that te vannot be reached by a creditor. 
[2 Am. Eq. Di. 24,97 i; 1 Har. & Bar. Eq. Dig. 2 15,§7% ] 

4. The estate of a inz covert cannot be bound by implication. 
[Forest v. nerenanany, er, 44; 1 Dess, 180.] 


Peck, contra. 





NTTADW TMD 1904 
JAN iva Aiuitatl, toa. 


“GOL D’ THWAITE, J.—The view whica we take of the 
trust created by the will of Mrs. Inre’s father, renders it unneces- 
sary to determine : iy other question connected with the case. 

The slaves named in the will are committed to the charge of 
the persons thercin named, with full power and control, to be 
used and managed heir discretion, fer the mutual use, bene- 
fitand interest of Mis. Ince and her surviving children, and are 
to be equally divided between her and them, as they become of 
age, or marry. her death. the lands, on which the will states 
she was, “ the time of its execution, then living, with certain 
household and 1 ks -hen furniture, were to be sold end divided be- 
tween her children, as beture stated. Although this is ‘an equita- 
ble estate merely, in the cestu/s que trust, there is nothing im the 
terms used which warra to construc Mrs. Inge’s portion 
as settled upon her for her suic and separate use. 

The rule is, that to create an estate for the separate use of a 
feme sole, that intention mus ‘learly appear upon the face of the 
instrument. [Clancy 262 to 270; Donn v. The Bank of Mobile, 


> 


2 Ala. Rep. N.S. 152; Lamb v. Wragg & Stewart, 8 Porter, 
73.] Here, there is an entire absence of =; expres ssions from 
which such intention can be interred 1@ eguitable interest 
of Mrs. Inge, under the wil!, is in the sem mdcition, with re- 
spect to the marital righis of the husband any other equitable 
estate belonging toa wile. ft is true, with ‘cnkeucen ‘e to all such 
estates, that whenever the ner goes into equity to obtain 

or of its rents and profits, the 
scttlement upon the wife. [Ath- 


possession, either of ihe esta 
court will compel an bes 
erly on Marriage Sctt. 35! “‘ 

Mrs. Inge, hav: ng no separate estate, then. in the property 
sought to be charged, so far as is made to appear by the answer, 
it is immaterial what the rights of the husband are; because the 
bill is not framed for the purpose of subjecting those rights. 

The result of this conclusion is, that the bill ought to have been 
dismissed at the hearing, upon the answer and exhibits. 

Decree reversed, and here rendered, dismissing the bill. 
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BARRON, Anpw’r, v. PAGLES, er at. 


1. A scire facias calling on the defendant te show cause why the plaintiff, as 
administrator, should not have execution on a judgment which had been su. 
perseded by a writ of error bond, and affirmed in the Supreme court, must issue 
out of the court which rendered the judgment so affirmed, and not out of the 


Supreme court. 


Error to the County Court of Mobile. 


Scire facias from the county court of Mobile, by the plaintiff 
in error, against the defendant in error, to show cause why he 
should not have execution on a judgment rendered in Mobile 
county court, in favor of his intestate, and affirmed on writ of er- 
ror to the supreme court. 

The. defendants demurred to the scire facias, and the court sus- 
tained the demurrer and quashed the proceeding, which is now 
assigned for error. 


Daren, for plaintiff in error. 


Sranzy, contra—objected that the sci. fa. did not show with 
sufficient certainty, in which court the judgment of the defendant 
was obtained. That it did not appear by whom the sheriff was 
commanded to make known the contents of the sci. fa. [5 Bos. 
& Pul. 104; Chitty’s Pl. 242.] It is not shown in which court the 
record remains, whether in the county or supreme court. Last- 
ly, as the judgment of the county court was merged in the judg- 
ment of the supreme court, the sci. fa. should have issued from 
that court, and that it has power todo so. [See 2 Stewart, 463.] 
He also cited Com. Dig. Pleader, 3 L. 3: 2 Tidd’s Prac. 1,007; 2 
Sellon’s P. 198; Arch. Forms, 432; 9 Mass. 522.] 


ORMOND, J.—We do not think any of the objections taken 
to this scire facias. can prevail. The objection to the command 
of the writ is, that it is not addressed to any sheriff of the State 
of Alabama, The language employed is, “to any sheriff of said 





JANUARY TERM, 1844. 423 








King v. Shackleford. 





State. This certainly refers to the State of Alabama, in the mar- 
gin or venue, and at most, could only be reached by a special de- 
murrer. 

The objection mainly relied on, is, that the scire facias does not 

show that the record of the judgment is in the county court, but 
that it appears to be in the supreme court, out of which the sci. 
fa. should have issued. 
; By the affirmance of a judgment in this court, superseded by 
a writ of error bond, the judgment of the inferior court is merged 
in the judgment of this court, as was held in Wiswall v. Munroe, 
[4 Ala. 9,] but it does not necessarily follow, that the record re- 
mains inthis court. The statute, [Clay’s Dig. 309, § 14,] requires 
the clerk of this court to certify the judgment to the clerk of the 
court, from which the cause came, whose duty it is to issue exe- 
cution on the affirmed judgment. The effect of this is, and such 
was doubtless the design of the statute, to remove the record of 
the judgmeut into the inferior court. It would be a singular 
anomaly, if the record should remain in one court, and the power 
to issue execution was given to the ministerial officer of another. 
The certificate of the clerk of this court becomes the record of 
the affirmed judgment. These facts being distinctly alleged in 
the scire facias, show that the record is remaining in the court 
out of which the scire facias is sued out. The court, therefore, 
erred in sustaining the demurrer to the scire facias, and its judg- 
ment is reversed, and the cause remanded. 





KING v. SHACKLEFORD. 


1, The bill alleged, that the complainant and defendant were appointed execu- 
tors of the will of J. M., and were qualified, and received letters testamentary 
as such ; that defendant becaine the surety of one F. in a promissory note, 
payable to the executors, given for property of the testator’s estate, purchased 
by F.; that a judgment had been obtained thereon, and execution returned 
“nulla bona;” F. was insolvent, and M’s estate had been so reported and de. 
clared; that the defendant had removed to a distant county of the State, some 
ten or twelve years ago, had ceased to take an active part in the execution of 
the will, and that duty devolved upon the complainant: Held, that these facts 
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did not give a court of cquite juvisdret on and if proved, would not authorise 


a decree in favor of iae complainant agaist the dcicudGani, as the surety of F, 
t , var ine ¢ nel Oe fa 
suancery. ior, tue 85th d.strict 
. oe, 
Northern division. 


. oe “aps e x ee ~~ ar 
The case made by the bill is this: In 1826 or 7, Job Mason de. 


parted this life, having previously made his will, by which he ap- 


pointed the complainant, King and the defendant Shackleford, 
his executors. The will was adinitted to probate in the county 
court of Shelby cuvunty, and Ictters testamentary, granted to 
both the executors, who gave the bond and took the oaths required 
by law. A public sale was had by the executors of the personal 
effects of their testator, at which one Ferrell became the pur- 
chaser ofa slave, ior the sum of $615. Ferrell executed his note 
with the defendant, as his security, dated February 3, 1828, for 
that sum, payable to the complainant and defendant, as executors 
of Job Mason, on the Ist day of January, then next. On this 
note, a judgment was recovered against Ferrell by suit, in the 
name of both executors, and execution thereupon was returned 
nulla bona. Ferrell is charged to be insolvent On the 18th 
April, 1828, Mason's estate was declared insolvent, and yet re- 
mains so, to a large amount. 

The defendant removed to Lawrence county some ten or 
twelve years ago, and had ceased for a long time to take any part 
in the execution of the said will, which it is charged,devolved upon 
the complainant. The defendant refused to pay, or in any man- 
ner to account to his co-cxecutor for the amount for which he 
was thus bound as security for Ferrell. 

The prayer is, that the defendant may be decreed to pay the 
amount of the note to complainant; or that he may be deemed to 
account for the same as executor, and pay the same to the credi- 
tors of the estate, according to the amount of their respective 
claims; or for such other relief as may be considered proper. 

The bill was dismissed for want of equity, upon motion of the 
defendant; and this is now assigued as error. 


Peck, for the plaintiff in error, insisted, that the bill should 
have been retained, in order that an account might be taken be- 
tween the executors, even if payment to the complainant or credi- 
tors, ought not to be decreed, 
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H oexrns, for the defendant, contended, that the bill did not dis- 
close acase for equitable relief. That the defendant was not lia- 
ble tu h's co-executor as such, but to the creditors and legatees of 
the testator’s estate; and that a payment to the complainant 
woald not dscharge his liability. [14 Peters’ Rep. 166.] The 
reinoval of defendant from Shelby to Lawrence county, was not 
a renunciation of his representative character, and did not con- 
fer upon his co-executor, rights to which he was not previously 
ent.tled [Id. 8 Cranch’s Rep. 9.] 


COLLIER, C. J.—The act of 1896, concerning wills and tes- 
tuments, &c. gives to one joint administrator, an action of ac- 
count agunst the other, who has taken all, or the greater part of 
the intestate’s estate, and_ refuses to pay the debts, or funeral ex- 
penses, or refuses to account wth him. It provides further, that 
“any executor being a res duary legatee, may have an action of 
account against his co-executor or co-executors, and recover his 


part of the estate in the hands of such co-executor or co-execu- 
tors.” [Clay’s Dig. 226, § 29.] This statute is the only one 


whch has the remotest application, and it is perfectly clear that 
the case stated in the bill, does not come within its letter or 
spirit. 

The sole ground on which courts of equity proceed in the ad- 
ministration of assets, is said to be the execution of a trust, viz: 
that it is the duty of an executor or administrator who has the 
property in his hands to apply it in payment of debts and lega- 
cies; and dispose of the surplus, according to the will of the tes- 
tator, or in case of intestacy, according to the statute of distribu- 
tion. [1 Story’s Eq 595, and cases there cited.| But the learn- 
ed author denes that the fact of the administration being a con- 
structive trust, is the sole ground of jurisdiction. He says, “other 
auxiliary grounds also exist; such as the necessity of taking ac- 
counts, and compelling adiscovery; and the consideration that 
the remedy at law, when it exists, is not plain, adequate aud com- 
plete. [Ib.d.5)7-S.] Although it is not explicitly alleged, yet 
the fa.r inference from the bill is, that the complainant supposes, 
that by the removal of the defendant to a remote county, and 
c2as nz to be active in the adm-nistration of the estate, he is enti- 
tled in hus fidac.ary character, to all the assets which are unad- 
m.nistered. Ta.s assumption. as we shall presently show, is inde- 

54 
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fensible. It is not intimated that the interference of chancery is 
necessary, either for the purpose of taking an account, or com- 
pelling a discovery. True, the remedy, according to the ordi- 
nary course of the common law, is not available; but in ad- 
justing the shares, to which the creditors shall be entitled under 
the report of insolvency, or if there were no cred tors. then in di- 
recting the payment of legacies, or in distr but ng the estate, it 
would be entirely competent forthe orphans’ court, to render a 
decree against the defendant. not only for the money in hand, but 
also for what he was indebted to it. 

In Childress v. Childress, [3 Ala. Rep. 752.] we said, «if an ex- 
ecutor purchases a part of lus testator’s estate, he is after the ex- 
piration of the term of credit, chargeable with the amount as 
cash, in the same manner as if he had collected money or con- 
verted property belonging to it. True, it is the duty ofan execu- 
tor to collect the debts due the estate he represents; but there is 
no process by which he can coerce a collection of himself, and as 
he is the party who is both to pay and receive the money, the 
law will regard him as in possession of it, from the time it became 
due.” There, asin ths case, there were several executors, and 
one of them charged himself w.th the amount of h.s note, given 
for town lots purchased at a sale made by them, of their testator’s 
estate. The fact that the defendant in the present case, was the 
mere surety of the purchaser of property. cannot relieve it from 
the influence of the case cited. He is regarded by our law as 
equally and simultaneously liable with the pr:nc:pal debtor, and 
as one of the makers of a jo:nt and several note, might be jointly 
or primarily sued, had he not been one of its payees. 

In Edmunds, et al. v. Crenshaw, [14 Pet. Rep. 166,] it was de- 
cided, that where there are several executors, each has a right to 
receive the debts. and other assets of the estate; and that a pay- 
ment of the sums received by him, to his co-executor, will not 
discharge him from liability tothe estate. Further, that execu- 
tors are not liable to each other, but each is liable to the cestuis que 
trust, and devisees, to the full extent of the funds received by 
him. Lastly, the removal of an executor from the State in which 
the will was proved, and in which letters testamentary were 
granted, does not discharge him from his liability as executor; 
much less does it release him from liability for assets received by 
him, and paid over to his co-executor. Here is an authority ad- 
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verse to the complainant upon every point which his bill presents. 
It shows that the authority of each executor is equal; that each 
and all of them are trustees for the persons interested in the estate 
they represent; and that neither can absolve himself from liability, 
by removing from the State and paying over the assets which he 
has received, to the other. Ifa voluntary payment would be unau- 
thorised, will the law lend its aid to coerce it?) This question, it 
seems to us. must be answered in the negative. 

It is not pretended that the complainant is a creditor of the in- 
testate, beyond what the property in his hands will pay. The 
case is nothing more than that of one of several executors calling 


upon his co-executor to pay over to him the assets in his hands, 


upon the allegation that the latter has ceased to be active in the 
settlement of the estate; and this, although his authority to act, and 
liability to the cestuis que trust still continues. In this view, it re- 
sults from what has been said, that the bill cannot be supported, 
and was consequently properly dismissed. The decree of the 
court of chancery is affirmed with costs. 





MARTIN vy. LUNDIE. 


1, Where the vendor of land takes notes with security, and gives a bond to make 
titles when the notes are paid, if be afterwards indorses one of the notes, and 
the indorsee discharges the surety, he is not entitled to enfurce the vendor’s 
lien upon the land, 


Wrir of error to the Court of Chancery of Talladega. 


The case made by the bill is this. 

Lundie, the defendant, in February, 1837, sold several con- 
tiguous subdivisions of the same section of land, to one Milton, 
for the sum of 2500 dollars, and took two promissory notes from 
him, with one Richey as secur.ty: one, for 750 dollars; and the 
other, fur 1750 dollars; both due on the Ist January, 1838. 
Lundie made no conveyance, but gave Milton a bond, condi- 
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tioned to make him title *s when the notes were paid, and when 
the patents should be received. Some time after the execution 
of the notes, Lundie sold the one for the smaller sum to Martin, 
the complainant, and endorsed it. “ After the note became due, 
Milton and Richey both being insolvent, Martin took from Mil- 
ton a portion of the land in payment of the note held by him, 
and cancelled it. Martin entered upon the possession of the 
land, with the full knowledge of Lund.e, without any compla‘nt 
or opposition on his part. The other note being unpaid, Lundie 
sued the makers at law, and pursued them to insolvency. He 
then filed a bill in chancery to subject all the lands sold by hm 
to Milton for the payment of the larger note. Pending the suit 
in chancery, Martin filed a petition setting out his claim, and 
praying that he might be allowed to make himself a party and 
defend the suit. This was refused; and, subsequently, a decree 
was rendered subjecting all the land to the p.yment of that 
note. veaee this decree, the whole was sold. Lund.e became 
the purchaser, who is endeavoring to obtain possession by a suit 
against the tenant of Martin. The bill asserts, that by the as- 
signment of the note, Lundie’s lien upon the land was transferred 
to the complainant, and that it is not divested by the c rcumstan- 
ces; that the land purchased by Martin of Milton, is only a just 
proportion tb the whole debt. It, therefore, prays that the com- 
plainant’s title may be quieted, and Lundie compelled to release 
his title under the « lecree, and for general relief. 

The answer of the defendant was filed, which contains also a 
general demurrer to the bill for the want of equity. The answer 
is not considered in the decree; and, therefore, need not be stated 
here, except for the purpose of correcting a mistake in the briefs. 
It shows that the 750 dollar note was secured by one Brown, 
(and not Richey, as alleged by the bill.) who is asserted to have 
been perfectly solvent at the mutur.ty of the note. 

The chancellor dismissed the bill as having no equity. This 
is now assigned as error. 


L. E. Parsons, for the plaintiff in error, made the following 
points: 

1. Lundie retained a lien, for the purchase money, on the land 
sold. [Foster v. Athenaeum, 3 Ala. Rep. N. S. 302; Haley v. 
Bennet, 5 Porter, 452; Mackrath v. Symmons, 15 Vesey, 29; 
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Brown v. Gilmore, 4 Wheat. 256; Bailey v. Greenleaf, 7 Wheat. 
46.] 

2. This lien has the same character, to all intents, as a mort- 
gage. [Haley v. Bennet, 5 Porter, 452.] 

3. By Lundie’s transfer of this lien, by the assignment of the 
note, Martin acquired the preference to be first paid. [Cullum 








v. Erwin, 4 Ala. Rep. 452; 9 Cowen, 316; Kinney v. Collins, 4 i 

Litt. 289; 4 ib. 317.] ‘aig t 
4. The debt being the principal, and the mortgage only the oe 

incident, the creditor has a right to pursue all his remedies until a “oe 





satisfaction. [Duval’s heirs v. McLoskey, 1 Aia. Rep. N.S. * 
708; Story’s Equity, 1016.} 

5. The-courts look at the intention of the parties; and if no- 
thing is expressed, the lien is transferred with the debt. Hall’s 
adm’r v. Click, [June Term, 1843,] proceeds upon the principle 
that the intention there, was not to transfer the lien. 

6. As the assignment of the debt transferred the lien, the as- 
signee had a right to purchase the equity of redemption. [2 
Cowen, 286.] 

7. Under the general prayer, relief may be granted, such as 
the plaintiff is entitled to. 

















Bowpon, contra, submitted the following points: at 
1. By Martin’s failure to sue the makers at the first#term, he 
lost his recourse upon Lundie, for whose protection alone the 
lien exists. When his liability ceases, the lien is gone. [White 
v. Williams, 1 Paige, 502; Hall’s adm’r v. Click, June Term, ’43; 
7 Gill. & J. 120.] 

2. When the note was taken up by the makers, it was functus 
officio, and no lien could afterwards be asserted by it. [3 Ala. 
Rep. 302, 352.] 

3. Lundie retained the legal title, and is entitled to enforce it, 
as the purchase money is unpaid. [5 8S. & P. 216; 3 Ala. Rep. 
302.] 











GOLDTHWAITE, J.—It is not necessary to put our af- 
firmance of this decree, either upon the ground that the vendor's 
lien was not transferred by the assignment of the note; or upon 
the ground, that the lien was lost in consequence of the omission, 
by the assignee, to take the proper steps to fix the liability of the 
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assgnor; though the Jatter reason was held sufficient in the case of 
White v. Williams, [1 Paige, 502] It is upon the notion of an 
implied agecement, that the assignee of a bond or note, given for 
the purchase of Jand, is permitted, in equity, to enforce the ven- 
dor’s lien; and the case of Hall’s adm’r v. Click, [June Term, 
1843,] is illustrative of the rule. There, it was held, that no such 
implication arose when the note was transferred without re- 
course. Here, it will be seen, that in addition to the lien upon 
the land, the vendor also had the security of another individual. 
If it was conceded, that an agrecment might be implied to per- 
mit the assignee, in this case, to enforce the vendor’s lien, either 
for the entire, or pro 7ata, payment of the note, the agrecment 
must be understood with the reservation, that the rights of the 
vendor should not be impaired by any action of the assignee. It 
is undeniable, that all remedy against the surety upon this note, 
has been lost by taking the land in payment, as well as by the 
cancellation of the ncte. If the assignee could now be peimitted 
to enforce the note against the land, the consequence, to the ven- 
dor, would be, that he has lost, without any ne gligence on his 
part, one of the securities which he had in the first instance. It 
is impossible to infer any such agreement out of the mere fact of 
assignment; and, therciore, we concur in the opinion of the chan- 
cellor, that the bill is without equity. 

It is mt improper to remark, that, as Martin was a sub-pur- 
chaserfrom Milton, it is possible he is not concluded by the de- 
cree of foreclosure, under which the land was sold; and it may 
be, that as a part of the purchase money has been paid to the 
vendor, that he has a right to redeem, although there was a de- 
fault as to the residue. 

Decree affirmed. 
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COOPER v. MADDAN. * 


1, Where sixteen judgments, between the same parties were rendered by a juss 
tice of the peace, and removed by certiorar#™te@the county court, it was com- 
petent for the court to direct that but one bond should be executed, as the 
condition on which the certiorari and ‘supersedeas*shouldsisene. 

. Where several suits are depending between the same parties, 6n appeal or by 
certiorari from the judgment of a justice of the peace, the court may, at the 
instance of cither party, direct a consolidation, unless the party objecting van 
show that he will in some way be prejudiced thereby. 

3. The admission of a party against whom secondary evidence of the contents of 
a written instrument is offered to be given, that the instrament is lost, will be 
sufficient to |et in the inferior proof. 


Error to the County Court of Russell. 


This was a proceeding commenced before a justice of the 
peace on sixteen notes by the plaintiff, against the defendant in 
error, and judgment being obtained by him in all the cases, the 
latter removed the causes by certiorari, to the county court of 
Russell. 

In the county court, the plaintiff moved to dismiss the certiorari 
on the ground that the bond was insufficient, which the ¢ourt re- 
fused—and on the defendant’s motion, the cases were consolida- 
ted, the plaintiff objecting thereto. The plaintiff then introduced 
the justice of the peace, and proved by him, that the notes which 
had been sued on, could not be found by him, after diligent search, 
and that he had inquired of his two predecessors, the first of 
whom had rendered the judgment on the notes, and neither of 
them were able to find them, but the court held this insuflicient to 
authorise the introduction of secondary evidence to prove their 
contents. The plaintiff then offered to prove that the defendant 
had admitted that the notes were lost, as a ground for the admis- 
sion of the secondary proof, but the court rejected it, considering 
it insufficient. The plaintiff then offered to prove that the de- 
fendant had admitted that he was indebted. to the plaintiff in the 
sum of five hundred and fifteen dollars. which evidence the court 
rejected. 

To all v hich the plaintiff excepted, and now assigns for error, 
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1, The court erred in refusing to dismiss for want of a suffi- 
ciént bond, or in notrequiting new bonds. 

2. In consolidating,the,cases against the consent of the plaintiff. 

3. In refusing to admit secondary evidence of the contents of 


the notes. 
4. In refusing to admit proof of defendant's indebtedness. 


Heypeyrept, foryplaintiff in error—cited 1 Ala. Rep. 77; 
2 ib. 58, 


ORMOND. J.—We are unable to perceive any objection to 
the coursé pursued by the judge of the county court, in requiring 
but one bond to be given, as the condition on which the certiorari 
and supersedeas were to issue. It could subserve no valuable 
purpose to require sixteen bonds to be executed, when the same 
defence existed to all the judgments, and the rights of the plain- 
tiffs could be fully secured by one. The certiorari should not, 
therefore, have been dismissed for this cause, and if the bond was 
defective, the defect should have been pointed out, that it might 
have been remedied by the execution of a new bond. 

In Powell v. Gray, [2 Ala. 77,] we held that a writ of error 
would not lie upon the refusal of the court to consolidate several 
cases depending between the same parties, but the question is dif- 
ferent where the court has directed a consolidation. In such a 
case, if injury has resulted to the party objecting to it, it could 
doubtless be redressed on error. But it is difficult to conceive 
that any injurious consequences could flow from such an order 
in this case, nor indeed, how it could be otherwise than benefi- 
cial to both parties. It was the duty of the party objecting to the 
consolidation, to show that it would in some way prejudice him, 
and in the absence of any such suggestion, we must presume that 
no such obstacle exists to the exercise of the power. 

Where secondary evidence is proposed to be offered of the con- 
tents of a written instrument, it must first be shown that it is not 
in the power of the party to produce it. as that itis lost or mis- 
laid, or in the possession of the opposite party. The evidence of 
the justice of the peace, that afier diligent search, he could not 
find the notes, was not sufficient, because it does not appear they 
were ever in his custody, and the narration of what his predeces- 
sors in office told him, was mere hearsay, and therefore, incompe- 
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tent testimony. 


‘ 


notes were lost, w 


have been received. For this error, the judgme 


versed, and the cause remanded. 


MARDIS’ Apw’rs v. SHACKLEFORD. 


1. The deelaration stated that certain notes, accounts, &c. were placed in the 
hands of M. anattorney at law, who undertook to collect them and pay the 
proceeds ty the credilors of B.S» & Co, and the breach alleged was a faileve 
to collect and pay over the money: Held, tat the declaration was not bad, 
for the omission to particalarize by name, the creditors to whum the money 
collected, was to be paid. 

. Itis allowable in pleading to refer, in a subsequent to a preceding cuunt : and 
in an action against an attorney at law, for failing to collect and pay over the 
amount of certain notes, &c. intrusted to him for colle ction Fit the notes, &c. 
are sufficiently identified in one count, the counts that follow, may refer to and 
adopt the description there made, without mentioning their respective amounts, 
und by whom due.) 

the hands ofa third person, to collect and pay o- 

an actid®®for the failure to ecolleet them, ‘ 


. Where claims are placed in 
ver to the creditors of the prepretor, 
and pay over the amount, may be maintained by the latter—the ereditors be. 


ing no parties to the arrangement, or their demands being paid by him. 
Wait of error to the Circuit Court of Talladega. 


This was an action of assumps't by the defendant in error, 
against the plaint ffs. The declaration contains eight counts, on 
the first six of wh.ch, issues of fact were joined, and to the seventh 
and eighth, the defendants demurred seriatim. The seventh 
count alleges that the delendant’s intestate was an attorney at law, 
practicing in the several inierior and superior courts of this State, 
and ath.s request the plaint.{f placed in his hands obligations and 
evidences of debt duc from d.vers persons resident in the same, 
agzregite to the sam of fourteen thousand 


amounting in tl 
three hundred and filty-three dollars and fifty-four and one-fourth 
cents—all of wh.ch are particularly descr.bed by a statement of 


« 
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the names of the debtors, the amount, and when due. In con- 
sideration of the premises, and a reasonable fee to be paid to the 
intestate for his services, he undertook to collect the obligations 
and evidences of debt. and pay the amount thereon received, to 
Henry Hitchcock, in the discharge of certain demands in his hands 
against the late firm of Burke, Shackleford .& Co., of which the 
plaintiff was a partner. The breach alleged is, that the intestate 
did not proceed to recover the money due and owing to the 
plaintiff on the obligations, &c. and pay over the amount in dis- 
charge of the claims existing against Burke, Shackieford & Co. 
as it was his duty to do; but wholly failed to collect and pay over 
the same, &c.; and by such neglect. the plaintiff has been pre- 
vented from collecting the obligations, &c. and has been alto- 
gether deprived of, and wholly lost the same. The declaration 
then concludes with a deduction of the intestate’s liability, and a 
promise by him to pay, &c. 

The eighth count, instead of describing the evidences of debt 
placed in the intestate’s hands, merely declares that they are 
identical with those mentioned in the third and seventh counts, 
and alleges that the money to be collected thereupon, was to be 
paid to divers creditors of Burke, Shackleford & Co., without de- 
signating them in any manner, or stating where their demands 
were to be found. It avers a breach of the intestate’s contract in 
toto, and as a consequence of his default, that the money due the 
plaintiff on the evidences of debt, were wholly lost to him; and 
that he has been compelled to pay the demands against B. S. & 
Co. which the intestate, by his collections, was to have dis- 
charged. This count concludes as that which preceded it. The 
demurrer to each count was sustained,/and the cause submitted to 
a jury upon issues of fact tothe entire declaration, who returned 
a verdict for the plaintiff, for the sum of three thousand and forty- 
six dollars and seventy-five cents; and judgment was thereupon 
rendered. 


S. Parsons, W. P. Cuttton, and Bowpon. for the plaintiff in 
error. The declaration should have alleged, who were the credi- 
tors of Burke, Shackleford & Co., whose demands the intestate 
was to pay with the proceeds of the notes, &c. placed in his 
hands for collection. ‘This much was necessary, in order to 
make it certain to a common intent. [4 Ala. Rep. 70; 9 Johns. 
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Rep. 271; 1 Chit. Plead. 7 Am. ed. 267; Id. 318, 321, 324; 8 
Salk. Rep. 246.] Each count must be complete in itself, and 
cannot be aided by reference to something extrinsic; the eighth 
count is, therefore, bad, because it does not describe the evidences 
of debt which intestate was to collect. [3 Ala. Rep. 103, 244.] 
The seventh count shows that the plaintiff has no right of ac- 
tion; if the intestate failed to perform his part of the contract, as 
the money was to be paid to the creditors of Burke, Shackleford 
& Co. they must sue. [8 Porter’s Rep. 333; 5 Wend. Rep. 235; 
9 Cow. Rep. 115; 3 Johns. Rep. 71.] |The objections to the dee- 
laration are available on general demurrer. [10 East’s Rep. 359.] 


S. F. Rice, for the defendant inerror. The intestate must be 
supposed to have heen cognizant of the residence of the creditors 
of Burke, Shackleford & Co., and of the amounts due them re- 
spectively; consequently, the declaration need not have made a 
special allegation on this point. [4 Ala. Rep. 70; 6 Com. Dig. 
59, (c. 26,) 92; (c. 81.)] The breach and promise are well sta- 
ted, and admitted by the demurrer... [9 Porter, 552; 3 Ala. Rep. 
206; 9 Cow. Rep. 308; 1 Chitty’s Plead. 325, and cases there 
cited; Cro. Eliz. Rep. 749; Step. on Plead. 359, 360; Greenleaf’s 
Ev. 105; n. 1.] It is competent for one count to refer to another 
for some fact to sustain it, and this although it would be incom- 
plete without such reference. [3 H.& Johns. Rep. 28; 4 Am, 
Com. Law Cases, 167, 179.] If the defendants or their intestate 
had used the proper means to ascertain the residence of the credi- 
tors, and could not petform the intestate’s contract for want of 
such knowledge, they should, if it could have availed them, have 
insisted on the matter by way of defence. It was not incumbent 
on the plaintiff, either to allege or prove any thing in respect to 
their knowledge. 


COLLIER, C. J.—1. It is not essential to the sufficiency of the 
declaration, that it should state the names, residence, &c. of the 
creditors of Burke, Shackleford & Co., to whom the intestate un- 
dertook to pay the money realized upon the claims placed in his 
hands for collection. There is nothing in the statement of the 
cause of action, to show that the creditors were designated, or 
that the undertaking was not, generally, to pay the money as col- 
lected, to those to whom Messrs B.S. & Co. were indebted. If 
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the intestate had desired the information nee eg! to enable him 
to appropriate the money, he should have applied to the plaintiff; 
and if he could not thus pyaar ned it, ne rhaps it might have 
availed h mas a defence, to prove that he was in no deiault; but 
was ready and had weenie offered to perform his engagement. 
Be this as it may, the breach alleged, is not that the intestate did 
not pay over, but that he failed to coilect and pay over the claims 
intrusted to him. If there was an entire neglect of professional 
duty, so that no money was realized by the intestate, he had no- 
thing to pay the cred:tors,and his representatives cannot insist 
upon an omission to state their names, residence, &c., as a fatal 
defect in the pleadings. The accountab lity of the defendants un- 
der such a state of fucts, as wiJl be hereatier shown, would be to 
ye plaint. ff} with whom the intestate had contracted. 

. It is objected to the eighth count, that it does not describe 
the ocd which the intestate received for collection, but merely 
refers to ihe third and seventh counts, and adopts the descrip- 
tion contained in the third and seventh counts. The several 
counts of a declaration are regarded as its different parts or sec- 
tions, [Step. on Plead, 2 267 ‘] and in Sita it, unnecessary repe- 
tition should be avoided. ‘Thismay be done by the counts retfer- 
ring to each other; but unless such reference is made, one count 
will not be aided by another; “for though both counts are in the 
same declaration, yet they are as d.stinct as if they were in sepa- 
rate declarations; and consequently, they must independently 
contain all necessary allegations, or the latter count must ex- 
pressly refer to the former.” [1 Saund. on Plead. and Ev. 417.] 
In Ryder v. Robins, [13 Mass. Rep. 284.] the first count con- 
cluded that the defendant, “though often requested has never 
paid, &c. but neglects and refuses, &c.,” but the second contain- 
ed nosuch averment or any thing equivalent: Held, that the al- 
legation of the first, might be applied to the second count. And 
in Dent's adm’r v. Scott, [8 Har. & J. Rep. 28,] it was consider- 
ed to be sufficient for one count to set out a consideration, and 
for the other counts seeking to enforce a contract founded upon 
the same consideration to refer to it. Each count t it was said, 
need not contain a complete deck: ration in itself, but by a refer- 
ence to another, its defe cts would be supplied. The case of 
Maupay v. Holley, [3 Ala. Rep. 163,] is entirely consistent with 
the authorities cited. That was an action of assumpsit, and the 
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declaration contained two counts. in each of which the contmeet 
was stated d ff rently. The court said, “where_a declaration 
contains several counts, each count is cons dered as the statement 
of a different cause of action; end where issue is taken upon alll, 
the plaint.ff .s ent tled to recover, upon prov.ng the allegations of 
either.” The citatons made, are d.rectly in point, and in recog- 
nizing them as authoritative, we necessarily attain the conclusion 
that the objection to the eighth cou nt i is not well taken. 

3. In respect to the right of the plaintiff to maintain an action 
for the brea ch of the intestate’s contrac is we think cannot be 
doubted. The undertaking was, to collect the obligations and 
evidences of debt, and pay the amot nerec ‘ollected, to the 
creditors of Messrs B.S. & Co. Under this agreement, no legal 
right to the claims vested in the ereditors, and it Was only after 
the money had been collected, (if at-all) that they could maintain 
an action aganst the intestate fer the failure to pay it over.— 
Hitchcock, et al. ikens & Son, [8 Porter's Rep. 233] which 
was cited for the plaintiffs in error, is unl:ke the 


present. There, 
the plaintiffs were judgment ere dito rs of a third person, who in 


consideration that the former and « rediters would extend 
the time of payment of their - snamnds to a day ce ssieeuile con- 
veyed by deed, to the “det fendant, in trust, to secure the debts due 
to the plaintifls and other creditors, certain property. The trus- 
tees sold a part of the property, and received about eighteen hun- 
dred dollars; to recover the amount due them, . the plaintiffs 
brought an action of esswumpsi’, and declared, first, on the spe- 
cial contract; second, to he d received. It was shown 
that the plaintiffs had sv wpeide d proceedings on their judgment, 
and that their execution was entitled to precedence over all 

others, except one for two hundred dollars. The court held, 
that where one man has money which ex aequo et bono belongs 
to another, if there be no contract modifv'ng the general liability 
to pay. the person entitled to the money may recoverit inan 
action for moncy had and received; and this, although he knows 
nothing of the party who has the right—the law itself creates the 
privity and the promise. In that case, the plaintiffs were entitled 
to the money as soon as it was collected, and being a party to the 
deed of trust, could have sued the trustee for neglecting to per- 
form his duties as such. But in the present case, the undertaking 
to collect the notes, does not seem to have enured to the creditors; 
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they were not parties to the contract between the plaintiff and 
the intestate; and at must, could only claim the money when col- 
lected of the intestate or his representatives after his death. 

- Ifa right of action for the failure to collect, ever vested in the 
creditors of B.S. & Co., so far as the eighth count is concerned, 
the allegation that their demands had been satisfied by the plain- 
tiff, would revest him with the title to the claims in the intestate’s 
hands, and entitle him to sue, in the form in which he has in the 
present case. 

Without extending this op:nion to greater length, we would 
merely remark that we consider the seventh and eighth counts, as 
entirely unexceptionable. The judgment is consequently af- 


firmed. 





GOODWIN, use or Have, Apm’r or Woops, v. HARRISON. 


1. Under the statute authorising discoveries in suits at law, it is with the 
party exhibiting the interrogatories to elect whether he will have the adverse 
party attached and compelled to answer, or continue the cause, or when the 
defendant is required to answer, to have him defaulted for a failure to answer 
within sixty days after service. 

2. It is discretionary with the court to set aside a default entered upon a failure 
to answer in such a case, but this discretion ought not to he exercised, unlessa 
satisfactory reason is shown for the failure to answer, and the showing in all 
cases where practicable, should be accompanied by full and explicit answers. 

3. A demurrer to a plea of the statute of limitations, pleaded by name only, with 
the consent of the parties, raises no question but the one whether the statute 
can be pleaded to the action. 

4. Aparty,to whom a chore in action is due by parol only, cannot be a witness 
against the defencunt, although the suit is for the use of another, and all his in- 
terest in it is extinguished 

5. One species of open accounts is, when there are running or current dealings 
between the parties which are kept unclosed with the expectation of fresher 
transactions. 


Warr of error to the County Court of Dallas county. 
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Assumpsit by Goodwin, as surviving partner of Wood, de- 
ceased, on the common counts, one of which is for money lent. 
The defendant pleaded, in short, by consent—1. Non-assumpsit. 
2. Payment. 3. Statute of limitations. This last plea was de- 
murred to, but the demurrer was overruled. 

Interrogatories, in the nature of a bill of discovery, under the 
statute, were filed, and the defendant having failed to answer them 
within 60 days from their service on him, the court, on motion of 
the plaintiff, set aside the defendant’s pleas, and ordered a judg- 
ment by default to be entered; but afterwards, in the same term, 
on motion of the defendant, set aside the default on payment of 
costs of the term, and reinstated his pleas. 

At the trial, the plaintiff offered A. M. Goodwin, the nominal 
plaintiff, as a witness. The defendant opposing his introduction, 
the plaintiff offered to prove, by other competent witnesses, that 
the mercantile firm of Woods & Goodwin was dissolved in 
March, 1837; and, also, that M. G. Woods, one of the partners 
therein, and since deceased, took all the assets of the co-partner- 
ship, and agreed to pay all the debts. He further otlered to 
prove, that Woods, long since, and before the commencement of 
this suit, had paid all the debts of that firm, which were known or 
believed to exist; and that the choses in action, standing in the 
name of the firm, formed a part of the personal estate of Woods, 
and had passed to his personal representatives; also, that from 
the dissolution of the partnership until, and at the trial, Goodwin 
had no interest in the cause of action, nor was he in any way lia- 
ble for debts of the said firm; nor interested in the event of this 
suit, except a liability for costs. The real plaintiff, Hale, also de- 
posited in court a sum of money sufficient to pay all costs, which 
had accrued, or could arise. The witness was, notwithstanding, 
rejected. 

There was evidence before the jury to show, that two pieces of 
goods, part of those contained in the general account sued for,were 
sold at an agreed price; that nothing was said at the time as to 
the period when payment should be made, but it was the custom 
of merchants, and the rule of the firm, known to its customers, 
that articles, thus purchased, were to be paid for on the Ist Janu- 
ary thereafter. 

On this evidence, the court was requested to charge the jury, if 
this proof satisfied them that at the time of sale, a price was 
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agreed on, and the tine of pavment fixed, with respect to the 
goods spoken of, then, so far as these articles were concerned, 
the statute of limitations of thre ‘¢ years did not apply. This was 
refused; and the jury "inst tructed, that in this case, under the plead- 
ings, the statute of [imitations of three years would apply, if the 
articles were sold to the defendant by a merchant in the ordina- 
ry course of his basiness, whether the price was agreed upon or 
not, provided there was not an agreement more specific with ree 
spect to the time of payment, than the gencral understanding 
that the price should be due on the Ist January next after, ac- 
cording to the custon of merchants. 

The action of the court on these several pomts, was excepted 
to geen piaintili, and he assigns as error— 
1. The reinstating the defendant's pleas aiter the default was 
allowed for his omission to answer interrogatories. 

2. The overruling of the demurrer to the plea of the statute of 
limitations. 

The refusal of the court to allow the nominal plaintiff as a 

witness. 

4. In refusing the charge requested. 

Evans, for the paint? in error, as to the Ist and 2d assign- 
ments, cited Clay’s Digest, 8il, § 166; I Ala. Rep. N.S, 124. 

As to the 8d, 8 Binney, 386; 6 ib. 478; 2 Dallas, 172; 4 Dallas, 
137; 2 Bay, 93; 1 Peters’ C. C. 801; 2 Stephens’ Nisi Prius, 
1737; 1S. & P. 17; 1 Ala. Rep. N.S. 506; 1 Ala Rep. N.S. 
371. 
Epwarps, contra, cited 2 Ala. Rep. N. S. 100; 1 ib. 62. 


GOLDTIIW AITE, I~. The plalntiff’s first exception 
questions the power a the county court to set aside the default 
entered in this case, in consequence oi the failure of the detfend- 
ant to answer interrogatories filed under the statute. The act 
provides, that when the party fails to answer for sixty days after 
service, or answers evasively, the court may attach the party, 
and compel him to answer in open court; or may continue the 
cause; and require more direct and explicit answers; or, if the 
party be the deiendant, it may set aside his plea or pleas, and 
give judgment against him, as im rowy [Clay’s Digest, 341, 
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§ 160] And we thnk it must be construed as giving the adverse 
party the election to scl-ct ether of the modes. pointed out, as 
otherw se the obj-ct of the enactment might oftentimes be suc- 
cesstul!y evaded. 

£. But, wh le the party has his elect‘on, which of these modes 
shall be adopted by the court, at his instance, we think it entirely 
competent for the court, on the application of the party against 
whom the interrogatorics are filed, on a sufficient showing, to ex- 
tend the t:me forthe answer, or even to set aside the default oc- 
cas.oned by the neglect to answer w.th.n the time specified by the 
statute. It is obv.ous that cases may ex'st where the service is 
made on an attorney, that his cl.ent may not be advised within that 
time. or he may rcs.de at so great a d.stance that information can- 
not be gvenhan. fn such, and sm.lar cases, the statute might 
work irreparable m sch.ef, if the c».rts had not the discretion to 
enlarge the t.me; and the same evils might result if a default in- 
curred could not be set aside. 

The court trying a cause can always control it, by setting aside 
any interlocutory, or even final judgment, and we can see no 
reason for suppos ng that these means of preventing apparent 
injust.ce, may not be applied to the statute referred to. 

As the sett.ng as.de-the default, and reinstating the defend- 
ant’s pleas, must be cons dered as the exercise of a discretionary 
power, it is no more the subject of revision here, than would the 
allowance ofan amendment of plead.ngs, or the award ofa new 
trial. We may remark, however, that this discretion ought ne- 
ver to be exere.sed, unless a sat.slactory reason is shown for the 
om:ss.cn to answer in proper t.me: and this, in all cases where itis 
pract cable, should be accompanied with full and explicit answers, 

8. The demurrcr to the plcas of the statute of limitations, was 
properly enough overruled, because there is nothing for the de- 
murrer to act upon. The plea is not drawn out, but is inter- 
poscd, by its nome meicly, w.th the ccnscnt. as the record states, 
of the parties. We can only remark, if parties will consent to 
th.s mede of pleading, they cannot afterwards be heard to com- 
pla.n, that Cneugh.s not stated. The only question which arises 
on such a demurrer is, waether the statute of limitations is an 
apprepriate plea to an action of assumps.t. And in this aspect, 
We prcsume it .s suflic.cntly answered. 

4. The qucstion, growing out of the refusal to allow the nomi- 

56 





442 ALABAMA. 


Goodwin use of Hale, Adm’r of Woods, v. Harrison. 











nal plaint.ff to be exam:ned asa w.tness, is, we th.nk, concluded 
by the decision of th:s court. in Stone, et al v. B.bb, [2 Ala. Rep. 
100.] The witness, in that case, was the pla.nt.ff in the suit; but 
he was merely a trustee, hav.ng no interest whatever in the sum 
sought to be recovered. except a claim to comm ssions, which 
he relinquished to the cestui que trusts, and they deposited a sum 
in court sufficient to pay the costs. It was held, that he was not, 
nor could be made, a competent witness; and we then recogniz- 
ed, as a well settled rule, that parties to the record, liable for ei- 
ther direct or consequential costs, are interested in such a manner 
that none but the adverse party can ext.ngu.sh the interest, and 
thus make the party competent as a w.tness. 

The rule, which excludes a party on the record from being a 
witness in general, doubtless had its or.g:n in the fact that such a 
party was always interested; but it is very questionable whether 
it ought not now to be supported from motives of policy. In 
modern times, so many ways have been devised of assigning and 
transferring choses in action, that there 1s danger, if the rules are 
further relaxed, that these may be created, as well as assigned, if 
the parties, to whom they are due, can establ.sh their existence 
after transferring their interest to others. It may be said, when 
the chose in action is evidenced by a written prom:se to pay, that 
it may even now be establ.shed by the test'mony of him to whom 
it is made, when he has ass.gned it to another. and also divested 
himself of ali interest. However this may be, it is certain, in 
that case, that more checks exist than do when the contract is 
verbal only. We are aware ol no dec:s.ons, other than those of 
Pennsylvania, and the circu.t court of the Un.ted States for that 
district, where a plaint.ff on the record has been allowed as a 
witness against the consent of the defendant. All the cases bear- 
ing on this question. English as well as Amercan, have been col- 
lected in Cowen & Hill's notes, [pp. 183 to 142 and 1548,] and 
the weight of authority seems to preponderate greatly against the 
admission of a party in such acuse as this. Our conclus.on, on 
this point of the case, is, that the nominal plaint.ff was properly 
rejected as a witness. 

3. The other remaining question is, whether the charge of the 
court, with respect to the operat.on of the statute of limitations, 
can be sustained. It appears, that in the general account of the 
plaintiff against the defendant, were two pieces of goods, of 
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which the price was agreed upon by the parties, but nothing was 
agreed as to the period for the payment; the general usage of the 
firm, and the custom of the merchants, known to all its custom- 
ers, including the defendant, was, that goods, purchased during 
the season, were to be paid for at the end of the year, 

It is ins:sted, that here the time of payment, as well as the price, 
was ascertained; and, therefore, so far as these goods were con- 
cerned, there was not an open account within the decision of 
Sheppard v. Watk ns, [1 Ala. Rep. N. S. 62.] _ It is true, in that 
case, we came to the conclusion that the account was open, be- 
cause the price was not agreed upon between the parties; but we 
apprehend this is not the only criterion by which an open account 
may be determ:ned. In common parlance, an account is said to 
be open whenever there have been running or current dealings 
between the parties, which are kept unclosed with the expecta- 
tion of further transactions between them. In such a case, it is 
obvious that the accounts are open, and while it remains so, it is 
w.thin the statutory bar of three years. There was, then, no er- 
ror in refusing the charge requested; nor is the one that was giv- 


en obnox.ous to the charge of m.sleading the jury. 
et the judgment be aflirmed. 





JOHNSTON, ADM'R, er at. v. THE HEIRS OF 
HAINESWORTH. 


1, The case of Johnston v. Glasscock and wife, [2 Ala. 218,] reviewed and af. 
firmed ax to the necessary allegations in a bill filed to set aside a will admitted 
to probate by the county court. 

2. Axa general rule, the conrt of chancery should not direct an issne to be tried 
at law, unless the evidence is so conflicting as to make it difficult to attain 
any certa n conclosion ; but the statate appears to make the case of a bill filed 
to set aside a will, an exception tothe general rule, and, and to give the chan- 
ev] or the power to direct an issne whenever he thinks proper. 

3. Devisavil rel von is an issue in fact 

4. An issue out of chincery ought not to be directed until the answers are in, 
and the testimony taken. 
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5. Infant defendants must be served with process, and the rules adopted in le4l 
did not materially cl ange the law in this respect, 

6. Objections to the time of making a party must be made in the court below, or 
they cannot be raised in the apy ellate court. 


Error to the Chancery Court of Washington. 


The bill was filed by the defendants in error, to set aside a 
nuncupative will. The complainants allege that they are the 
heirs of James T. Hainesworth, deceased. That Levin Huaines- 
worth, father of James T., departed this life subsequent to their 
father, leaving a large estate; a daughter, Nancy Philips. who, 
with their father, were the ch.ldren of the first marriage; and a 
widow and four children, the product of the second marriage, all 
minors. That the orphans’ court of Wash.ngton has adm.tted 
to probate a paper purporting to be the nuncupat.ve w.ll of the 
said Levin Hainesworth, by wh.ch the just cla.ms of complain- 
ants and Nancy Philips were ent.rely excluded. 

The bill further charges, that the test.meny taken to establ’sh 
said nuncupative will, docs not show why a wr.tten w.l] was 
not prepared and signed by the deceased. Nor do the proceed- 
ings of the court show that the perscns present were called upon 
by the said Levin to w.tness that such was hs w.ll; and docs not 
show but that the sa.d nuncupat.ve wil was proved w.th.n four- 
teen days after the deathof said Lev.n. That they had no op- 
portunity of contesting the probate of said paper, not hav.ng had 
notice. That the estate was appraised at upwards of $16,000; 
and that letters of administration, with the will annexed, were 
granted, in 1833; and prays that James Johnson, the adm.n.stra- 
tor, and the widow and m.nors be made partics; and further pray 
a division of the estate of the deceased, accord.ng to law, among 
the heirs. 

The will and probate, from the records of the county court of 
Washington, are as follows: 

“The last will and testament of Levin Ha‘nesworth, of the 
county of Washington and State of Alabama, deceused, declared 
by hm by word of mouth, the 3d Janury, 1833, v.z: He gave all 
his real and personal property. wh.cih he d.ed seized or pusscssed 
of, or right of recovery in chese or act.cn, or otha w.se, to h’s 
present wife, Martha Ha:ncsworth, and h.s four ch.ldren, whch 
he has by said Martha, his wife, viz: my son Lev.n Hainesworth, 
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my daughter Sarah Ha‘ncsworth, my son W.llam Hancswoith, 
and my son John Haincsworth. to be cqually dv.ded between 
them; to share, and share al ke, of allthe preporty and r ghts, as 
aforesaid, named or stated, to them, the.r he.rs end ass gus for- 
ever These were the words spoken by the sa.d dc cexscd, Le- 
vin Hainesworth, in hs proper m.nd and memcry, in hs own 
house, and on his death-bed. in the prescnee of us, who have here- 
to subscribed our names as witnesses, 2d Ic bruary, 1833. 

Dante. Raine, 

Josern ANDERzON, 

Witiram C. Wiuutrorp. 

State of Alabama, Wash‘ngton county.—Pcrsenally came into 
open court, Daniel Rances, Joseph Anderson und Wallam C, 
Williford, who being first duly sworn upen the holy Evangel sts 
of Almighty God, upon their oaths did say, that they we re pre- 
sent with the w.th.n named Lev.n Ha-neswerth. now decexsed, 
at his own house, in hs lust s ckness, and but a very short tme 
before his decease, and heard hm publ.sh ind declare hs w sh 
and desire in words to the same cflict of thuse eenta ned .n the 
within instrument, wh.ch has snee becn committed to wr.t.ng, 
and to which they have severally subser.bed their namcs as wate 
nesses; and they further state, upon ther vaths, that the said 
Levin Hainesworth was, at the tanec of utter.ng sa.d words, of 
sound mind and memory. 

Sworn to in open court, this 11th day of Fcbruary, 1833.” 

Subpoenas were executed on the wdow and two of the mi- 
nors, and on the admin.strator, who was aiterwards appo.nted 
guardian ad litem. 

The widow, admin'strator and guardian ad litem answer, 
stating, in substance, that the w.ll was adm.tted to probate at the 
instance of the widow of deceased: that it was establ.shed on the 
proof offered, and wh.ch shows that the testator wis in h’s pros 
per mind; that it was in hs own house, en hs death be d in ex- 
tremis; that no wr.tten w.|] was made, because there was no per- 
son present capable of wr.tng ene, and there was not .suthe.cnt 
time to send for such person; that the compla.uants and Nancy 
Philips were excluded, becacse they had thea full share of the 
estate in the life time of the testator. 

Upon the coming in of one of the answers, the court directed 
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an issue at law to be tried, to ascertain whether the nuncupative 
will was val.d or inval.d. 

On the 6th of October, 1835, the following agreement was en- 
tered: 

It is hereby agreed, that the answer required to be filed in this 
cause by Johnston, adm nstrator, be suspended, and further time 
granted to file the same up to the t.me of call.ng the said cause 
at the spr.ng term. 1835, of this court; and that the s:id cause shall 
be tried upon the ‘ssuc now made up, and such others as may be 
made; and either has leave to take test.mony so far as relates to 
the chancery proceed ngs, on g.v.-ng requ s.te notice. 

From that time, the cause was cont nued generally, to await 
the trial of the .ssue at law, unt the March term, 1841, when 
the following order was made: 

In this case, the defendants, in conform:ty w:th the order of the 
court in chancery, subm.t the follow.ng issucs, to wit: «Whether 
the nuncupat.ve will of Levin Ha nesworth, deceased, be valid 
or invalid”; and the said defendauts aver that the said nuncupa- 
tive will is val.d, and ths they are ready to ver.ty. 

Bayiey & Erwin, for defendants. 

And the said compla-nants aver, that said will is invalid, and is 
no will; ‘and this they pray may be inquired of by the county, &c, 

Parsons & Cooper, for complainants. 

Upon this issue, the jury returned a verd.ct, “That the deceas- 
ed made no nuncupat.ve w.ll”: which was ordered to be certi- 
fied to the court of chancery. 

At the January term, 1843, the court, on motion, previous no- 
tice having been given, — the complaina.ts to amend 
their bill, so as to make Nancy Philips a party complainant; 
and, also, to enter on the record an order, previously made, di- 
recting the transcript of the records of the circuit and county 
courts of Washingtcn to be filed as evidence in the cause. 

Upon the hearing, the chanccllor decreed, that the verdict of 
the jury, on the tr.al of the issue, be establ.shed; that the nuncu- 
pative wall of Lcv.n Hainesworth, and probate thereof, be set 
aside, and hi, estate be d.sir.buted as in case of intestacy; and 
directed an account, &e. 

The errors ass gned are— 

1. In not d.sin.ss.ng the ball. 

2. In sett.ng as.de the will. 
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3. In decreeing aginst two of the defcndants, on whom sub- 
poenas had not been served. 

4, In mak:ng Nancy Ph.l-psa party after verd'ct. 

5. In send.ng the issue of devisavit vel non to the jury, before 
any depos.tions were takcn, or before the cause was set for 
hearing. 


Joun Gay e. for plaint:ff in error. At the time th’s bill was 
filed, there was no rule of pract.ce adopted as to service of pro- 
cess on infants; and, therefore, the Engl sh practice prevailed. It 
was necessary to execute the process, ether on the infant, his 
parent or guard.an, if w.th.n the State. The infanis in this case 
may be over 14 years of age; and, therefore, entitled to select 
their own guardian. 

Though a motion te amend, by making a new party, is received 
with indulgence, yet it is tuo late aiter an issue has been submit- 
ted to a jury, and their verdict returned. [1 Hoff. C. Pr. 284.) 

A court of chancery may, in its d seret.on, scnd an issue to be 
tried by a jury; but where the facts can be suthe ently ascertained 
by the court, it is an abuse of its d.scretion to refer it to a jury. 
[5 J. C. 119; 6 id. 257] Its never done, unless the evidence is 
contrad.ctory, or nearly balanced. and a cross exam‘nation is ne- 
cessary. [Hoff C. Pr. 502, note; 3 Paige, 547; 3 V. & B. 42; 3 
Merivale, 167, n.; 18 Vesey. 481; Fonblanque, 498.] 

In England, the jurisd.ction of the court of chancery over wills 
is incidental only; but in th:s State, under our statute, its jurisdic- 
tion is complete. If, then, a chancellor can send the case to a 
jury, where the issue is made up to try the validity of the will, 
and not to ascerta:n any part.cular fact, as whether the testator 
died at h's own res.dence, or whether the will was made during 
his last s.ckness, the very object of the statute will be defeated. 

Lastly, there is no equty inthe bill. The stat.ng part of the 
bill alleges but two causes of compla:nt: that it does not appear 
from the record of the county court, that there was no written 
will; and that the persons present were called on to bear witness 
to the nuncupative w.ll. The rel.ef prayed is, that the estate be 
distributed accord.ng to law—not that the wl be set aside. 

These are objections, not to the w.ll, but to the record; and it 
would seem that the relief is expected, not trom the defects of the 
will, but from the om.ss.ons of the judge of probate to place on the 
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recor) the mritters before stated. It is adin‘tted, in Johnson vy, 

rasscocs. [2 Ala 218] .t wis held, that it was not necessary in 
abiltssctas lea wil, for the complanint to allege any thing 
More thin the tte by wich he his a rght to investigate the 
probate, and a priyer tor reel but he ins sted, that the point did 
not arse in thitciss, and was, theretore, but a diclum, however 
weil it appears to have been cons.dered. 

The bil, he cortended, should conta’n such a statement of 
frcts as, if adootted by the defendant, would enable the court to 
grantthe relef prayed. Ail or.g nal b.lls require to be answered. 
The answer mast be respoms ve to the b.ll; and the bill and an- 
swer, underour praet.ce. form the .ssae. By requiring the party 
to contest the wll. chancery, it mast be presumed it was in- 
tended to roqare an adherence to the pr.ne.ples of courts of chan- 
cery; othorw se it m ght, w.th great proprety, have been left 
w.th the orphans’ court. 

The opinion, in that case, rests upon three assumptions — 

1. That a probate, in our courts, answers to the probate, in 
common form, .n the eccles ast.cal courts. 

2. That n the act.on of ejectment, brought to contest a will 
of real estate wu England, the probate is not prima facie evidence 
in favor of the wil. 

3. That the b.jl in chancery here, is to accomplish the object 
of anej ctment.n England, or the probate in solemn form; and, 
therefore, noth nz mores necssary to be set forth in the bill than 
would be requ red .n proof in the act.on at law, or the proceedings 
in the eccles.ast.cal court—that the compla.nant is heir or next of 
k n. 

It 's true, thot the rules of ev:dence and its effect are the same 
in both courts; but the mode of procezed.ng is totally different. 
Thus. if ejectinent be broaght by the he.r,a prima facie case will 

emade out by show.ng that he is heir, and if a fraudulent deed 
be set up, he may .mpeach it by proof; but if he file a bill to set 
as.de the deed, he must not only show his title to recover, but his 
b.ll mast set vat the c.rcamstances of the fraud. [Story’s Eq. Pl. 
214] 

The d.fliculties. suggested in the op‘nion, that would arise from 
requ.r.ng the pla.nt.ffto prove a negat.ve, furnish no reason why 
he should not be requ.red to allege it. This is very frequently the 
case in cuuncery, as Where an instrument has been forged, or the 
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person making it is of unsound mind, or where the equity consists 
in a want of notice. Inthese and similar cases, though the alle- 
gation must be made, the burthen of proof is cast on the other 
party. 

He further insisted, that the proof of wills in this State answer- 
ed to the proof in sulemn form in the ecclesastical court. The 
citation of those interested in the will, the proof by witnesses, &c. 
all correspond with the probate of a will in solemn form in the 
ecclesiastical court. [1 Lomax on Ex. 97, 89; Clay’s Digest, 
303-4. | 

If, then, an action of ejectment were brought in this State, to 
contest a will by the heir, as it undoubtedly might be, [Lo- 
max’ Ex’rs, 187; 1 Le gh, 287; 2 Rand. 198; 4 id. 585,] the 
probate would be conclusive. Or, if a will be offered for pro- 
bate, and rejected by the probate court, this, as the decision of a 
competent judicial tribunal, will condemn it forever. 

A will of real estate cannot be admitted to probate in England; 
and that is the reason why the probate cannot be admitted in an 
action at law. 


Gispons, contra. The subpoena to the mother and her chil- 
dren, is served on her and two of the childrenonly. Afterwards 
a guardian ad litem is appointed for the other two, upon whom 
a subpoena is served, and who answers. The clear inference 
is, that the two, not served with process, are of very tender 
years, and that service of process on them would be nugatory. 
Besides, the subpoena against them was served on the mother. 
The answer, put in for them, contests the whole will, and the mat- 
ter has been litigated for them irom that day to the present. 

As to the amendment, a bill may be amended at any time by 
adding parties. [1 Hoff. C. P. 284; 1 Smith’s P. 295; 4 John. C. 
R. 363; Edwards on Parties, 17.] 

There certainly cannot be error in sending an issue to be 
tried at law, when the statute gives express authority to the 
court to do so. 

This case cannot, in principle, be distinguished from that in 2 
Ala. 218; and it is not, therefore, necessary to reply further. 


ORMOND, J.—This bill was filed previously to the decision 
of this court in Jobnston v. Glascock and wite, [2 Ala. 218.}— 
57 
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Before the decision in that case, some uncertainty prevailed as to 
the necessary allegations ina b.1] contest.ng the valid:ty of a will, 
which the county court had adm tted to probate. In that case, it 
was held that it was sulfic:ent for the heir at law, or next of kin, 
toallege the title by which the right to investigate the probate 
was derived, and the prayer for relief. The bill in this case, 
though not very technically drawn, Contains substantially these 
requisites, and is therefore sufficient. 

The point just cited, has been controverted with great earnest- 
ness by the counsel for the plaintiff in error, but after again con- 
sidering it, we are satisfied it was correct. 

It is supposed that a ball of this description, is like any other bill 
in chancery, and governed by the same rules. To a certain ex- 
tent, this is doubtless true—if those claiming under the will, ad- 
mit its invalidity, it would be unnecessary to proceed further, ex- 
cept to distribute the estate. But ifthe allegations of the bill are 
denied, must their correctness be ascertained by the proof of two 
witnesses? This would certainly defeat the very object the Le- 
gislature had in view—a new trial of the validity of the will—it is 
in effect,a mere offering of the will again for probate, by those 
claiming under it. and upon them the burden lies, of proving it— 
We think it, therefore, clear, that the quantity of proof necessary 
to be adduced to support the original probate, cannot depend on 
the answer of those claiming under the contested will. If then 
the denial in the answer of the allegations of the bill would not 
affect the proof necessary to be adduced, it goes far to show that 
such allegations are unnecessary; the whole design of the legis- 
lature being to open the probate of wills in certain cases, and to 
require those claiming under them, again to establish their va- 
lidity. 

It is also urged, that the issue which in this case was directed 
to be tried by a jury, was improper; that the jury could not pass 
on the entire question of the validity of the will, although it might 
settle or ascertain some disputed fact. 

The general question of issues out of chancery. was expounds 
ed by this court in Kennedy v. Kennedy, [2 Ala. 571,] in which 
the right and the duty of a court of chancery to determine ques- 
tions of fact, is explicitly asserted; and that it should not award 
an issue to be tried at law, unless the proof was so conflicting as 
to make it difficult to attain any certain conclusion. The case of 
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an heir at law, contesting the validity ofa will, has, however, in 
England, aiways constituted an exception to this rule, [2 Ala. 
Rep. 625, and authorities there cited.| The statute, too, under 
which this proceeding was _ had, gives the chancellor the power 
of directing an issue in fact, whenever he thinks proper, and we 
think it cannot be questioned that devisavit vel non would be an 
issue in fact, within the meaning of the statute. 

The objection that the issue was directed before the testimony 
in the cause was taken, and even before all the answers were in, 
isa more serious one. Until the testimony is taken, it cannot be 
known whether any conflict will arise, so as to make it necessa- 
ry to refer the decision to a jury, and it is premature to direct one 
previously. [Hoff. C. P. 502.] We do not see that this case 
forms any exception to the rule. If, however, this were the only 
error in the record, it might perhaps be cured by the subsequent 
agreement of the parties. 

The omission to serve the process on two of the infant defend- 
ants, isa fatalerror. The rule of chancery practice, [Clay’s Di- 
gest, 612,] requires all subpoenas on resident infant defendants 
over fourteen years of age, to be executed on them personally, 
and if under that age, upon those who have the charge of them. 
These rules were adopted in 1841, many years after these pro- 
ceedings took place, but they are not materially variant from the 
law, as it existed previously. [Walker v. Hallett, 1 Ala. Rep, 
390.] Here the subpoena was not executed on two of the in- 
fants, but as it was executed on their mother. it is insisted that we 
must presume they were under fourteen years ofage. No pre- 
sumption or intendments can be made against infants. For any 
thing shown to the contrary, they may have been over fourteen 
years of age, and indeed it does not appear by the record, that 
they have had constructive notice by a service of the subpoena 
on any one having the custody of their persons. 

The amendment of the bill by making Nancy Philips a party 
after verdict upon the issue at law, was an irregularity, but no 
advantage can be taken of it in this court, as it does not appear 
to have been objected to in the court below, which will be held to 
be a waiver. This was so decided in the cases of Batre v. 
Auze’s heirs, [5 Ala. Rep. 173,) and Erwin v. Ferguson, 
[ib. 158.] 

Let the decree be reversed, and the cause remanded for fur- 
ther proceedings. 
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WALKER, er at. v. THE BANK OF MOBILE. 


1, If the mortgagee has indorsed the notes and assigned the mortgage by which 
they were intended to be secured, he isnot prima facie a necessary party to a 
bill brought for a foreclosure ; and a bill which makes his heirs parties, must 
show their interest by proper allegations, and should contain a prayer for relief 
and process against them. 

2. Non-resident defendants, who are infants, must be notified by publication, &c. 
as if they were adults, and until this is dune, the appointment of a guardian, 
ad litem, is irregular. 

3. A court of chancery may rescind an orfer appuinting a guardian ad litem, 
made pending a cause there, where another person had been previously ap- 
pointed, who filed an answer for the infants. 

4. The act 1305, which provides that before a decree shall be rendered against 
a non-resident defendant, the complainant shall execute a bond for his indem- 
nity, if he should appear and petition for a re hearing, impliedly requires that 
the bond should be made payable to all the defendants, (where there are seve. 
ral) who are non-residents. 

5. A prior or subsequent incumbrancer, although a proper, is not an indispensable 
party to a bill for the foreclosure of a mortgage. 

(i, Where infants are defendants to a bill of foreclosure, the master should ascer- 
tain and report whether it was for their intcrest to sell the mortgaged property 
in separate lots, whether a division can be conveniently made, and which par- 
cel their interest requires should be sold: Further, that he should report such 
a statement of the evidence as would enable the court to judge of the justness 
of his conclusions, if questioned. 


Warir of error to the Court of Chancery for Mobile. 


The defendant in error filed a bill against the plaintiff Walker, 
on the seventh March, 1840, setting forth that the defendant be- 
low, Geo. J.S. Walker, made his five promissory notes, bearing 
date the twenty-second day of May, 1835, payable to Henry 
Hitchcock, deceased, and negotiable at the Bank of Mobile— 
These notes are as follows, viz: The first for the sum of $10,800, 
payable one year after date; the second for $11,600, payable two 
years after date; the third for $12.400, payable three years after 
date; the fourth for $13,200, payable four years alter date, and 
the fifth for $14,000. On the day on which these notes were 
made. the maker executed a mortgage in favor of the payee on 
real estate situate in the city of Mobile, for the purpose of se- 
curing their payment. 
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It is further stated, that the second, third. fourth weal fifth notes 
were before maturity indorsed by the puyce, to the complainant, 
and that the mortgage was transferred accordingly, by a deed 
bearing date the 30th of July, 1838; that although they have be- 
come due and payable, neither the maker or assignor has paid 
them, in consequence of which, the legal estate to the mortgaged 
premises has become vested in complainant. It is also stated 
that Henry Hitchcock has died, leaving Ann Hitchcock, hiss 
widow, and Caroline, Henry, Ethan and Andrew, his children 
and heirs at law; and that Isaac H. Erwin has taken letters of 
administration on his estate. 

With a view to foreclose the equity of redemption of Geo. J. 
S. Walker, the bill prays that he be made a defendant; that a sub- 
poena issue, commanding him to appear and answer the bill, and 
upon his failure to do so, or in the event ot his answering, then the 
claim of the com, lainant be referred to the master to ascertain 
and report what is due thereupon. Further, that a foreclosure 
and sale of the mortgaged premises may be decreed, and that such 
other relief may be grantéd as is agreeable to equity. 

On the same d: Ly when the bill was filed, a subpoena issued for 
the defendant Walker, on which there is an acknowledgment of 
service, subscribed with his name. On the 27th of May, 1840, 
an order was made for publication as to Mrs. Hitchcock and her 
children, all of whom are described as infants residing without 
this State; and their names inserted in the bill. 

Walker answered the bill, admitting that he made the 
notes and mortgage, as stated by the complainant, alleging 
that in 1838, he conveyed his entire interest in the mort- 
gaged premises, to Henry Hitchcock, who entered into the 
possession of the same, and died scized thereof, having first 
made, as the defeneant is informed, a devise ofall his real proper- 
ty. This defendant concludes with a disclaimer of all right to the 
land in question when the bill was filed, or at any time since. 

On the 8th of January, 1841, an alias subpoena was served on 
Isaac H. Erwin. We find m the record a notice in due form from 
the register, addressed to 1. H. E., informing him that he was, at 
the spring term of the court of chancery, holden in 1840, appoint- 
ed a guardian ad litem of the children of H Hitchcock, and on 
the 13th of May, 1841, he filed an answer for himself and these 











454 ALABAMA. 


Walker, et al vo The Bank of Mobile. 


ee — 














infant defendants. Ip their answer it is stated that Henry Hitch. 
cock by deed, conveyed a large portion of the premises in ques- 
tion to Silvia Dole, to secure the payment of twelve thousand 
dollars, accord ng to the effect of notes described in the same; 
which debt it is beleived, is st.Jl due and unpaid, and that Silvia 
Dole has a valid operat.ve claim on the property embraced by 
her mortgage. Further. that James Erwin asserts that he is the 

roprietor of one of the notes descr.bed in complainant’s bill.— 
These defendants do not admit that any part of the debt specified 
in the notes and mortgage is due, and pray that full and strict 
proof may be required. 

It also appears from the record, that Robert D. James was, on 
the 28th November, 1840, appo.nted a guardian ad litem of the 
infant hears of H. Hatcheock, decd, that not.ce of his appointment 
was served on him, on the first of February, 1841; and that he 
filed an answer for the infant defendants, on the 1ith of Novem- 
ber, 1841, in which lic dened all knowledge of the matters stated 
in the bill. and called on the complainant for strict proof. 

It was shown to the court by affidavit, and the production of 
a printed copy. that the order of publication as to Mrs. Hitch- 
cock and her infant children, which was made at the spring term 
of 1840, was regularly published, according to its requirements, 
for six consecutive wecks in a newspaper, and by placing the 
same on the door of the court house of Mobile. 

At the spring term in 1840, a general order was made, giving 
leave to amend by mak:ng additional parties: Under this order, 
the names of Mrs. H.tchcock and her children were inserted— 
and at the spring term in 1841, another order was made, giving 
leave to the complainants to amend the bil by making Silvia Dole 
a defendant. At the succeed.ng term, this latter order was set 
aside on complainant’s motion—the chancellor being of opinion, 
that as Silvia Dole was a subsequent incumbrancer, she was not 
a necessary party. 

On the 18th November, 1841, the notes and mortgage were 
produced and proved, and together with the bill, answers, &c. 
referred to the master to ascertain the amount due to the com- 
plainant on the mortgage; on the next day the master reported 
that the three last notes descr.bed in the bill, with interest there- 
upon, were due. The defendant Walker, excepted to the report, 
because he had not had notice of the time and place, when the ac- 
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count would be taken; and on the 14th Apr], 1842. this exception 
was overruled, and Walker appealed. 

On the 5th of Apr], 1843, on moton of the complainant, the 
order of reference and the appointment of James as the guardian 
ad litem of the infant defendants, were sot aside, and the accep- 
tance of the service of subpoena by Walker, was duly proved, 
It was at the same time ordered, that the b I] be taken as confess- 
ed,as to Mrs. Hitchcock, who had failed to answer the same in 
compliance w'th the order of publication; thereupon, the original ~ 
mortgage and notes being produced and proved to the court, it 
was referred to the master to take an account and report during 
the term, what was due on the mortgage and notes; and also, to 
ascertain whether the mortgaged prem.ses should be sold entire, 
orin separate parcels, so as best to promote the interest of the 
defendants. On the 8th of April, being a subsequent day of the 
term, the court permitted the resolution adopted by the President 
and Directors of the Mob.le Bank, on that day to be filed, which 
authorized the president thereof, to affix the seal of the corpora- 
tion to any bond required by the court, in cases in which it was a 
party. The court thereupon made an order, that the master ac- 
cept of the Bank, and Win. R. Hallett as surety, in the refunding 
bonds required at its then term, in double the amount reported to 
be due in any such cases. On the 12th of April,a bond was exe- 
cuted, according to the previous order, by the Bank as principal, 
and Hallett as surety, iu the sum of sixty-n.ne thousand two hun- 
dred dollars, payable to Mrs. H.tchcock and her children, Caro- 
line, Ethan and Andrew, reciting in the condition that the com- 
plainant had filed its bill, &c., aga.nst Mrs. H. and her children, 
Caroline, Ethan, Henry and Andrew, and others; that herself 
and children had been made defendants by publieat.on; and con- 
ditioned, that if the complainant shall ab de such decree, touch- 
ing the restoration of the estate, or effects to be affected by the 
decree which the court may make, on the appearance or petition 
of the defendants named above, to have the cause re-heard, then 
the bond shall be void. 

On the 14th of Apr.J, 1843, the master reported that he had no- 
tified J. A. Campbell of counsel for the defendants, of the time 
and place when he would make up and state the account; that the 
note for $11,600, due in May 1837, had been pad, but the three 
last notes, with the interest accruing, were still due. Further, 
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that the mortgaged prem’ses should be sold in separate lots, viz 
The property on the west-side of Water sireet. should be sold in 
one lot, and the property cast of water street, should be sold in 
another parcel; that inth.s manner it would scll- to. the besi ad- 
vantage. It is also stated in the report. that the parties had due 
notice of its contents, had filed no exception, or made no objec. 
tion thereto; and thereupon it was ordered and decreed, that the 

gequity of redemption in the premises be foreclosed, unless, &c., 
and that the master proceed to scll the same in conformity to his 
report, at public auction, &c.  Last/y, that the master make re- 
port of his proceedings at the next term, that a final decree may 
be rendered. 


J. A. Camppent, for the plant tls in error, made the following 
points; 1. The heirs of Honry Hitchcock were not made parties 
in accordance with the rules and practice of the court of chan- 
cery—nor is there any allegation in the bill which charges them. 
{1 Ala. Rep. N. 8. 379.] 

2. There should have been proof of the ages of the heirs—no 
appointment of a guardian ad litem shouid have been made until 
after the publication of the order—and the rescission of the or- 
der appointing R. D. James, was irregular and void. [1 Ala. 
Rep. N. 8. 379.] 

3. The refunding bond as it has been called, is not payable to 
all the absent defendants. [Erwin v. Ogden, Ferguson, et al. 5 
Ala. Rep.] 

4. Silvia Dole should have been made a party to the bill, in 
pursuance to the leave granted for that purpose. [1 Ala. Rep. 
N 8. 598 ] 

5. The master’s report should have stated what part of the pro- 
perty should have been first sold; this was necessary to protect 
the interest of the infant defendants. [1 Ala. Kep. 391.] 


P. Puiuirs, for the defendant.—1. The bill as originally filed, 
was against Walker alone, and the prayer was then adapted to 
it; it was afterwards, amended by inserting the names of Mrs. 
Hitchcock and her children, without making a corresponding 
charge in the prayer. This, however, was immaterial, as the 
parties could have had the benefit of every defence, to which, un- 
der any frame of the bill, they were entitled. 
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2. No affidavit of the infiney of the ch Idren of H. H.tcheock, 
was necessary—the decree aiiirms, that the chancellor was sate 
isfied of the fact, and this is suiic.ent. [Levert v. Re dwood on 
Though it may be more regular to appo.t a guardian after the 
order of pabl.cat-on was pibishecs Sat tie rale ted for the plains 
tiffin error on th’s pout, was enicted afier TL. oH. Se Was ap- 
pointed in the present c fe. [Ciry’s Dig. 3 I. The answer of 
the infants was not filed untd aiter pabl.cat.ou was made, and it 
Was not objected that the appowutment was premature; under 
these circumstances, the subsequent recogn-tion by the court, of 
the guardian, is equivalent to a regalar appointment.  Irregu- 
larities are waived, waere partics appear and proceed in the 
cause without object.on. 

3. Although the nam? of one of the absent defen 
ted in the bond, yet the om‘ssion is cured by the cond.:t.on, which 
recites the name of all of them. 

4. S.lvia Dole was not a necessary party. [Cullam, etal. v. 
Batre, 2 Ala. Rep. N.S. 415.] 

5. The decree express!y rec tes that the partes had duc notice 
of the report, &c. The report deciares the proper order of sale, 
and the decree confirins it. It is bel.eved that the objections pre- 
sented to the proceed.ngs-of the court of chancery, are entirely 


4 


lants is omit- 


technical, and such as an appellate court should not consider 
fatal. 


COLLIER, ¢. J.—1. The billas originally filed, was framed 
against the mortgager alone; and his answer, stating that he had 
conveyed to the mortgagee, h's entire inicrest in the mortgaged 


ee aa at ies 1, apne  glasetintl ciel a 
wimg ail rignt to the same, Goudtiess sug- 


premises, and cs Sc 

ested the propriety of miuk ing the hers of the mortgagee par- 
ties. Accord ngly an order was mide in goncral terms, g.ving 
the complainant “leave to amend by miking addtional parties;” 


and without filing a bill for thit purpose, an adJ.tiou was made at 
the end of the stating part of tie b 1] aby, ady betore the court, as 


follows, viz: *Thit thesiud Ht ‘ has snes deceased, and 
that Isaac H. Erwin has taken oat letters of adm n strat.on of'said 
estate, and th ut the sad [.teheoek, at the time of his death, left 
Aon Hitcheock his widow. and Carol.ne, Henry, Ethan and An- 
drew, h:s children and heirs at law.” Tie bill tselt does not show 
that the heirs of the mortgagee, have any interest in the matter 
8 
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in controversy, but it expressiy alleges that the moitzagee ndors- 
ed four of the notes, and transterred the mortgage to the com- 
plainant. Whether the allegaton in Walker's answer, that he 
had conveyed all his interest in the mortgaged premises to the 
mortgagee, who took possess.on and d.ed se.zed thereot, would 
be regarded as evidence of the fact on the hear.ng, we need not 
inquire. There was no attempt to d.sprove it, but the com- 
plainant, in order to obviate the object.on of the want of proper 
parties, inserted in his b.ll the name of the mortgagee’s wife and 
children, and proceeded aga‘nst them as defendants to the bill; 
and the question is, whether the amendment was so made as to 
effect the object proposed. 

If the mortgagee indorsed the notcs and ass gned the mortgage 
in quest.on, prima facie, he would not (f |.v ng) bea necessary 
or even a proper party toa_ bill for ts forcel sure; and a_ bill 
which joins h.s_ he.rs under such ¢ rcumstanecs, should contain 
suitable allegations, show.ng that the.r intercsts would be effect- 
ed by the decree; and pray.ng process of subpoena against them. 
This results trom the rule that requ-res a pla.ntiff to state his case 
with such certa.nty and pree.s.on, as to show not only that he 
has a good cause of compia nt, but upon what grounds he is ask- 
ing relief against each one whom he has made defendant. The 
bill should be complete in itsclt, and so state the case, that the 
court may sce what itis necessary to prove, and what decree 
may be rendered—its detects cannot be suppl.ed by the answers 
or other part of the record. Apply.ng these pr ne ples to the bill, 
and it wll be seen, that the names of the mortgag:c’s real repre- 
sentatives are inserted. although the case stati d shows that they 
have no interest; and Jurther, that they catnot be regarded as par- 
ties, because there is no prayer to charge them as such, or pro- 
cess prayed against them. 

But, for the answer of Walker, disclaimng all right to the 
mortgaged property; and averr.ng that he had conveyed it to the 
mortgagee, and the attempt to br.ng the he.rs betore the court by 
an amendment. we should perhaps be author zd to render such 
a decree as the case requ red. w.thout hav.ng any regard to them. 
In fact, if it were not for the answer, it would be quite immate- 
rial, whether they were made part.cs or not; if om.tted, the bill 
we have seen, would be regular, and as a decrce m ght, upon the 
case stated, be so rendered as to do just.ce to all the parties, their 
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misjoinder would not be regarded at the hearing, or on error, un- 
less the objection had been previously taken. [Story’s Eq. Plead. 
203, 232.) Lmmaterial, we mean so far as respects our action 
upon the record; for the interests of the mortgagees’ heirs, if they 
have any, would not be d.vested by a decree to which they were 
not parties. 

It follows, from what has been said, that the billis defective 
in the particular we have been considering. 1. In not showing 
the interest of the heirs by proper allegations. 2. For the want 
ofa prayer for rel ef and process aga nst them. [Walker, et al. 
v. Hallett, 1 Ala. Rep. 387; Story’s Eq. Pl. 43-4.] 

2. In Walker. et al. v. Hallett, wt supra, it was determined 
that non-res.dent infant defendants must be notified of the pen- 
dency of the su.t, by publ.cat.on, as in the case of adults; ifabove 
the age of fourteen, they should be consulted in the appointment 
of a guardian ad litem, where it can be done without too much 
trouble and expense, of which the chancellor must judge: Fur- 
ther, the court may appo.nt guardians ad litem to non-resident 
infants, but such guard.an should not be appo.nted in any case, 
until after service of process or publication. 

The rules for the regulat.on of the practice in chancery, re- 
quire that infants res d.ug beyond the |.m.ts of this State, may be 
made part.es defendants by publ.cation, and send.ng a copy of 
the order to their parents or e.ther of them, «if in life,” and in case 
of death, upon the natural guardian of such infants. [Rules 3, 
40, 41,Clay’s Dig. 612-16-17.] 

The appointment of Erwin as a guardian ad litem to the infant 
heirs of the mortgagee was made s.multaneously with the order 
of publication; and was irregular, whether considered with re- 
ference to the case c.ted, or the rules of practice. It is needless 
to be more expl.c:t upon th:s po.nt; for it regard is had to our de- 
cisions, there will be no difficulty in avoiding error in the prepara- 
tion of the case for hear.ng against the infant defendants. It was 
entirely competent for the court of chanecry in its discretion to 
have rescinded the order appointing James a guardian ad litem. 

3. The second se:tion of the act of 1805, “empowering courts 
of equity to proceed ag inst absent de‘endants’—Clay’s Dg. 
353, § 45, provides thattie complainant, before obtain.ng a de- 
cree against a non-resident defendant, who has been brought in 
by publication, shall give good and sufficient security, in such 
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sumas the court may direct, to abide such order touc hi ng the 
restitution of the estate or clicets to be aflected by such decree as 
the court may make concerning the sume, on the appearance and 
petition of the defendant. to hay iv eoeuneee rcheard, &c.” There 
can be no qu “ n that a sad taken under ths act, should be 


made payabie to all the non-resident de ents, and the omission 
ofone of the'r names in the fenert, was d “a tles sa mere mistake, 


as indicated by the cond.tton ree.t.ng all their names, and provi- 
ding for the eae of the same duty in favor of each of 
them. Whether the defect in the form of the bond, is of sucha 
character 2s would sith orise a reversal of the decree, we need 
not consider, as it will not probably again oceur. 

4, InCullun, ct al. v. Batre’s ex’, [2 Ala. Rep. 42¢,] one of 


the questions was, whether a subsequent incumbrancer, was an 


indispensable party toa bill for the foreclosure of a mortgage.— 
he court said, “t was competent for the compla‘nant to have 
proceeded aga:nst the sistem igors, W.thout not.c.ng either a prior 


or subsequent incambrencer. The r elits of the former are para- 
mount, and t be concluded, unless he is 
made a party.” Ths case is conclus.ve to show, that Silvia 
Dole, though she may bea proper, is not an indispensable party. 

5. In Walker, etal. v. Hallett, ut supra, where the rights of in- 
fant defendants were concerned, the master reported that it was 
for the intercst of the defendants to sell the estate in separate lots, 
if it can be conveniently divided. The court said, the master 
should have zscertained whether a division could be made, and 
which pzrecl it was most for the interest of the defendants to sell, 
&c.; that he should have rey orted such @ statement of the evidence, 
as would cnable the cvurt to judge of the justncss of h‘s find.ngs, 
if questioned by either party. The report of the master in the 
case before us, docs not conform to the requirement of the law as 
laid down in the case e.ted, wh.ch will be readily perceived with- 
outa part.cular not.ce of the discrepancy. 

It follows from what has been sa.d, thut the dcerce must be re- 
versed, and the cause remanded. 
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ADNT T ~ nan WOANNIW AP ’ r 
HERNDON, vse or WOODWARD, v. TAYLOR. 
1. When snit is brenght on a promissory note, in the name of the payee, for the 
use of anotier, and is produecd inevidenece at the trial, it onghtenet to be ex. 
cluded, although it appears, fiom an indorsement apon it, to have Leen assign. 


ed tv one not conneeted with the suit 5 thee te or il presu nphion insucha case is 


that the note has been returned by the assignee to his assignor. 
r ee ae SP rey neg eer ig) ee oe 
Wrerr of error to the county court of Benton county. 


Assumpsit by Herndon, for the use of Weodward, against 

{ " ° 
At the trial, the note was cficred in evidence; but, it appearing 
from an indorsemcent upen it, to have been assigned by Herndon 
to one Smith, and by lun to cne l’ranc:s, the note was excluded 
from the jury,on mot.cn ofthe deicudant. The plaintiff here as- 


vu 


Taylor, on a promissory note by him payable to Herndon. 


signs th.s as crror. 

Rice, for the plaint:ff in error, cited Pitts v. Keyser, 1 Stewart, 
154; Dugan v. Un:ted States, 3 Wheat. 182; Evans v. Gordon, 
8 Porter, 142; Grigsby v. Nance, 3 Ala. Rep. N. 8. 347. 


W. B. Manrry, contra. 


GOLDTUHWAITE., J.—The note was improperly excluded 
in this case; and, even if it had been before the jury, would not 
have warranted an inierence that the plaint.ff was not entitled to 
sue. When a note is in the possess.on of one who appears to have 
previously transferred it, the legal presumption is, that it has been 
regularly returned to hin. [Pitts v. Keyser, 1 Stewart, 154; 
Dagan v. United States, 3 Wheat, 182.] This is a presumption 
merely, which may be repelled by showing the legal interest to 
be with the party who is shown on the note as its assignee. If 
the person, fur whose use th‘s suit is. instituted, is the bona fide 
holder of the note, there certainly is no reason why he may not 
disregard the endorsements, and use the name of the payce for 
the purposes of the suit; for he cannot sue in his own name, not 
being an indorsce. 

Judgment reversed, and remanded. 
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BARROW, ADMR, v. PAGLES, er at. 


1. The omission to aver in asc’re farias, to show canse w hy an execution should 
not issue ona judgment wineh had been affiemed in the Supreme court, that 
the record of the judgment remained in the inferior court, cannot be taken 
advantage of on d murrer, as speci! demure have been abolished by sta. 
tute. 


Error to the County Court of Mobile. 


Darean, for pla‘ntiff in error. 
STANLY, contra. 


ORMOND, J.—This case is, in all respects, Ike the one 
between the same partics, [p. 422] exeept that it is not alleged 
that the affirmance of the judgment by the supreme court ap- 
pears, by the cert ficate of the clerk. But the om ss.on of prout 


patet per recordum can only be taken advantage of, by special 
demurrer; [1 Ch.tty’s Plead ngs 358;] and as by our statute, all 
special demurrers wre to have only the cfleet of general demur- 
rers, it results that the omsson cznnet be taken advantage of. 
Nor can any injury poss.bly result from th.s view, inasmuch as 
it will always be in the power of the defendant, by the plea of 
nul tiel record, to put the pla.nt.f on proof that there is such a 
record remain:ng m the court, out of wh.ch the scire facias 
issues. 
Let the judgment be reversed, and the cause remanded. 
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LEWIS, er at. sy ruc Next rrienp, v. HUDSON#aAnp 


ANOTHER. 


1, Semble, that where personal property 's given to the snlean? separate use ofa 
feme covert, she may, as incident to such an interest dispose of it by will; and 
althongh she be entitled only to the prefits derivable from the enjoyment of 
the property, she may, under an authority from her donor, declare who shall 
enjoy Wt after her death. 

2. The bill alleges that the person entitled toa life.estate in slaves, is greatly ine 
debted, jndyments for a large amount have been recovered against him, and 
other suits are still pending; he has made an assignment of mach valuable 
property ; complainants have been informed that he ts preparing to remove the 
slaves, and they are apprehensive they will be levied on, pass into the hands of 
strangers, and be carried without the State, so that they will lose their rights, 
or be compelled to assert themin a forign jorisdietion ; that he has been ar. 
rested in Georgia on several ca. sas. given bond and scenrity to take the insol- 
vent oath, tocomply wi h the condition of which, and obtain his discharge, he 
will be compelled to deliver up the slaves; that a third person has interposed a 
claim tothem, which is now lingated with some of the ereditors of the person 
entitled to the present interest; Hold, that these ailegations show such a dan. 
ger of loss of the slaves, as to authorise a eonrt of equity to entertain a bill quia 
timet, at the suit of those entitled in remuinder. 


Warr of error to the Court of Chancery for R issell county. 


The complainants filed their orignal, and an amended and 
supplemental b.|] aga:nst the defendants, Jonathan A. and Grane 
berry Hudson, sett ng forth that Anderson Abercrombie, of the 
State of Georgia, d.d,on the day of July, 1831, convey to 
Charles Abercrombie sundry slaves, (whose names are particu- 
larly mentioned.) “To have and to hold to him, upon trust and 
confidence, to receive and pay the rents and hire thereof to Mar- 
tha E. Abercromb:e, to her sole and separate use, independent of 
the control of her intended hushand, and during the natural life 
of her. the said Martha E.” On the fifteenth of August, 1831, 
Martha E. Abercromb.e intermarried with the defendant, Jona- 
than Hudson; and on the th.rd of May, 1834, she made her last 
will and testament in writ-ng, accord.ng to the laws of Georgia, 
where she then res.ded, by whch she gave the slaves in ques- 
tion to her husband for life, and aiter that event, to be equally 
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divided between the ciildron of Sarah Ann Lew’s, who are the 
complainaitts. The wil further ro vided, that. ingn® instance 
were thesslaves to be subject tv sale for the paymefit of the debts 
of Jomuthun A. jlue: 

I¢ i8:furtner alfeced, that the testatr’x diced enthe 12th of June, 





Pa ee ; Sa. tap 
f e] 1834, without issuc, leaviag her will uorevoked and in full force; 


thatthe same*had been proved, bat the executor had since died, 
and noadm nistrator had boon appointed to succeed him in the 
gexecution of the will. ‘The. slaves are now in the possession of 
Jonathan A. Hudson, in the county of Russell, in virtue of the 
decd in trust for Mrs. Tluds OD, Qn | her wall subsequently made, 

The complainants allege t Jonathan A. Hudson is greatly 
eiahinrenned, that suits for the pavers of four thousand dollars 
and upwards have been ins stituted aganst h.m in the cireuit court 
of Rassell; that they are informed that jadgments, for a very 
large amount have been rr aati’ aganst han in the circuit 
court of Montgomery, as weil as .n — ‘Il; that writs of capias 
ad salisfaciendiun have becn sued out in Georg.a agacnst him, 
for a sum excecdme two thousand dollars ; further, that he has 
made an ass cnment of much valuable prope ry. 

It is further stated, that the complamants are informed that 
Jonathan A. Hudson is prepar.ng speedy to remove the slaves 
in controversy; further, they apprehcud that exccutions will be 
levied on them, and they will thereby pass into the hands of 
strangers, and be carried beyond the jur.sd.ction of the State, so 
that the complainants w.li entirely lose their rights, or be com- 


pelled to prosecute suits abroad jor their recovery. 

In the amended and supplemental bill, it is stated Jonathan 
Hudson is entirely insvlveut; has been arrested in Georgia, on 
several writs of ca. sa@., and iis entered into bond, for his ap- 
pearance to take the benelit of the act tor the rel.cf of insolvent 
debtors; that accord.ng to the laws of that State, he will be com- 
pelled to deliver up the slaves in quest.on in order to obtain his 
discharge. It is urther stated, that Granberry Hudson has in- 


terposed a claim to these slaves, and that it is now in a course of 
sitigation in the c.rcu.t court of Russeii, between bim and some 
of the judgment cred.tors of his co deiendants, who have caused 
their executions to be levied on them. 

The bills pray that process may issue, &c., requiring the sei- 
zure of each of the slaves, &c., and detain them in custody until 
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the detendants, their agent, &c., shall give bond with surety; 
conditioned to have them forthcoming to abide the degree of the 
court in the prem:ses. An order was made in conformity to the 
prayer of the bill, the slaves se.zed and bond given; but, after- 
wards, on mot.on of the deiendants, the bond was discharged, 
and the bill d.sinissed fur want of equity, at the costs of the next 
friend of the complainants. 


Beuser and N. Harris, for the plaintiffs in error, made the fol- 
lowing points : 

1. A court of equity has jurisdiction in order to protect the rights 
of persons entitled to personal property on the death of an inter- 
mediate holder. This jurisdiction results from the necessity of 
the case, and because a court of law is incompetent to act effi- 
cient'y. [4 Dess. Rep. 29.] 

2. The ancient doctrine was, that one entitled to a remainder 
in personal estate, m.ght compel hm, in whom the present 
interest was vested, tv give security that the goods be forth- 
coming at the determination of hus right. [4 Dess. Rep. 29; 1 
Brown's Ch. Rep. 274; 1 P. Wms. 1.} But by the more modern 
rule, the Jaw has been relaxed in favor of the person having the 
first estate. [1 Brown’s Ch. Rep. 279:3 P. Wms. Rep. 336; 2 
Paige’s Rep. 132.] 

3. Where there is reasonable ground for apprehension on the 
part of the remainder-man, the court will order the tenant for life 
to give security for the property. [2 Story’s Eq. 141; 4 Dess. 
Rep. 26; 2 McC. Chan. Rep. 36; 2 Paige’s Rep. 132; 1 Iredell’s 
Eq. Rep. 134; 6 Ves. Rep. 172; Mcek’s Sup. 68,§ 15.] Again: 
the complainants are infants, and entitled to the special protection 
of a court of chancery. 


No counsel appeared for the defendants in error. 


COLLIER, C. J.—It is perfectly clear, that the deed, by 
which the sluves in question were conveyed by Anderson Aber- 
crombie in trust for Martha E., created an estate to her sole and 
Separate use; in fact, it asserts, in terms most ¢ xplcit, that such 
was the intent.on of the donor. Th.s be.ng the case, it was com- 
petent fur her to d.spose of them by will. [Henly v. Philips, 2 
Atk. Rep. 49; Ross v. Ewer, 3 id. 160; 3 Bro. C.C. 8.] In Rich 
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v. Cuckel, [9 Ves. Rep. 359 | the nstrumcnt expressed a trust for 
the separate use of the w.te, w.thout add ng any power of dispo- 
s.tion by deed, w.ll or other wrtug. ‘The Lord chancellor held, 
that as inc.dent to sach an inte.est, sv2 might d spose of it by 
wil. That although a marred Woman cannot. in contemplation 
of law, make a val.d wll, yet .fshe executes a wrt ng, purporting 
to bea will of her separate property, a court of equity will treat 
it as such, and requ.r. i. to be proved in the proper court before 
they will pronounce upon it; and probate will be granted with- 
out the assentofthe husband. [Wagstall'v. Sin th, 9 Ves. Rep, 
520.) Whether, .n the pres nt case, the donee took such an in- 
terest in the slaves as would author.ze her to d spese of them by 
w.ll, we need not .nquire; for, e mceed ng that she was only entitled 
to their h.re or earn ngs dur ng her own | fe, she was express!y au- 
thor.zed by the donor to declare by w.ll, .n whom they should 
vest alter her death, Without adding morecn ths point, we 
wll proceed to inquire whether the facts d.seloscd in the bill, 
warrant the interference of chancery for the protection of the 
compla.nant’s r.ghts. 

Where a spec fic legacy is g'ven to one for life, and after his 
death to another, the legatee in rema ndcr was formerly entitled, 
in all cases, to come into a cou.t of equa ty, and have security from 
the tenant for |.fe for the del.very of the legacy to the remainder- 
man. But the modern rule is not to enterta.n such a b.ll, unless 
there be some allegat.on and proof of waste, or of danger of 
waste of the property. W.thout such ‘ngre.l.ents, the remainder- 
man is only enttled to have an nventory of the property be- 
queathed to hm, so that be may be cneb«d to idcntily it; and 
when his absolute r ght accracs, to Cnierce its due del.very, [1 
Story’s Eq. 552; Foley v. Borncll, 1 Bro. ¢ h. Rep. 379; Slan- 
ning v. Style, 3 P. Wms. Rep. 335; Covenhoven v. Shuler, 2 
Paige’s Ch. liep. 132.] 

Mr. Just:ce Story says, in all cascs “where there is a future 
right of enjoyment of personal property, courts of equity will now 
interpese, and grant a rel.ef upon a b.ll quia timet, where there 
is any danger of loss or deter.orat.on, or injury to it in the hands 
of the party who ‘s e1t.tled to the present possess:on. [2 Story’s 
Eg. 140-1-2-3, and note 1; Randulph’s adm’rx v. K-nney, &c., 
3 Rand. Rep. 397; Lat.mer, et al. v. Elg-n, et al. 4 Dess. Rep. 
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28-9-30; 1 Eq. Cases Ab. 330; Fearne on Rem. 414-15; Mad. 
Ch. 218; Lamb v. Wragg & Stewart, 8 Porter's Lep. 83.] 

The grounds, upon wh.ch the interpgs.t.on of equ ty is asked 
in the case betore us, are—1. ‘That the person ent.tled to a life 
estate in the slaves, is greatly embarrassed w.th debts, and judg- 
ments for a large amvunt have bcen recovered against him, and 
suits, for the recovery of more than four thousand dollars. are 
still pending. 2. Ile has made an ass:gument of much valuable 
property. 3. The compla:nants have been informed, that he is 
preparing speed.ly to remove the slaves in question. 4. They 
are apprehens.ve that executions w.1] be lev.ed on them, and they 
will pass into the hands of strangers and be carried w.thout the 
State, so that the compla:nants w.]] lose the.r r-ghts, or be come 
pelled to sue abroad for their recovcry. 5. That Jonathan A. 
Hudson is en irely insotveut—has been arrested in Georg.a on 
several wr.ts of capias ad satis‘acicndum—has g.ven bond for 
his appearance to take the bonctit of the act for the relef of in- 
solvent deLtors; cud accord nz to the laws of that State, will be 
compelled to del.ver up the slaves ai controversy in order to ob- 
tainhis d.scharge. 6. Taat Gr nberry Hadson has interposed 
a claim to them, which is now in a coarse of Ltigat.on between 
him and some of the jadgment cied turs of hs co-defendant, i in 
the circu:t court of Russell. 

Whether the b.Il, as or g nally filed, was sach as author’zed the 
precaution: ry or prevent.ve redress wh.ch it sought, we w.ll not 
inquire, as we th.uk, what.s called the amcuded and supplemen- 
tal bill, presents a proper case for equ table interfercnee. In the 
posture in whe) the case © mes belore us, we must take all the 
allegations of the complanaut to be true Th.s_be.ng the case, 
we are to suppose that Jonathan A. Hudsun is insolvent—has 
been arrested on ca_ sas. in Georg.a--has g ven bond to take the 
insolvent oath, and that the laws of that Siate are such as they 
are alleged to be. It cannot be intended that the bond was giv- 
en merely to obtain a temporary discharge from confinement; 
and it is qu.teas fa.r to infer that the prne pal obl gor contem- 
plated a I.teral performance of its cond.t.on, as that .t was h's pur- 
pose to sat.s y the execit.on by the payment of the money. In 
fact, the latter presumpt.on can ot be indulged cons.stently with 
the idea of insolvency. The execution of the bond, when con- 
sidered in reference to the laws of Georgia, is equivalent to an 
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avowal of intention to remove the slaves into that State, that they 
might be there sold for the payment of the obligor’s debts. The 
allegation on this point shows, that the rights.of those in remain- 
der are in jeopardy, and requ.re protection. 

Again: the assertion of a right to the slaves, by G. Hudson, 
and the |.t.gation thercof with the judgment creditors of his co- 
defendant, is, in itself, a strong c.rcumstance in favor of the relief 
sought. But whether th.s, and the grounds stated in the original 
bill, are suffic:ent to susta.n the jursd.ct.cn of the court of chan- 
cery, is on nqury whch we need net make; coupled w.th the 
ground already noticed, they detract nothing from its force, but 
greatly strengthen and support it. It follows from what has been 
said, that the chancellor erred in dismissing the bill for the want 
ofequity. H:.s decree is, consequently, reversed, and the cause 
remanded. 





COBB v. FORCE, BROTHERS & CO. 


1. It is irregular to join two distinct matters of abatement in the same plea, and 
such u plea is bad on demurrer, 

2. Inan attachment by one non-resident against another, the affidavit should 
show that the defendant has not sufficient property within the State of his re- 
sidence to answer the debt, within the belief. as well as within the knowledge 
of the person making the affidavit; and such a defect is sufficient to abate the 
atlachment, when pleaded. 


Writ of error to the Circuit Court of Randolph county. 


Assumpsit on two promissory notes. The suit was commenced 
by attachment. The affidavit was made by an agent, who swears 
that the defendant is a non-res:dent, and that he has not within 
the State of his res.dence, w.thin the knowledge of the affiant, 
sufficient effects whereof tu sat.sty the debt, &c. 

The bond tor the attachment, is of the same date with that pro- 
cess, and is approved by “Wm. H. Cunningham, clerk.” 
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The defendant pleaded two pleas in abatement. The first 
craves oyer of the attachment and aflidav.t, and then asserts, that 
on the identical day that the first was issued, both plaint.ff and 
defendants were non-residents; that no bond was approved be- 
fore the issuance of the attachment in the manner required by the 
statute, i. e., the plea negatives all the requircments of the sta- 
tute; also,that no ailidavit was made in the terms of the statute, i.e., 
the plea negatives all the requirements of the statute. The second 
plea craves oyer in lke manner, but extends only to the affidavit. 
The plaintiffs demurred to these pleas, and the demurrer being 
sustained, the defendant refus.ng to plead over efter judgment of 
respondeas ouster, final judgment was rendered. 

The overruling of these pleas is now ass.gned as error. 

po] o 


S. F. Rice and W. B. Marri, for plaint:ffs in error, cited 
Clay’s Digest, 57, § 9, and ins:sted, 

1. That the affidavit was bad, inasmuch as it docs not allege 
that the defendant had no cflects, in the State of his residence, 
wherewith to satisfy the plaintiffs’ debt, within the belief of the 
affiant, as well as within his knowledge. 

2. That it did not appear that the bond was approved by the 
clerk of the circuit court, before the issuance of the attachment. 


Heyvenrevpt and T. A. Watker, contra, argued that both 
of the pleas were double, the sett.ng out twodst.nct causes of 
abatement, but one of them, the omission to approve the bond, is 
immaterial; and the other is purely technical. 


GOLDTHWAITE, J.—1. The pleas in this case show, that 
the attachment was sued out under the 9th section of the act of 
1833. That extends the benefits of the general attachment law, 
to non-resident creditors, but provides also, that such «shall give 
good and sufficient security, res.d.ng w.thin the State, to be ap- 
proved of by the judge of the county court, where the property 
or effects may be, or by any judge cr clerk of the circuit court, 
for the amount, and w.th the |.ke cond.tion as required in other 
cases; and that in add.tion to the oath now required by law, such 
non-resident plaintifl, hs agent or attorney, before obtaining such 
attachment as is zuthor.sed by th:s act, shall swear that the de- 
fendant, against whom such attachment is sued out, has not suffi- 
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cient property w.th.n the State of the res.dence of the delendant, 


with:n the knowledge or bel.cfof such non-res dent plaint.ff, his 
agent or attorney. wherelrom to satisfy such debt or demand.— 
[Clay’s Digest, £7.§ 9.] 

We thnk the first plea presents two distinct grounds of de- 
fences, if we cons der the allegitions as settng up an entre omis- 
sion tog.ve the bit required by statate, and ths -s the view we 
take of it, becius? no oyer.s asked of the bond which appears in 
therecord. Itth us ts upss a defines, two dst.net facts. 1, 
That there is no sachewent adidav ts an 2d, that there is no bond 
whatever. The first of these objections, if trae, is a fatal defect, 
but the second, coneed ng it to be also trae, could be obviated by 
givinga sufficient bond. If then. an issae was taken on this plea, 
and a sulfic:ent affidav:t shewn, but no bond whatever, it would 
be difficult to say what the find ng or jadgment should be. The 
rule is, that a plea is double, when it states two or more facts, 
either one of wh.ch would coust.tute a defence. [Chutty’s Plead. 
231, 447.] 

2. The second plea, however, is good, for it applies only to 
the affidavit, and shows a fatal om ss.on of a material requ.re- 
ment of the statute. It was cons.dered as essont.al. that the par- 
ty suing out the attachinent, should state hs want of belief, as 
well as his want of knowleds», that the defendant had sufficient 
property to answer the debt, w.thn the Staite of hs res.dence.— 
Indeed, it may well be presamed, that actual knowledge of the en- 
tire solvency and ab.ty of a non res dent, to meet hs debts, 
would scarcely protect hin from ths process, Wit could be easi- 
ly evaded by sabst.tutng an agent wthoat such knowledge; if 
this agent was not also reqared to state an absence of all belief of 
the fact. 

As the court below erred in overralng the second plea, the 
judgment is reversed, and the cause remanded. 
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HOGAN v. CARR & ANDERSON. 


1. Upon the hirer of a slave refusing to provide nvecseary medical attendance 
for the slave, and insiscang on dus laboring when pliasiealiy unable to do so, 
the owner av take possession of the stave for th: purpose of having medical 
aid affirded bom; and opon the refusal of the borer again to recive the slave 
when restored to health, so us to be able to work, the entire amount of the 


hire is recoverable. 
Error to the County Court of Marengo. 


Assumps't by the plaintiff aga‘nst the defendants in error, on 
a prom.ssory note. 

Upon the tral of the caus, it was proved that the note sued 
on, was g ven for the h.re of a slave, for one vear, tothe defend- 
ant Carr; and the defence was, thet the pla nt fftook the slave out 
of the pessess.on of Carr, about five months before the expiration 
of the year, for wh.ch he was hired. 

The placnt ff. .n excuse, ofk red to prove that, in consequence 
of mal-treatment by Carr. the slave was unable to continue at 
work, and requ.red rest and immed.ate med cal attention, And 
further, offered to prove by phys cans, who were called at the 
request of plant ffand Carr, that to cont nue the slave at work, 
in his then stuat on, would be at the extreme hazard of one of 
his legs, and, perhaps, of hs Ife; and that they so stated in the 
presence of Carr. That the slive was scarcely able to stand 
from extreme physcu deb.J.ty; and that notw.thstanding this, 
the defendant Carr refused to call .n med.cal aid, or to give the 
slave rest, and declared he would cont nue hm at work without 
regard to the consequences. The pla nt flurther offered to prove, 
that he reta:ned the slave only so long as was necessary for me- 
dical treatment; and that so soon as he was pronounced able to 
work by the attend.ng phys.c.in. he was tendered to Carr, who 
refused to rece.ve him. The plant ff further offered to prove, 
that Carr was insolvent. All of whch ev.dcnee the court re- 
jected; and charged the jary. that the contract of hire was en- 
tire, and that the plaint.ff, having put an end to it by taking the 
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slave away without the consent of Carr, before the expiration of 
the period for which the slave was hired, be could not recover 
any th.ng. 

The jury found for the defendants; and the plamt{f now as- 
signs for crror—l. The rejection of the testmony. 2. The 
charge of the court. 


Peck & Cianke, for plaint{l in error. 


ORMOND,’ J.—The hire of a slave, for a stipulated period, 
is a purchase of the services of the slave for that time, the rever- 
sionary interest rema‘ning in the owner. The hirer, in addition 
to the express contract of the parties, which, in general, only pro- 
vides for the price and time of service, impliedly stipulates, that 
he will treat the slave humanely, and provide for his necessary 
wants. That in s.ckness, he w.ll provide necessary medical aid, 
and will not requie hin to labor when phys.cally unable to do 
so. Inthe case of a b.red horse, it has been held, that alter the 
animal is exhausted, wand has retused its feed, the hirer is bound 
not to use it; and if he docs, and the horse is injured, it is a viola- 
tion of the ba.!.neut, for wach the hveris respons.ble. [1 Niel 
Gow. 1 ] 

The conduct of the defendant, in refusing to provide the neces- 
sary medical aid, and in requiring the slave to labor when physi- 
cally unable, was a viwiation of the coatract of hiring, and being 
an injury tothe reversion, author.zes the owner to rescind the con- 
tract, and repossess himself peaceably of the slave, or to consider 
the contract as st.ll subs.sting, and supply the necessary wants of 
the slave himself. 

In Rascv and Brantley v. Will's, [5 Ala Rep. 38,] we held, 
that if a hired negro was employed by the hirer in such dishonest 
pursuits as necessardy to familiarze him to the commission of 
crime, and to debauch h.s morals, that the owner might rescind 
the contract, and resume the possess.on of his slave; the ground 
of the dec.sion be.nz the injury to the reversion, and the violation 
of the implied st.palation, that the slave should be employed in 
some honcst pursuit. ‘That the conduct of the hirer, in this case, 
was a violat.on of h.s contract, and threatened the destruction of 
the reversionary intcrest, is obvious from the mere statement of 
the case. 
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In Gibson v. Andrews, [4 Ala. Rep. 66] at was held, that the 
master was under both a moral and legal obligation to supply the 
necessary wants of h:s slave. ‘That th.s duty. wh.ch he owed both 
to the slave and the commun.ty, be could not absolve himself 
from by voluntarily perm tt.ng the slave to be absent from him, 
unless he prov.ded sone one to stand in the relat on of master to 
him: and in that case, he was held liable for necessary medical 
services rendered to the slave, who was abandoned by the hirer. 

Here, although the slave was not abandoned by the hirer, he 
refused to call in necessary medical aid, and required him to la- 
bor, though phys.cally unable. It is not necessary to inquire whe- 
ther, in th.s cise, as in the one just cited, the owner would have 
been liable for med.cal s rv.ccs furn shed w.thout hs request; 
as it.s p-riectly clear, th .t upon the refusal of the h.rer so to do, 

e had the r.gut tv take the possess on of the slave tur the pur- 


pose of having med.cal ad afforded to him, 

In this, it is d.tficult to see how the hirer could be prejudiced, 
as the owner was merely doing that which the hirer was under 
a legal and moral ob|.gation to have done himself. 


We have shown that the violation of the implied stipulations of 
the contract, author:zed the owner to resc.nd it, when, accord.ng 
to the decision in Rausco & Brantley v. Willis, he would have 
been liable for the services actually performed according to the 
rate agreed on. We th.nk, however, he might, if he chose, elect 
to cons.der the contract as still subsisting, by returning, or offer- 
ing to return, the sluve as soon as he was able to labor. 

This right the hirer could not defeat by refusing to receive the 
slave when tendered. An offer to do an act, is equivalent to.a 
performance, where the th.ng to be done is prevented by the party 
to be benefitted by it. 

The result of this examination is, that the court erred in its 
charge to the jury, as well as in the rejection of the testimony pro- 
posed to be given in evidence; and its judgment is, therefore, re- 
versed, and the cause remanded. 
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MANSONY AND McLOSKY v. TOULMIN. 


1. The act of 1833, which authorises an officer levying an attachment, to require 
the plaintiff therein to execute a boad for his indemnity, should it afterwards 
appear that the property levied on does not belong to the defendant, does not 
give to the obligee asammary remedy on the bond; and the statutes of 1807 
and 1827, in respect to bonds given opon the levy of an execution, cann st, by 
construction, apply to the case. 


Warr of error to the Circuit Court of Mobile. 


This was a summary proceed:ng by notice, under the statute, 
at the suit of the defendant in error, aga nst the pla.nt.ffs as obli- 
gors, in a bond of indemn.ty, It is shown by the record, that the 
plaint.ffs in error caused three several or g nil attachments to be 
issued aga.nst the estate of George H irr.ngton, all of which they 
placed in the hands of the defendant, as the sher.ff of Mobile, to 
be executed. As an inducement to levy the same, the plaintiffs 
executed a bond tu the defendant, cond:tioned to save him harm- 
less aga.nst any action or actions, that m ght be brought for levy- 
ing the attachnents on the goods and effects in the store, then 
lately occupied by Hurr.ngtun. The levy was made, but the 
goods attached were sold under attachments previously levied, 
and nv part of the proceeds had been, or would be, appropriated 
to the payment of the debt claomed by the pla.uttls. A recove- 
ry had been had ag unst the sher.ff ior the conversion of the guods, 
by persons wholly d.sconnected w.th any of the su.ts, on the 

ground that they were ther property. 
' The record is volum.nous, and presents other questions, but 
enongh has been rec.ted to make the ovp.n.on of the court intelli- 
gible. A judgment was rendered in favor of the sher.ff, for the 
value of the goods se.zed by him, tugether w.th costs, &e. 


Srewart, for the plaint.ffs in error. 
Campse .t, for the detendant in error. 


COLLIER, C. J.--The twelfth section of the act of 1833, 
“concern.ng attachments,” enacts, Wicnever un ulliecr may be 
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required to levy an sania he my require the plaintiff in the 
same, to execute to h.m a bond of indemn.ty for hs secur.ty, ifit 
should afterwards appear that the property levied on does not 
belong to the defendant. [‘ lay’s Dig. 58.] The sixteenth sec- 
tion of the act of 1807, concerning executions, &c. provides that 
where.a doubt shall ar.se, whether the r.ght of property levied 
on by execution, is in the debtor, the sher.ff may apply to the 
plaint.ff. his attorney, &c. for his bond, with good security, for 
indemn. fication for the sale of the property seized, &c. [Clay’s 
Dig. 210.] By the first section of the statute of 1827, it is en- 
acted, that whenever a sher.ff, coroner or constable, takes from 
the plaint.ff.n an execution, a bond indemnify:ng him for levying 
or selling property, the title to which is doubttul or disputed, if 
suit is instituted aga:nst him or any of his dey uties, for making 
such levy or sale, he may. give not.ce to the principal and sure- 
ties in the bond, of the pe ndency of the suit, whose duty it shall 
be to defend the same, and a judgment for the same amount, 
shall be rendered by the court, on motion, in favor of the sheriff, 
coroner, or constable, against the principal and surety in the bond, 
as may be obtained by the party suing such sherifl,&c. [Clay’s 
Dig. 213.] 

The acts of 1807, and 1827, apply in terms where property 
has been levied on by execution. In fact, both those enactments 
relate to the final process, the protection of sheriffs, &c. and it is 
clear, as well from their titles as subject matter, were not intend- 
ed to embrace or.g nal attachments. If th.s were a question of 
doubt, the act of 1833 would furnsh a persuas.ve argument in 
favor of our conclusion. For it may be asked, why was this 
statute enacted, if those of an earlicr date subserved the same 
purpose? It shows that the leg.slature supposed that the mat+ 
ter fur which it provides, was a casus omissus in its previous en- 
actments. 

If the language of the act of 1827, could by a liberal construc- 
tion be held to extend to a levy or sale under attachment, yet the 
act of 1833, in author.s.ng a bond of indemnity to be required by 
the officer levy:ng an attachment, w.thout. providing a summary 
remedy by express enactment, or reference to the act of 1827, 
cannot be held to have adopted it by impl.cation. The omis- 
s.on to provide the mude oi proceediag in such cases, serves ra- 
ther to show that it was not intended that any other than the or- 
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dinary common law remedies, should be adopted. Whether sta- 
tutes affurding a summary remedy, should not be strictly con- 
strued, it is unnecessary to inquire. 

It follows from what bas been sa‘d, that the obligee cannot re- 
cover on the bond in the case before us. by adopt ng the remedy 
prescribed by the statute of 1827. Whether the tacts stated in 
the record, interpose a bar to an action prosecuted in the usual 
form, it will be time enough to determine when such an action 
shall have been brought, and the case is presented for our de- 
cision. 

We have only to add, that the judgment is reversed. 





McBARNETT AND KERR v. BREED. 


1. When a suit is commenced by one for the nse of another, in a justice’s conrt, 
and an appeal is taken by the plaintiff, it is no defect it the name of the nomi. 
nal party is omitted in the appeal bond 

2. The surety in an appeal bond is only liable to the extent of the penalty of the 
bond, and when that is only 5 25.100 dollars, this court will judicially notice 
that the costs must execed that sum To will therefore cortcet the judgment 
asa clerical mis-entry, and amend it so as to render judgment, against principal 
and surety, tor the costs, not exceeding the pe salty, and for the excess against 
the principal only, at t!e costs of the plaintff in error. 


Warr of error to the Circuit Court of Randolph county. 


This case was commenced in a justice’s court, in the name of 
Fraz.er. for the use of McBurnett, aga nst Breed. The defend- 
ant had judgment n that court, and recovered 2 dollars and €8 3-4 
cents forhs costs. McBarnctt »ppealed to the circuit court. and 
executed a bond. in the pena'ty of 5 25-100 dollars. w.th the con- 
dition preser bed Ly statute, wth Kerr es hs surety. In this 
bond. the sut s deserbod as one by McBarnett v. Breed, and 
Fiazer’s nome is entrely omitted. In the circuit court, the 
judgment was also for the defendant, and is entered, that he re- 
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cover of the plaint.fl} and Kerr, as his surety on the appeal bond, 
his costs of suit. 

McBarnett and Kerr now prosccute the writ of error, and 
assign— 

1. That the court erred in render'ng judgment against Kerr 
on the state of facts disclosed by the record. 

2. In rendering any judgment against Kerr on the record. 


S. F. Rice, for the plaint:ffs in error, ins'sted— 

1. That the bond was not a statutory bond, in consequence 
of the omission of Fraz er’s name as plaint.ff in the suit; therefore, 
no judgment can be given onthe bond. [Quinn v. Adair, 4 Ala. 
Rep. N.S. 315. | 

2. The judgment against the surety, under no circumstances, 
could properly have been for more than the penalty of the bond; 
and the court knows, judicially, that the costs of such a suit must 
exceed the penalty inserted in this. 


W. B. Martin, contra. 


GOLDTHWAITE, J.—1. The omission to set out in the ap- 
peal bond, that the suit was inthe name of Frazier for the use of 
McBarnett, is a matter of no importance whatever, because the 
latter is to be cons.dered as the actual plaint.ff, and is the only one 
who could enter into the bond for the appeal. This will seem 
entirely clear when our statute. provid.ng that.a suit shall not 
abate in consequence of the death of a nom.nal plaint.ff, is consid- 
ered, [Clay’s Digest, 313, § 3]. 

2. In Qu.nn v. Adair, [4 Ala. Rep. N. S. 315,] we held, that 
the statute, requiring the party appeal ng from a justice’s judg. 
ment to give bond and sceurty tor the appeal, appled as well to 
the plaintiff us to the defendant; but as the penalty of the bond is 
only to be in double the amount of the judgment below, it is evi- 
dently, in most cases, a very iusuffic.ent security. The circum 
stance that it is so, w.ll not, however, warrant us in saying, that 
the surety can be made lable beyond the penalty of the bond. 
Here, the penalty is only fur 5 25-100 dollars; and although the 
judgment does not state the amount of the costs, we feel obliged 
judicially tu not.ce, that they must necessarily exceed that sum. 

The proper judgment, in this case, would have been, that the 
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defendant recover of the plaintiff and Kerr, his security in the ap- 
peal bond, the costs of this suit, not exceeding the penalty of the 
bond; and if the same shall be found to exceed the said penalty. 
then the excess beyond of the said plaintiff. As this judgment is 
a clerical mis-entry, which, under the statute, [Clay’s Digest, 
322, § 54,] could have been amended by application to the court 
below the, amendment must be here made at the costs of the plain- 
tiff in error. 





HODGES v. GEWIN, Apw’r. 


1, A surety to a writ of error bond is not discharged from his liability on the 
bond because the principal in the judgment, after its aflirmence in the appel- 
late court, without the privity or consent of the surety, obtains an injunction 
out of chancery, to the collection of the judgment. 


Error to the Chancery Court of Lawrence county. 


The bill was filed by the plaintiff in error, and alleges in sub- 
stance, that one Henderson, sher.ff, and in virtue of his office, 
administrator of Peter W. Taylor, recovered a judgment in the 
circuit court of Lawrence, against one Thomas Coopwood, upon 
which, he prosecuted a writ of error to the supreme court, com- 
plainant becoming his surety in the writ of error bond. That the 
judgment was affirmed in the supreme court against Coopwood 
and himself. That afterwards Coopwood filed a bill in chance- 
ry, and enjoined the collection of all the debt except $1,400, the 
complainant being no party to the injunction bond. That this 
bill was dismissed and execution again issued against Coopwood, 
himself and the parties to the injunction bond, and insists that the 
execution of the injunction bond discharged him, he being a mere 
surety to the writ of error bond. The defendant in error is the 
successor of Henderson. 

His honor the chancellor, dismissed the bill, considering that 
if the complainant was entitled to the relief he sought, it could be 
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obtained by motion to quash the execution in the court out of 
which it issued. 
From this decree this writ is prosecuted. 


CampsE Lt, for the plaintiff in error, cited 4 S. & P. 269. 
McCuvneg, contra. 


ORMOND, J.—The case of Winston & Fenwick v. Rives, 
[4 Stew. & Porter, 269,] determined that the sureties to a writ of 
error bond, by which a cause was carried from the county to the 
circuit court, were discharged by the execution of another writ 
of error bond, with new sureties, from the judgment of the circuit 
to the supreme court. 

We do not propose to enter into an examination of the correct- 
ness of the principle laid down in that cause, because, since that 
decision was made, there has been a material change in the con- 
dition of sureties to bonds executed on obtaining a writ of error. 

At the time the decision above referred to was made, a scire 
facias was necessary upon the bond, to make the surety liable, 
but by the act of 1826, [Clay’s Dig. 310, § 26.] upon the affirm. 
ance of a judgment of an inferior court in this court, judgment is 
also rendered against the surety in the same manner, and for the 
same sum for which judgment is rendered against the plaintiff in 
error; and in the case of Wiswall v. Monroe, [4 Ala 9,] we held 
that the judgment of the inferior court was merged in the judg- 
ment of this court. In effect then, it is the same as if the surety 
had been a party to the original judgment, and his duties, rights 
and obligations, are precisely the same as those of the original de- 
fendant, as it regards the plaintiff in the judgment, although, as be- 
tween himself and the original defendant, the relation of princi- 
pal and surety may continue. 

We are not called on in this case, ‘to say whether the merger of 
the bond in the judgment, so completely identifies the surety with 
his principal, that he could not complain ofa contract for delay 
between his principal and the plaintiff in the judgment. For be 
that as it may, we think it is perfectly clear that no such result 
can follow by mere operation of law. 

The delay which is caused by the granting of an injunction, is 
neither in fact nor in law, the act of the plaintiff to the judgment; it 
is a delay caused by the act of the chancellor without his consent 
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and agawnst hs wll. But if the surety be in fact prejud ccd: by 
the delay caused by the -injunct.on, it is an injury resulting from 
his undertaking as surety to the writ of error bond, by which he 
agreed, that if the judgment was atlirmed aga‘nst hs pr.ncipal, it 
might also be atlirmed aga.nst him. Whether he had the right of 
discharg ng the judgment, to prevent hs pr.ncipal by turther liti- 


gation from increas.ng h.s respons.b..ty, is a question not necessa- 
ry to be determined, and is one in which the plaintiff in the judg- 
ment has no interest. 

The further. view taken by the chancellor is correct—that if 
the law was as contended for, the remedy could be obtained in 
the court out of winch the execution issued by a supersedeas, 
and there was, therciure, no necess.1y to resort tu a court of chan- 
cery. 

Let the decree of the chanccllor d’s.nissing the bill, be af- 
firmed. 





Doe ex vem. LEVERICH & CO. v. BATES. 


1. Where the plaintiff in a judgment reecives a partial payment thereon, and 
agrees lo slay the sume for siz mouths. and no execution tissues until the expi- 
ration of that period, the agreeanent will be considered voluntary, and tbe lien 
of the judgment override and defeat a conveyance made by the defendant du- 
ring the time the indulgence was granted. 


Apreau from the Circuit Court of Mobile. 


This was an action of ejectment for the reeovery of a lot, with 
its appurtenances, situate in the c.ty of Mobile. The cause was 
tried, under the usual consent rule, on the plea of “Not guilty”; 
a statement of facts was agreed to by the parties, and the court 
substituted instead of the jury. A judgment was rendered in 
favor of the defendant for costs. 

From the case agreed, it appears that the plaintiffs’ lessors re- 
covered a judgment, at the June Term of the county court of Mo- 
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bile, against Joseph Bates, on a note for $4375; that the defend- 
ant in the judgment paid two thousand dollars, in part satisfaction 
thereof, and the plaintifis “agreed that the judgment” should “be 
stayed for six months.” On the third day of November, 1838, 
Joseph Bates conveyed the premises in question to John H. 
Fisher, in trust to pay certain debts, &c. The trustee, in virtue 
of an authority vested in him by the deed, on the 22d and 24th 
June, 1839, sold all the property conveyed to him by Joseph 
Bates, to the defendant, who was the highest bidder; and on the 
first Monday in July next succeeding, the sheriff of Mobile sold 
the part now in controversy, under an execution issued on the 


plaintifis’ judgment; and they became the purchasers. 


Stewart, for the plaintifis in error. 
Campse.., for the defendant. 








COLLIER, C. J.—It is argued by the plaintiffs, that the 
agreement to stay proceedings on their judgment against Joseph 
Bates, for six months from the fourt peel September, 1838, was 
made without consideration, and “4 ss void. We 
understand it to be conceded, that the payment of two thousand 
dollars was not stwlicient to sustain it; but it is insisted, that as 
the agreement was in writing, and the sheriff was directed to 
hold up the execution until the expiration of the time stipulated, 
and proceedings were accordingly suspended, no objection could 
be made to the insufficiency of the consideration. 

It may be laid down generally, that a mere parol agreement, 
whether written or unwritten, requires a consideration to Mig 
it. [Mosby v. Leeds, 3 Call’s Rep. 439; Burnet v. Bisco, 4 
Johns. Rep. 235; People v. Shall, 9 Cow. Rep. 778; Cook v. 
Bradley, 7 Conn. Rep. 57; Roper v. Stone, Cook’s Rep. 499.] 
But it is said, that it is not necessary the consideration should be 
expressed in the writing, and ifnot there stated, it may be proved 
aliunde. anit v. Ashley, 4 Pick. Rep. 71; Tingley v. Cutler, 
7 Conn. Rep. 291.] In the present case, it was not attempted to 
support the writing by extrinsic proof, and the question is, whe- 
ther intrinsically considered in reterence to the suspension of exe- 
cution which actually took place, it was obligatory upon the 
plaintiffs. 

If the agreement was voluntary when made, the mere acqui- 
61 
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escence of the plaintiffs cannot impart to it a different character 
inlaw. Although they may have been willing to indulge their 
debtor, by not coercing a collection of their judgment, yet it was 
entirely competent to have sued out execution at any time within 
six months, and the defendant could not have superseded it. This 
being the case, it is diflicult to conceive why the writing should, 
after the expiration of the time for which it provided, have accord- 
ed to it a retrospective validity to which it was not previously 
entitled. In Thorne v. Deas, [4 Johns. Rep. 84,] it was held, 
that a promise, originally without consideration, will not be sup- 
ported by the fact that the party, to whom it was made, has sus- 
tained some special damage. Here, from any thing shown by 
the record, we are not informed that the defendant has been in- 
jured, or the plaintiff benefited; and in point of law, we cannot 
conceive how such a result could have followed from the indul- 
gence given to the defendant. 

A voluntary restoration of what the law would compel one to 
restore, is not a suilicient consideration to support a contract. 
[McDonald v. Neilson, 2 Cow. Rep. 139.] So, a promise to 
one of two obligors not te call on him for more than half the sum 
due, is not binding. [Lemaster v. Burckharts, 2 Bibb Rep. 27.] 
And payment of part of a debt is not a sufficient consideration 
for a promise to forbear a suit for the residue. [Pabodie v. 
King, 12 Johns. Rep, 426; Hall v. Constant, 2 Hall’s Rep. 185.] 
In Bates v. Starr, }2 Verm. Rep. 536,] it was decided, that a 
parol agreement between a creditor and debtor, founded upon 
no new consideration, that the former should not enforce a debtdue 
in money, but receive payment for the same in professional or offi- 
cial services of the latter thereafter to be rendered, is not obliga- 
tory on the creditor, although the debtor may have extinguished 
part of the debt by services, under the agreement, and is willing 
to extinguish the whole in the same manner. An action, in such 
case, it is said, will lie at any time to recover the balance remain- 
ing unpaid. [But see Rutgers v. Lucet, 2 Johns. Cases, 92; 
Robertson v. Gardner, 11 Pick. Rep, 150; Bever v. Butler, 
Wright’s Rep. 367.) 

Let this view suflice to show, that the agreement to suspend 
execution was invalid for the want ofa consideration; and that no 
post factum occurrence sustains it. This being the case, it fol- 
lows that the judgment continucd operative during the time it 
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was agreed that it should be stayed, and that the lien which it 
created upon the premises in question, is paramount to that of the 
deed of trust to Fisher. 

The other questions discussed at the bar, are not indispensa- 
ble to a decision of the cause; and we will, therefore, decline their 
consideration. It remains but to say, that the judgment is re- 
versed, and the cause remanded. 





NANCY, a suave, v. THE STATE. 


1, When a slave is indicted for an assault on a white person, with intent to kill 
and murder, and the verdict is “ guilty ofan assault with intent to kill” only, 
this will be considered as a finding of guilty of an assault with intent to kill, 
but not guilty ofan intent to murder. 

2. When a verdict is that the defendant is “ guilty of an assault with intent to 
kill,’ without any other words, it will be referred to the charge in the indict. 
ment. 

3. It is a capital offence for a slave to assault a white person with intent to kill, 
although if the intention had been consummated, the killing would have been 
manslaughter only. 


Wrir of error to the Circuit Court of Montgomery county. 


The indictment is against a slave for an assault with intent to 
kill and murder Mary Beasley, a white person. 

The record of the trial and verdict is in these words, “where- 
upon came a jury, to wit: (here follows the names of twelve ju- 
rors) two thirds of whom being slave holders, who being elected, 
tried and sworn, well and truly to try, and a true deliverance 
to make, between the State of Alabama and the prisoner, Nancy, 
upon their oath do say, we find the said prisoner guilty of an as- 
sault, with intent to kill.” 

It is, therefore, considered, &c. (here follows a sentence of 
death by hanging, to be executed on the 30th day of December, 
now past.) 
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Pryor, for the prisoner—insisted that the judgment ofthe court 


was not sustained by ihe verdict. It docs not ascertain who she 


intended to kill, and is not responsive to the charge. 


Arrorney Generat, for the State, argued that the verdict is 
sufficient, because it finds the essential requisites of the charge. 
Technical language is not necessary. [Chitty’s Crim. Law, 644.] 

Chap. 8, sec. 26, of the Penal Code, [Digest 442,] enacts that 
all indictments shall be good, if the oflence be described as at 
commonlaw. The addition of the words, “and murder,” to the 
statutory offence, can neither avoid the indictment, or make it 
necessary to prove malice aforcthought. 


GOLDTHWAITE, J.—It is urged by the prisoner’s coun- 
sel, that this conviction cannot be sustained. 1. Because the 
whole issue submitted to the jury, has not been responded to.— 
2. That the verdict is too inconclusive and uncertain to warrant 
any sentence. 3. Because the finding of the jury is for a differ- 
ent offence from that charged. 

1. We shall consider these questions in the manner in which 
they are presented; and first, as to the objection that the jury has 
not responded to the entire issue submitted to them. We think 
the necessary intendment of this finding, is, that the prisoner is 
not guilty of an assault, with intent to commit murder, but is guil- 
ty of an assault, with intent to kill only. It is true, that Haw- 
kins says, it has. been adjudged, that if the jury upon an indict- 
ment or appeal of murder, find the defendant guilty of man- 
slaughter, without saying expressly as to the murder, it is insufli- 
cient and void, as being onlyaverdict for part. [2 Hawk. 620, $5.] 
But the only authorities cited for this, are some decisions in the 
early part of the reign of Elizabeth, and we cannot ascertain, not 
having access to the books quoted, whether the law was thus 
heldin favor of the prisoner, or against him, on a second trial for 
the same offence. It was, however, highly probable, that these 
decisions were made against the prisoner, as at that period, the 
rights of the subject were not as clearly recognized as they af- 
terwards were. In Darnley’s case, [4 Coke. 40,] the defendant 
pleaded not guilty to an appeal of murder, was found guilty of 
manslaughter, and had his clergy. Afterwards, he was indicted 
for murder, and pleaded the former conviction, in the appeal at 
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the suit of the party. It was adjudged a good plea, for it wasa 
good bar by the common law; 1 * the reason is, that a man’s 
life shall not be twice put in jec = dy for the same office. Soin 
Hays’ case, [Strange 843, Ld. Raymd. 1518,] the defendant was 
indicted for forging a bond, for pub et a such bond, and for 
publishing a certain bond, knowing it to be forged, and the jury 
found a special verdict, that he forged a bond, and published the 
same, but said no more. “The court supplied what the jury ought 
to have done, and found him guilty of the two first offences, and 
not guilty of the third. These cases satisfy us, that the omission 
to find the entire charge, will not vitiate the verdict, if it is suffi- 
ciently certain in ascertaining the guilt of the prisoner as to any 
one offence which is included within the charge laid in the indict- 
ment: as to all which is not found, the conclusion must be, thatthe 
jury intended to acquit. 

It is true, the verdict here does not refer to the indictment, 
by saying that the jury find the defendant guilty of an assault, 
with intent to kill, as ye ‘d therein, but it would seem absurd 
to conclude that they found any other assault with intent to kill. 

The finding is within the issue, and that can be concluded from 
it,so for an assault with such intent, is a crime. It is said, that 
incident and necessary circumstances, shall be supplied by intend- 
ment, as in a gene ral verdict, all circumstances which warrant 
the finding, shall be intended. [6 Comyn, 254, § 31; State v. 
Poindexter, 6 Rand. 667.] We think the finding is sufficiently 
certain and conclusive, to warrant judgment if the facts found, 
constitute a capital crime. 

3. And this brings us to the principal question, whether an as- 
sault by a slave ona white person, with intent to kill, under eir- 
cumstances which would not make the killing murder, if the as- 
sault had been fatal, is a capital crime. 

By the Penal Code, it is made capital for a slave to conspire 
the murder of any white person. So, likewise, is the voluntary 
manslaughter of a white person, and even the involuntary man- 
slaughter, if in the prosecution of an unlawful offence. ([Clay’s 
Digest, 472, § 1,2.] Nor are these enactments new, as the 
same have continued in our statute book since 1814. The part 
of the Code which defines the offence of which this prisoner is 
convicted, is in these words, “or commit an assault with intent to 
kill any white person, and be thereof convicted, shall suffer death.” 
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It is evident, from the whole scope of these laws, that something 
more was intended than to make it capital fora slave to attempt 
to murder a white person. The mere conspiracy to do this, is 
made capital. No other construction then, can reasonably be 
given, than to infer an intention to punish capitally, any volunta- 
ry attempt by a slave, to take the life of a white person, although 
the attempt, if executed, would make a case of manslaughter 
only. 

We come then to the conclusion, that there is nothing in the 
reasons urged against this conviction, of sufficient weight to au- 
thorise us to pronounce the sentence of the court erroneous. 

We may also add, that we have examined the transcript for 
other grounds of reversal, as we are required to do by the 7th 
section of the 13th article of the Penal Code, but find none. The 
sentence of death must, therefore, be affirmed, and as the day of 
execution has already passed, we order and direct that the pris- 
oner, Nancy, now in confinement in the common jail at Mont- 
gomery, be taken from thence on I’riday, the day of March 
next, to the place of execution provide ‘d_ by law, between the 
hours of ten o’clock, A. M. and four o’clock, P. M., and that she 
be there hanged by the neck until her body be dead. And that 
the sheriffof Montgomery county be charged with the execution 
of this sentence. 








McRAE v. TILLMAN, anv oruers. 


1. Iman action of forcible entry and detainer, the complaint described the land 
as “apart of the township 14, range | west, and section 9,8. W. qr. of 80"— 
Held, that the concluding part “ of 80” might be rejected as surplusage, and 
that the true construction was, that the land described in the complaint wasa 
part of the S. W. quarter of section 9, in township 14, range 1 west, and that 
this description, unaided by any thing in the verdict and judgment, rendering 
it more certain, was insufticient. 

2. The allegation in the complaint that the complainant had lawful and peace- 
able possession of the lands for five years, is an allegation of such an estate as 

will support the action. 
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3. The recital in the record that the jury were duly sworn well and truly to en. 
quire of said forcible and unlawful detainer, is sufficient, without stating that 
they were sworn to try the cause according to the evideree. 

4, When the judgment of the justice is reversed by the circuit court, because the 
Jands are not sufficiently described in the complaint, the cause should be re- 
manded for the purpose of amendment. 


Error to the Circuit Court of Sumter. 


This was a proceeding for a forcible detainer, commenced by 
the plaintiff against the defendants in error. 

In his complaint, he alleges, «that he was possessed of a cer- 
tain messuage, with the appurtenances and lands, situate lying 
and being in and a part of the township 14, range 1 west, and 
section 9, S. W. qr. of 50, lying in the county aforesaid, having 
had lawful and peaceable possession of the said messuage and 
lands for the space of five years; and being so possessed,” &c. 

A jury was empannelled by the justice of the peace, whom, 
he recites, “were duly sworn well and truly to inquire of said 
forcible and unlawful detainer”; who, upon their oaths, said they 
found a verdict for the plaintiff! Upon this verdict, the justice 
rendered judgment for the plaintiff for costs. 

The cause was removed into the circuit court, by certiorari, 
by the defendants, who there assigned for error— 

1. The lands or premises sucd for are not distinctly described 
in the complaint, or in any part of the proceedings. 

2. That the complainant did not allege any estate in the prey 
mises. 

3. The jury were not sworn according to law. 

4. That the jury did not render a verdict.according to law. 

The circuit court sustained the errors assigned, reversed the 
judgment of the justice of the peace, and dismissed the complaint. 
To reverse this judgment, this writ is now prosecuted by the 
plaintiff, who here assigns for error— 

1. The court erred in reversing the judgment on the errors as- 
signed. 

2. In notremanding the cause. 


1 
i 


Sarru, for plaintiff in error. 
Lyon and Mannine, conlra. 
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ORMOND, J.—The rule which prevails in England, and in 
many of the States of this Union, that in executing a writ of habere 
facias possessionem, the sheriff acts at his peril, and that, there- 
fore, the premises need not be particularly described in the writ, 
does not obtain inthis State. [Sturdivant v. Murrell, 8 Porter, 
22, and Wright v. Lyle, 4 Ala. 112.] Weare, then, to inquire, 
whether the description of the lands sought to be recovered in this 
proceeding, was sufficient to enahle the sheriff to put the party in 
possession without danger of trespassing on the rights of others. 
Rejecting, as surplusage, the concluding part of the description, 
“of 80,” the only meaning that, by any or con struction, 
can be put upon it, is, that it isa part of the 8S. W. 1-4 of section 
9, in township 14, range 1, west. This certainly conveys no dis- 
tinct or definite idea of either the quantity or local ity of the land 
sought to be recovered. In Wright v. Lyle, [4 Ala. 112,] the de- 
scription was, “a certain messuage and parcel of ate containing 
thirty acres, be the same more or less, adj joining Thomas B. 
Watts and others, in the county of De Kalb”; and that was held 
to be too vague and uncertain. Yct it is quite as precise, and 
in some respects, more certain, than the description in this case. 
We are, therefore, of opinion, that the complaint, unaided as it 
is by the verdict or judgment, is insufficient in not setting forth 
the part of the quarter section sought to be recovered. 

It was urged by the defendant’s counsel, that no estate in the 
lands is set forth in the complaint, but a bare possessory weet 
and that the possession may have been acquired originally by a 
trespass. We do not think it necessary to inquire, at hi time, 
whether a possession, which had been cans a ua trespass, 
could be recovered in this action; because we are of opinion, that 
the complaint sets out a legal estate in the premises. The lan- 
guage of the complaint is, that “he had lawful and peaceable 


possession of the premises for the + ae of five years”; which 


raped implies, that the land was held by some tenure which, 
by law, entitle .d him to the possession, the only matter necessary 
to be inquir od into in this action. 

We do not think it can be inferred froin the language employ- 
ed by the justice, that the jury were not sworn to try the cause 
according to the evidence. He does not attempt to state the 
terms of the oath administered to the jury, but merely narrates 
the fact that they were duly sworn, and as the contrary is not 
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shown by the record, we must presume they were sworn accord- 
ing to law. 

It remgins to inquire whether the circuit court erred in not re- 
manding the cause for other proceedings, 

The complaint, which the statute requires to be made, has 
been considered by this court as analogous to the declaration in 
other suits. Thus, in Bliss v. Winston, [1 Ala. 344,] it was 
held, that the entry might be stated in different parts of the com- 
plaint to have taken place on different days; and in Murry v. 
Harper, [2 Ala. 744,] that the complaint was amendable whilst 
the proceedings were depending before the justice, where the 
land had been improperly described. So, in Wright v. Lyle, [4 
Ala. 112,] we held, that a defective description of the lands would 
be aided by the verdict and judgment, if there rendered certain. 
As, therefore, the complaint could be amended, the circuit court 
should not have dismissed the proceeding, but should have re- 
manded the cause that the amendment might be made. And 
for this error, the judgment of the circuit court must be reversed, 
and the cause remanded to that court, that a procedendo may be 
there awarded to the justice of the peace. 





POPE, er aus. ctamants, «c. v. MURRAY. 


1. Four spars were hired for an indefinite period, to aid in raising a steam-boat 
that was sunk, for the use of each, the owner of the boat was to pay one dol- 
lar a day, and if they were “lost or injured,” he was to pay at the rate of 
twenty-five dollars each, for three of them, and ten for the fourth: Held, that 
the terms “ los‘ or injured,” were to be understood in a popular sense, and al- 
though they were not actually lost or injured, the owner of the boat might, tf 
he retained them, upon paying eighty-five dollare, the price agrecd, avoid the 
payment of hire for the use of spars. 


Wair of error to the County Court of Mobile. 


This was a proceeding by libel, under the statute, at the suit of 
the defendant in error against the steamboat W. W. Fry, her 
62 
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tackle, apparel, &c. It is alleged, that since the first day of 
July, 1842, the libellant hired to that boat, while she was on the 
internal waters of this State, and for her use and on her credit, 
four spars, to be used in raising her from the bottom of the river, 
where she had sunk, at the rate of twenty-four dollars per week; 
that these spars were kept in the use and service of the boat for 
the space of six months and twelve days, and were not delivered 
to the libellant, although he has often demanded them; that they 
are valued at eighty-five dollars; and that an account of the par- 
ticulars of the libellant’s demand is annexed, the aggregate 
amount of which is seven hundred and nine dollars, &c. 

Process was regularly issued against the W. W. Fry, under 
which the boat, with her tackle, apparel, &c., were seized by the 
sheriffof Mobile; whereupon, the plaintiffs in error entered into a 
stipulation, conditioned to deliver the W. W. Fry to the sheriff of 
Mobile, on, &c., or to pay and satisfy the decree that should be 
rendered on the libel. The claimants denied on oath the allega- 
tions of the libel; the cause was submitted to a jury on the proofs 
of the respective parties, and a verdict being returned for the li- 
bellant for the sum of one hundred and seventy-nine ddllars, a 
judgment was rendered accordingly. On the trial, the claimants 
excepted to the ruling of the judge. The libellant proved, that 
the steamboat Fry, on her passage ftom Montgomery to Mobile, 
sunk in the Alabama river; that Pope, the owner, through King, 
his agent, applied to the libellant for four spars to aid in raising 
her; that King and Murray made the following agreement, viz: 
that King should have the spars for the purpose for which he 
wanted them, but the time when he was to return them) was not 
distinctly stated, though he said he should need them trom a week 
totwelve days. For the use of the spars, the owner of the boat 
was to pay a dollar per day for each spar, and if they were lost 
or injured, Pope was to pay twenty-five dollars for three, and 
ten dollars for one—in all eighty-five dollars. It did not appear 
that the spars were injured or lost, but they had never been re- 
turned to the libellant. The only evidence on this point, wag 
that of King, who testified that Pope said, on leaving the boat, 
let them remain there, as he should want them again in attempt- 
ing to raise her. The court charged the jury, that it was a ma- 
terial inquiry whether there was a sale or hiring of the spars; if 
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there was no sale of them, the plaintiff should recover the value, 
together with hire, according to the contract. 











Darean, for the plaintiffs in error. 
No counsel appeared for the defendant. 


COLLIER, C. J.—Whcerever the literal interpretation of a 
contract will defeat the object of the parties, resort must be had 
toconstruction. In expounding agreements, we must conform, 
as nearly as the rules of law will allow, to the apparent intention 
ofthe parties. Again: in the construction of all instruments, the 
court must accord to a particular expression a controlling force, 
but the intention must be gathered from the whole writing; unless 
it be manifest that its author intended otherwise. The under- 
taking of the boat was to pay one dollar a day for the use of each 
of the spars; and if they were lost or injured, to pay eighty-five 
dollars, the price agreed for the four. The obvious meaning of 
the parties was, that the owner should pay the stipulated hire for 
the spars, unless he failed to return them; in that event, he was 
to pay the sum which the parties had determined to be their va- 
lue. The terms, lost or injured, are not to be construed in their 
strictest sense, and as exeluding every other cause which may 
have prevented their return, but they are to be understood as 
having been used to express the idea of a failure to return the 
spars, without reference to any particular cause therefor. The 
subject matter and nature of the contract do not warrant the con- 
clusion, that these words were intended to control the meaning of 
the parties, and that the sentence in which they are found should 
be literally interpreted. ‘The popular sense is that in which we 
must suppose the parties intended to express themselves, without 
any special regard to etymology. 

It was not intended that, in addition to the hire, (as it is call- 
ed,) the spars themselves should be paid for, but the clear in- 
ference is, that if they were not returned, the property in them 
vested in the owner of the boat from the time the plaintiff parted 
with their possession, and by paying the stipulated price, the lia- 
bility to pay the hire was extinguished. 

In the view taken of the contract, it was not necessary for the 
jury to have inquired whether it was a hiring or a sale—the legal 
effect of it might be either the one or the other, as the owner of 
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the boat chose to treat it. In referring the inquiry to the jury 
upon this point, without informing them what was a sale and 
what a hiring, it may be questioned whether the county court 
did not err. But what has been already said, makes unnecessa- 
ry the examination of the charge in this respect; and we will only 
add, that the judgment is reversed, and the cause remanded. 





McCLURE, er at. v. COLCLOUGH, er at. 


1. When the answer alleges that the complainants appeared to and defended a 
motion to render judgment against them as sureties to a sheriff’s bond, al- 
though this fact, if true, would present a bar to relief in equity, yet it can on- 
ly appear by the production of the record in aid of the assertion: and the in- 
junction should not be dissolved on the assertion merely. 

2, When thesureties of a sheriff, against whom a judgment, on motion, has been 
rendered, and they have filed their bill putting either the factum or legal suf- 
fieicncy of the bond in issue, the injunction should be retained until the deter- 
mination of the issue, or until the production of a record, by which the ques- 
tions at issue are concluded. 

3. It is no ground for resort to a court of equity by sureties on a writ of error 
bond, that the judgment had previously been affirmed on another writ of error, 
of which fact they were ignorant. Ifthe second affirmance was irregular, 
they should apply to the court rendering it, to correct the jrregularity. 


Wauir of error to the Court of Chancery, for the 9th District 
of the Southern Division. 


The statement of the case as made by the bill, sufficiently ap- 
pears in the report of the same case at January term, 1843. The 
answer of the defendant, Colclough, having been filed, a motion 
was made to dissolve the injunction on the ground that all the 
equity of the bill was denied. The part of the answer, which 
covers the allegation of the bill, that the bond was never receiv- 
ed and approved by the proper officer, is in these terms, “defend- 
ant is informed and believes, that the judge of the county court re- 
ceived the said bond and ordered it to be filed in the office as the 
official bond of the said McRae; and he submits that this in law 
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and in equity, is an approval.” He also asserts, that the com- 
plainants had notice of the motion against the sheriff, and sub- 
mits that the judgment obtained upon it, is an estoppel now to con- 
test its validity. Itis admitted that the judgment was never af- 
firmed, and that Dansby and Campbell, the sureties to the last 
writ of error, were ignorant that a previous writ of error had 
been sued out. 

The chancellor allowed the motion, and the complainants ap- 
pealed from his order dissolving the injunction. 


Buronrp, for the plaintiffs in error. 
Harris, contra. 


GOLDTHWAITE, J.—1. When this case was before us 
at a former term, [5 Ala. Rep.] on a decree dismissing the bill 
for want of equity, we considered the effect of the judgment up- 
on the motion against the sheriff and his sureties, as not concluding 
the latter from asserting any defence which went either to the 
factum or legal sufficiency of the bond. The reasons which in- 
duce this conclusion with regard to a large class of cases, was 
sufficiently stated in Gibbs v. Frost, etal. [4 Ala. Rep. 720.] 

We had previously held in several cases, that when the sure- 
ties chose, in the first instance, to resist the motion for ond a 
against them, they were at liberty to do so upon any ground ; 
defence open to them. [Harris v. Bradford, 4 Ala. Rep. 214; 
Jamison v. Harper, 1 Por. 431.] 

The consequence of these decisions would seem to be, that al- 
though the sureties cannot be compelled to litigate their rights, 
when the motion is made for judgment against them, yet if they 
claim their privilege to be then heard, and enter upon their de- 
fence, there is no reason,why they should not be concluded to 
the fullest extent. In the case of a defence by the sureties, the 
record would necessarily declare the fact and the defect of the 
answer in reference to the denial or avoidance of the equity of the 
bill in this particular, is, that it undertakesito assert a fact which 
can only be properly shown by produciag, the record of the pro- 
ceedings had upon the motion. 

2. Another peculiarity grows out of our practice of allowing 
summary judgments against sureties without notice to them.— 
We have already shown, by reference to our decisions, that these 
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judgments can aly be warra nt od by throwing open the contest 
with respect to their [ability in another forum. It follows asa 
consequence, that whenever they put cither the factum or the 
legal sufficiency of the bond in issue, the judgment upon the mo- 
tion cannot be turned loose against them, without the determina- 
tion of this issue. After an injunction is once allowed upon a 
proper showing in such a case, it ought to be retained until it is 
shown that their rights have been concluded by making an inef- 
fectual defence upon a trial at law, or by a hearing in the court 
of chancery. Here, it is true, the defendant answers that the 
bond was reccived and filed in the clerk’s office, and it is equally 
true; that this would warrant the presumption of an approval by 
the proper officer, but this is the matter in issue. and the assers 
tion affords no ground to dissolve the injunction for the reasons 
before stated. 

3. With respect to the admission by the defendant, of the sup- 
posed equity of the complainants, Dansby and Campbell, grow- 
ing out of their ignorance, thata previous writ of error had been 
sued out, and the judgment then allirmed; it is necessary only to 
say, that these facts present no ground whatever, for the inter- 
ference ofchancery. ithe second atlirmance was irregular, the 
application to correct the irregularity, should be made here. 

From what has been said, it will be apparent, that we consider 

motion to dissolve the injunction, should have been denied. 





Deerce reversed, and remanded. 





THE MADISON COLLEGE vy. BURKE. 


1. Upon a note made payable.to the ‘ ‘Treasurer of the Manual Labor Institute 
of South Alabama,” a suit eannotbe, maintained by Madison College, without 
anaverment that it is the Mmmme corpor: ation, and that the name nad been chang- 
ed since the making of the note, and before the institution of the suit. 

2. In such a case, on making the proper proof, a recovery can be had on the mo. 


ney count. 
Error to the Circuit Court of Wilcox. 
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Assumpsit by the plaintiff in error, against the defendant in 
error. The declaration contains a special count on a note for 
one hundred dollars, payable to the treasurer of Manual Labor 
Institute of South Alabama, and also the common counts. 

The defendant demurred to the first count of the declaration, 
which was sustained by the court. 

Upon the issue of non-assumpsit to the common counts, the 
plaintiff offered in evidence, a note of the defendant for $100, pay- 
able to the treasurer of the Manual Labor Institute of South Ala- 
bama, and having proved the signature, offered to prove that 
the property in the note was in the plaintiff, by proof of the in- 
corporation by statute of the Manual Labor Institute of South 
Alabama, and the change of its corporate name, by a subsequent 
enactment, to that of Madison College, but the court refused to per- 
mit the note to be given in evidence. to which the plaintiffs ex- 
cepted. And now assigns jor error, 1. The judgment on the 
demurrer. 2. The matter of the bill of exceptions. 


G. Gay e, for plaintiff in error—cited 2 Ala. 699; 1 Lord 
Ray. 153; Angel & Ames on Cor. 510-11; 3 Burr. 1866; 5 
Dane’s Ab. 151; 3 Levinz, 237. 


Seuuars, contra. 


ORMOND, J.—The first count of the declaration is bad, be- 
cause it does not show any legal title to the note sued on, in the 
plaintiff. 

The allegation is, that the defendant executed a note to “the 
treasurer of the Manual Labor Institute of South Alabama,” but 
this is no evidence of indebtedness to “Madison College.” The 
facts were, that after the execution of the note, and before the 
institution of this suit, the name of the corporation was changed, 
by an act of the Legislature, to Wadison College. The act pro- 
vides, that the change of the corporate name shall not affect the 
right of the corporation to recover its debts, or release it from 
its engagements. And such would have been the law, if no such 
reservation had been made, as is shown by the corporation of 
Colchester v. Seaber, [3 Burr. 1865,] and if the count had con- 
tained an allegation of these facts, it would have been good. 

But upon this proof, showing the change of the corporate name, 
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and that the defendant executed the note to the corporation, un- 
der its former name, it was entitled to recover under the money 
count, and for the error of the court in rejectting the testimony, 
the judgment is reversed, and the cause remanded. 





LEWIS, er au. v. BR. BANK AT MONTGOMERY. 


1. A statute provided that where a sale has been made of a sixteenth section, or 
a part thereof, which cannot by reason of the insolvency of the purchaser, or 
other cause, be made productive, a majority of the voters of the township, vot- 
ing in township meeting, upon due notice given, shull have power, with the 
assent of the purchaser, to annul or cancel the contract of sale; Held, that a 
plea alleging that a majority of the voters of the township voting in township 
meeting, upon due notice given, did, with the assent of the purchaser, annul 
and cancel the contract of sale, because the same could not be made produc- 
tive, was good, although it did not state the particular reason which induced 
the voters to assent to a rescission. 


Wrir of error to the Circuit Court of Russell. 


The defendant in error declared against the plaintiffs, in as- 
sumpsit, upon a promissory note, which is described as being da- 
ted the fifteenth day of December, 1840, payable twelve months 
after date, forthe payment of two thousand three hundred and 
twenty-seven dollars and twenty-two cents, for the account of 
section 16, township 16, range 29, Russell county, negotiable and 
payable at the Branch of the Bank of the State of Alabama at 
Montgomery. 

The defendants pleaded, that the note declared on, was given 
in consideration of the purchase of the 16th section, township 16, 
and range 29; that since the purchase of the same, and since the 
last continuance of this cause, a majority of the voters of the said 
township, voting in township meeting, upon due notice given, did, 
with the assent of the defendant, P. A. Lewis, who was the pur- 
chaser thereof, annul and cancel the contract of sale of said sec- 
tion, because the sale of the same could not be made productive. 
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To this plea, the plaintiff demurred, and the demurrer being sus- 
tained, the defendants refused to plead over; thereupon, a judg- 
ment was rendered in favor of the plaintiff, for the amount of the 
note, and interest, together with costs. 


Heypenre pt, for the plaintiffs in error. 
No counsel appeared for the defendant. 


COLLIER, C. J.—The legal sufficiency of the plea, depends 
upon the interpretation of the first section of the act of 1843, 
“for the relief of the purchasers of sixteenth sections,” [Clay’s 
Dig. 529, § 49,] which is as follows: “Whenever a sale has been 
made ofa sixteenth section, or part thereof, and such sale can- 
not by reason of the insolvency of the purchaser or purchasers, or 
from other cause, be made productive, a majority of the voters 
of said township, voting in township meeting, upon due notice 
given, shall have power, with the assent of the purchaser or pur- 
chasers, to annul or cancel the contract of sale for said section, 
or any lot or parcel thereof, which is not likely to be productive; 
and shall have power furthermore to re-sell, rent or lease 
the same, as if no sale had ever been made.” 

This enactment authorises a majority of the voters of a town- 
ship to annul a contract (with the assent of the purchaser) for 
the sale of the sixteenth section, when from any cause it cannot 
be made productive, and it is not necessary to the validity of 
their decision, that they should declare the particular reason that 
influenced them. It is enough, that they have expressed their as- 
sent to a rescission in the manner prescribed; the legal inference, 
at least in the absence of any thing showing the contrary, is, that 
they acted in subordination to law, and were influenced by the 
consideration that the sale would be unproductive. This con- 
clusion results from the nature of the thing done, the persons by 
whom, and the manner of doing it, and is well sustained by the 
general analogies of the law. 

A plea by the purchaser to an action for the purchase money 
which sets up the cancellation of the contract as provided by the 
statute, need not allege the specific reason which induced the vo- 
ters to assent to it. In fact,a plea could not be thus framed, un- 
less the voters expressed the cause which operated upon them, 
without a special inquiry of each, which they might or might not 
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answer at pleasure. Besides, they might have been influenced 
by various reasons, to state all which would require a plea of 
most inconvenient length: But apart from these considerations, 
it may be asked for whose benefit is it, that the plea should be 
thus special? The propriety of the decision of the voters could 
not be revised by a jury; the more especially where it has not 
been drawn in question by the party who seeks to set it aside. — 
Ifit were possible to show that they were influenced by impro- 
per or insufficient motives, the facts should be specially alleged in 
a replication; it is not necessary for the plea to state the inference 
which the law makes in favor of the act done, by an allegation 
more full than it contains in the present case. 

In other respects, the plea is believed to be unobjectionable.— 
The judgment is consequently reversed, and the cause remanded. 





Ex parte BANK OF THE STATE OF ALABAMA. 


1, The term of the county court of Tuskaloosa county, held on the 2d Monday 
of December, 1843, was authorised by the act of the 13th February, 1843. 

2. The judge of the county court of Tuskaloosa county, under the act of the 13th 
Feb. 1843, is authorised to tax a fee of two dollars on bank suits, although no 
jury trial is had. 


B. F. Porrer, for the Bank, moved for a mandamus to the 
judge of the county court of Tuskaloosa county, requiring him to 
issue a supersedeas in a certain case, where execution either had 
or was about to issue against the Bank on a judgment for costs 
in favor of M. E. Chiles, et al. In the petition, it is shown, this 
judgment was rendered at a term of the county court commenced 
on the 2d Monday of December, 1843. Another reason.urged 
for the supersedeas is, that a fee of 2 dollars, as taxed in the bill 
of costs, is the judge’s fee. More than 100 cases were said by 
him to be in the same condition; and he urged— 

Ist. That the term of the county court was not warranted by 
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law; and as to this point, cited the acts of 1843, p. 125, § 3; act 
of 1821, Clay’s Dig. 298, § 13. 

2d. That the fee taxed is not allowed bylaw. As to this, he 
cited, act of 1815, Clay’s Digest, 575, § 94; act of 1821, Aikin’s 
Digest, 189; act of 1831, Clay’s Dig. p. 316, § 24; act of 18 
February, 1843, p. 81; act of 14 February, 1843, p. 56. 


GOLDTHWAITE, J.—1. The first question to which our 
attention is called by this motion for a mandamus, is, whether a 
term ofthe county court of Tuskaloosa county was lawfully held 
on the 2d Monday of December, 1843. Previous to the 18th 
February of that year, that court was required to hold its sessions 
twice in each year—on the 3d Mondays in January and July, 
On that day, an act was approved by the Governor containing a 
section in these words, «Be it enacted, &c., That the next term 
of the county court of Tuskaloosa county shall be holden, as 
heretofore, on the 83d Monday of July, 1843; and thereafter, the 
terms of said court shall be holden on the 2d Mondays in May 
and December in cach year.” The evident object of this enact- 
ment was to change the terms of that court from January and Ju- 
ly to December and May, but it was not to take effect until after 
the July term for the year 1843. The construction contended 
for by this motion, would cause an interval of 10 months; for no 
court could be held until May, 18-44, if that held in December was 
unauthorized. Ifthe words December and May are transposed 
in the section, the meaning of the Legislature would be free from 
all doubt. Even as itis, we think it perfectly clear, that the act 
contemplated a term of the court should be held on the 2d Mon- 
day of December, 1843. 

2. The other question would be equally clear, if it was not 
that it is embarrassed by connecting it with a former practice of 
the county court judges. 

The question is whether the judge of the county court of Tus- 
kaloosa county, is authorized to tax a fee of two dollars to himself 
for rendering a judgment of non pros., or dismissal, in a suit by 
the Bank of the State of Alabama. 

The act of the 13th February, 1843, ascertains what fees a 
judge ofthe county court shall thereafter be allowed, and among 
these, is one of two dollars for each judgment or decree. This 
act would scem to admit of no other construction than that the 
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fee was allowable in all cases were judgments are given, without 
regard to their character. But it is said this act must be controlled 
by another, which was approved on the 14th of the same month. 
This last, directs that the tax fee of two dollars on each judg- 
ment rendered in all cases of debt, due the several banks in this 
State, shall belong to the county treasury of the county where 
the defendant may reside. If we stop here, it is impossible to 
trace any connexion between these acts; for nothing, as yet dis- 
closed, leads to any inference that the last was intended to con- 
trol the first. When we go one step further back, we find, by 
the act of 1831, that the county tax was abolished on all suits in 
Tuskaloosa circuit or county courts, in favor of the Bank of the 
State of Alabama, in which judgments should be had without the 
intervention of a jury. [Clay’s Digest, 316, §24.] This county 
tax was imposed by the act of 1815 for the purpose of providing 
a fund to defray county expenses, and is one of two dollars on 
each suit instituted in the county. [Clay’s Digest, 575, § 94.] 
When the county court was re-organized in 1821, and directed 
to be held by one judge, no salary was given to him, but certain 
fees were provided to be paid for his compensation; among these, 
we find a direction that the tax fee then allowed by law for a jury, 
should be paid to the judge. [Act of 1821, § 26—Toulmin’s Di- 
gest, 199.] It is said, this is the only authority which the judges 
had for taxing any fee for their services, until the act of the 13th 
February, 1843; and as this fee was abolished in 1831 in all bank 
suits in Tuskaloosa county, where the judgments were had with- 
out the intervention of a jury, it is insisted, that as to such suits, 
the act of the 13th February, 1843, does not give the judge of 
the county court of that county any right to tax his fee, although 
he and all the other judges are entitled to it in every other class 
of cases, If the county tax, created by the act of 1815, was 
transferred to the county judges by the act of 1821, we do not 
well see how their right was aflected by the act of 1831, inas- 
much as there was then no county tax on suits in the county 
court of Tuskaloosa county; but, conceding that the legitimate 
interpretation of the act of 1831, was to abolish the fee in cer- 
tain courts, we cannot perceive that an exemption from 1831, 
until the passage of the act of 1843, deprived the Legislature of 
the power to give a fee, by way of compensation, to the county 
judges. The only plausible objection against the right to this fee, 
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is dirived from the title of the act and its general object, which is 
to reduce, and not increase, the fees of any of the officers named 
in it; it is to be borne-in mind, however, that other fees of this 
officer were reduced, and, in place of the fees which, previously, 
they were allowed to charge, a new fee bill is given. We are 
not authorized to restrict the fees, which are plainly allowed by 
this act, to cases in which they were allowed similar fees pre- 
viously, because we cannot know that those which are specifical- 
ly given, were not intended in place of others, which are now cut 
off. 

Our conclusion, on both questions, is against the motion, and it 
is denied. 





GODFREY v. HAYS. 


1. A father being obliged to support his children, is entitled to their services during 
minority, and to the product of their labor, so long as they remain members of his 
family, but if he drive them away, or voluntarily permit them to leave him, and 
provide for themselves, he is not entitled to their earnings. 

2. Where a father made a contract with his son, then living with him, that he 
would give him a slave for doing certain work upon a mill, which was done, and 
the slave conveyed to the son—held, that the slave could be taken in execution 
at the suit of the creditors of the father. 


Error to the Circuit Court of Sumter. 


Detinue by the defendant in error, against the plaintiff in error, 
for a slave. 

From a bill of exceptions, taken at the trial, it appears that the 
defendant produced, and proved, a bill of sale, for the slave, from 
his father to him. That the son, being a minor, living with his 
father, by contract with the latter, assisted in repairing a mill, the 
property of the father, which was the consideration for the con- 
veyance of the slave; and proved that the labor was equal to the 
walue of the slave. Both the son and the slave remained with 
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the father, after the conveyance. At the time of the conveyance, 
the father was possessed of considerable property, and in good 
credit, though considerably indebted at the time; and that, sub- 
sequently, all his property had been sold, without satisfying his 
debt; the slave, so conveyed to the son, being sold under execu 
tions against the father. 

Upon these facts, the counsel for the defendant moved the court 
to charge the jury, thai if they believed that the father was in- 
debted before and at the time of the contract with his infant son, 
and that the negro in controversy was sold under execution on 
account ofa pre-existing debt, that then the plaintiff ought not to 
recover. Anz, further, that when a parent is indebted, and his 
minor son, who is living with him, does work for the parent under 
contract with him, and the parent, in consideration thereof, 
transfers a slave or other property to the minor, such transfer is 
void against pre-existing creditors. 

These charges the court declined giving; and charged the jury 
—Ilst. That if they believed the contract was entered into to de- 
lay, hinder or defraud creditors, it was void. 2d. That though 
the son was a minor, and living with his father, yet if the work, 
which was the consideration of the transfer, was done pursuant 
to a previous contract, it was valid, even against pre-existing 
creditors; but, if the work was performed without any previous 
contract, and the father, after it was done, had conveyed the 
slave in satisfaction thereof to the son, the transfer would be 
void against pre-existing creditors. To all which, the defendant 
excepted; and judgment being rendered for the plaintiff, the de- 
fendant prosecutes this writ, and assigns for error the matters of 
law arising on tlic bill of exceptions. 


Boyp, for plaintiff in error, cited 3 Porter, 196; 3 Johns. Ch. R 
481; 15 Mass. 274; 2 Wendell, 461. 


Sirs, contra, cited 12 Mass. 375; 15 id. 272; 2 id. 113; 10 
id. 287; 1 id. 525; 3 Pick. 201; 7 Cow. 92;5 Wend. 204; 5 Johns. 
Rep. 324. 


ORMOND, J.—From the obligation of the father to support 
his children during minority, he is entitled to their services, and 
to the earnings of their labor. The right and the duty are recip- 
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rocal; for it cannot be doubsed d, that if the father should refuse to 
support his child, and drive him from the parental roof, that he 
could not claim his earnings. [Nightingale v.. Withington, 15 
Mass. 272.] The law would be the same if the father should 
permit the child to labor for his own benefit; but in such a case, 
the child must cease to be a member.of the family; the relative 
obligations of parent and. child must eeas¢—in the language of 
the case just cited, the child must be “emancipated.” 

In such a case, no doubt, the father might employ his child, 
and compensate him for his labor, and the product of his earnings 
would be beyond the reac h of the creditors of the father, as they 
have no claim, legal or moral, on the labor of his child; but when 
the child is a part of the family, the product of his labor belongs 
to the father; and is, therefore, subject to the payment of his 
debts. 

These principles are decisive of this case. Tere, the son re- 
mained under tlic parental roof, and the family relation of father 
and. child was not severed. The obligation of the father for main- 
tenance, therefore, continued; and, as a consequence, he was en- 
titled to the earnings of the son. 

If it were conceded that this contract could be enforced by the 
son against the father, it would avail nothing in this case. The 
father being entitled to his earnings, the conveyance of the slave 
on account of the labor of the child, was without consideration, 
and void as against creditors. Let the judgment be reversed, 
and the cause remanded. 





BISSELL & CARVILLE v. CARVILLE & CO. 


1. The judgment entry recited the appearance of the defendants, by J. P. S., who 
confessed a judgment for them under a power of attorney, which was fileo with 
the papers in the cause: Held, 1. That the defendants having appeared by 
attorney, could not object to the want or irregularity of the service of process. 
2. That the mere production of the power of attorney did not make it part of 

the record, but that the recital of its contents was sufficient to support the 
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judgment. 3. That it was nota conclusion of law, that the power of attor. 
ney was not the act of both the defendants, because it was executed in the 
firm name. 4. That although the judgment would have been more techni- 
cal if it had affirmed the power of attorney was duly proved, yet it might be 
intended that its execution was satisfactorily shown. 


Warr of error to the Circuit Court of Dallas. 


This was an action of assumpsit at the suit of the defendants 
in error, against the plaintiffs, for the recovery of the sum of three 
hundred and eighty-seven dollars and ninety-three cents. The 
writ having been executed by an acknowledgment of service, the 
following judgment was rendered: «This day came plaintiffs, by 
their attorneys, and the defendants, by Joseph P. Snffold, to whom 
a power of attorney was executed, to confess a judgment in this 
case—which power of attorney is filed with the papers in the 
cause, confesses a judgment in favor of the plaintiffs, for the sum 
of three hundred and eighty-seven dollars and ninety-three cents. 
It is, therefore, considered by the court, that the plaintiffs recover 
of and against the defendants, the said sum of three hundred and 
eighty-seven dollars and ninety-three cents, so confessed as afore- 
said, and the costs in this behalf expended, &c. A power of at- 
torney is found in the transcript, purporting to have been made by 
the defendants below, corresponding with that described in the 
judgment, subscribed in their firm name, with a seal set opposite. 


Evans, for the plaintiffs in error. 
G. W. Gaye and J. P. Sarroxp, for the defendants. 


COLLIER, C. J.—1. Itis insisted, that as the defendants be- 
low were not served with process by the sheriff, but the only evi- 
dence of the service is, the appearance of their names subscribed 
thus, “Bissell & Carville,” to an acknowledgment, it should have 
been shewn to the circuit court that the acknowledgment was 
genuine, and made by the authority of both; more especially as it 
appeared from the writ, that the partnership was at an end. It is 
clear that one partner cannot, after a dissolution of the partner- 
ship, accept the service of process in the name of the firm; and it 
is equally well settled, that where process has not been executed 
otherwise than by written acknowledgment in the name of the 
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defendant, its genuineness must be shewn by proof to authorize a 
judgment by defau't. But in the present case, the defendants ap- 
peared, and this was sufficient to cure, either the want of, or de- 
fective execution of the writ. 

2. In Hodges & Puckett v. Ashurst & Son, [2 Ala. Rep. 301,] 
we held that the mere production ofa power of attorney, and the 
confession of a judgment under its authority, did not make it a 
part of the record, and an appellate court could not regard it as 
such, though it was certified with the transcript. But if we were 
allowed to look into the letter of attorney in the present case, the 
judgment would not be affected by it; for it is in all respects, 
such as the judgment recites. So in the case cited, it was decided 
that it was indispensable to the regularity of a judgment confess- 
ed under a power from the defendant, that the authority should 
be set out in extenso upon the record, though it would always be 
proper to do so. 

The execution of the letter of attorney, in the firm name, is no 
objection to the authority which it confers; for, from any thing 
appearing to the contrary, both the defendants may have been 
present, and if both did not actually execute it, yet they may have 
adopted it as their joint act. 

The judgment would have been more technical, if it had spe- 
cially recited the fact, that the execution of the power of attorney, 
was proved to the court; yet we think it clearly inferrable from 
the entry, that the court had sufficient proof to satisfy the mind 
upon this point. It is certainly the duty of this court, to sustain 
by all reasonable intendments, the acts of inferior tribunals, and 
this principle should not be disregarded in the case before us. It 
results from what has been said, that the judgment of the circuit 
court is affirmed. 
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MOORE v. SPENCE. 


1, A gift of slaves by a father toa son is void as against existing creditors. 
2. The right of a creditor in sucha case, is not varied by the fact that a new note 
was executed fur the debt subsequent to the gift. 


Error to the Circuit Court of Talladega. 


Trespass, vi et armis, by the plaintiff against the defendant in 
error, as sheriff of Talladega. The defendant pleaded the gene- 
ral issue, and a special plea setting up a justification, that the pro- 
perty was seized by virtue of legal process. Issue on the de- 
murrer to the second, which was overruled by the court. 

On the trial, the plaintiff proved, that in the summer of 1837, 
William H. Moore, his father, informed him that his wife’s mo- 
ther had died in Virginia, and had given to the wife some ten or 
twelve negroes, and that he, plaintiff; might have them if he would 
go or send for them. He accordingly sent an agent, who re- 
ceived them in Virginia for plaintiff, in December, 1837, and 
brought them to Talladega, where they remained for about a year, 
on the plantation of W. H. Moore, in the possession of the agent, 
then overseer of W. H. Moore, until they could be sent to Mis- 
sissippi, where plaintiff was then living. The plaintiff carried 
the slaves to Mississippi in February, 1839. 

The defendant produced in evidence an execution against W. 
H. Moore, in favor of J. R. B. Eldridge, and that, as sheriff of 
Talladega, he levied it on the negro in the controversy, which was 
one of those above mentioned, on the 2d August, 1842, by virtue 
of which he sold the slave. Defendant also offered W. H. 
Moore, who testified that when he gave the slave in controversy 
to his son, he owed the plaintiff in execution, J. R. B. Eldridge, 
a debt, secured by three notes under seal, which were due in 
1833 or 1834. That on the Ist September, 1841, these notes 
were delivered up and destroyed, and a due bill executed in lieu 
thereof, for $478 50, which is the foundation of the judgment on 
which the execution, on which the levy was made, issued. Wit- 
ness stated, that he never had possession of the slaves. That at 
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the time of the gift, he owed ten thousand dollars or more, but had 
ample means left to pay his debts. That the slaves were a rea- 
sonable provision for his son, and intended as such, and not equal 
in value to the provision made for his older children. 

The court charged, that if William H. Moore owed the plain- 
tiff in execution the debt, which was the foundation of the suit, at 
the time he made the gift to his son, that the gift, as to Eldridge, 
was fraudulent and void. 

2. That the execution of the due bill, and delivery of the three 

notes to W. H. Moore, did not extinguish the original debt, or af- 
fect the right of Eldridge to have his debt paid out of this pro- 
perty. 
The defendant’s counsel moved the court to charge the jury, 
that if William H. Moore never had the possession of the slave, 
it could not lawfully be taken in execution for his debts, To 
which the court replied, that if the slaves were given to the wife 
of William H. Moore, unless it was a gift to her sole and separate 
use, it was in law a gift to the husband; and that such gift, and the 
additional fact that he had assumed to give it to his son, who had 
taken possession of it, was a taking possession by the father. 

To all which the defendant excepted; and which he now as- 
signs as error. 


Rice, for plaintiff in error, insisted, that the decision in Miller 
v. Thompson, (3 Porter, 196,) went too far—that the question of 
fraud should be left tothe jury. In proof of which, he cited 4 
Cow. 599; 8 id. 406: 4 Wend. 303; 7 id. 437; 15 id. 588; 18 id. 
375; 1 Stew. 67; 11 Wheaton, 213; 1 Story’s Eq. 344, 364. 

As to the extinguishment, he referred to 2 Stewart, 498; 2 
Porter, 280, 401; 1 Ala. 565; 5 Yerger, 199. 

On the point of possession, to 1 Story’s Eq. 300. 


L. E. Parsons, contra, relied on the statute, Clay’s Dig. 254; 
3 Porter, 196; 3 Johns. C. 481: 5 Cowen, 72. 


ORMOND, J.—The principal question is, whether a gift of 
slaves by a father to his son is void as against existing creditors. 
In the case of Miller v. Thompson, [3 Porter, 196,] this ques- 
tion was considered by this court, and an elaborate opinion de- 
livered, holding the affirmative of this proposition. No subse- 
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quent opinion of ‘thin court has weakened the Sree of that adju- 
dication, and we, therefore, decline entering intoa discussion of 
the merits of the questién. Even if we were dissatisfied with 
the decision, which we do not wish to intimate, we should hesi- 
tate long before we would overturn one so elaborately con- 
sidered—of so much importance to the community to be settled 
on stable principles, and so long acquiesced in. 

Another que stion, Which has been argued in the case, is, whe- 
ther the original debt of the father to Eldridge, which existed an- 
terior to the gift of the slaves to the son, was not extinguished or 
merged in the note or due bill executed subsequent to that event, 
upon the consolidation of the three notes. It cannot admit of 
question, that the debt which existed previous to the gift of the 
slaves, was not, as it respects this question, affected in the slight- 
est degree by the consolidation of the three notes into one due 
bill, subsequent to the gift. The rights of Eldridge did not arise 
from the fact, that the debt was secured by notes, but because 
the debt was due. Any change, therefore, of the evidence of the 
existence of the debt, made by consent of the parties, can exert 
no influence on the rights of either. 

It was further insisted, that the father never had possession of 
the slaves, and never asserted any right under the will of his 
wife’s mother; and that, therefore, no right ever attached, upon 
the slaves in question. in favor of Eldridge. 

It appears that the slaves, being in Virginia, were bequeathed 
to the wite of Wm. H. Moore, the father, by her mother, and that 
the father gave them to the son, on condition that he would send 
for them. It is an established principle, that the right to personal 
property draws to it the possession; but independent of this con- 
sideration, the gift to the son was an exercise of ownership over 
the property by the father, and the reception of it by the son, is 
an admission of the title of the father. This point, however, is 
too clear for argument. 

Let the judgment be affirmed, 
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STALLINGS v. WILLIAMS’ Apwi’r. 


1. A declaration, at the suit of an administrator, upon a promissory note payable 
to his intestate, should allege that payment was not made either to the de. 
ceased in his life-time, or the plaintiff since his death; and if it merely nega- 
tives a payment to the plaintifl, it is bad on demurrer. 

2. The plea of ne unques executor, isa plea tothe merits, within the meaning of 
the act of 1624, which authorises a defendant, whose demurrer is overruled, to 
withdraw the same and plead to the merits of the action. 


Wair of error to the County Court of Sumter. 

This was an action of assumpsit at the suit of the defendants 
in error, against the plaintiff. The declaration commences in the 
usual form, and describes the plaintiffs as the administrator and 
administratrix of Thomas Williams, deceased; it then sets out a 
note dated on the 22d of January, 1836, by which the defendant 
promised to pay to Thomas Williams or bearer, the sum of six- 
teen hundred and one dollars and twenty-three cents, three years 
after date, with interest thereon. It concludes by averring that 
the defendant has not paid to the plaintifis the money in the note 
expressed, to their damage, &c. 

The defendant demurred to the declaration, and his demurrer 
being overruled, he obtained leave to plead over, and thereupon 
tendered a plea denying that the plaintiffs were administrator 
and administratrix of Thomas Williams. deceased, but the court 
rejected it, on the ground that it was nota plea to the merits of 
the action. Thereupon the defendant declined to plead further, 
and a judgment by default was rendered against him. 


Green, for the plaintiff in error. 
Sarirn, for the defendants. 


COLLIER, C. J.—It is insisted that the demurrer to the dec- 
laration should have been sustained, because the breach of the 
defendant’s promise is not well assigned. Where an action is 
brought by an executor or administrator upon a contract with his 
testator or intestate, it is not enough to alledge that the defendant 
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did not pay to the plaintiff, but it should be stated that payment 
was not made, either tothe deceased in his lifetime, or the plain- 
tiff, since his death. [Chitty on Plead. 3 Am. ed. 328; 1 Saund. 
on Plead. & Evy. 134.) A breach otherwise assigned would be 
too narrow, and not in terms co-extensive with the contract.— 
The assignment in the present case, might perhaps be aided by 
verdict under the usual common law intendments, that the judge 
would have directed the jury to require, and the jury did require 
sufficient evidence; but upon demurrer, it is clearly fatal. [1 
Saund. Rep. n. 1; Thomas v. Roosa, 7 Johns. Rep. 461; Lunn 
v. Payne, 6 Taunt. Rep. 140; Siclemore v. Thistleton, 6 M. & 
S. Rep. 9; Perreau v. Bevan, 5 B. & C. 284; Charnley v. Win- 
stanley, 5 East’s Rep. 270.] 

2. The act of 1824 enacts, that where a demurrer is overruled, 
the court shall grant leave to the party demurring, to withdraw 
the same, and plead to the merits of the action, &c. [Clay’s 
Dig. 344,§ 119.] Inthe present case, the court upon overruling 
the defendants demurrer to the declaration, gave him leave to 
plead over, but rejected the plea of ne ungues executor, on the 
ground that it was not a plea tothe merits. The question to be 
now considered is, whether that plea is such as in the meaning 
of the statute, goes to the merits of the action. 

The plea of xe unques executor is a plea in bar, because it 
does not propose to give to the plaintiff a better writ, but denies 
his right to sue at all in the representative character he has as- 
enteed: [1 Saund. Rep. 274, n. 3.} It impliedly admits the 
cause of action where it is pleaded alone, [2 Saund. on Plead. 
and Ev. 511;] and it is said that the defendant cannot avail himself 
of the matter of the plea under the general issue. [1 Chitty on 
Plead, 3, Am. ed. 485.] The plea certainly sets up a meritorious 
defence; while it admits the cause of action to be just, it denies 
that the plaintiff is entitled to maintain a suit upon it. It is incum- 
bent upon the plaintiff, under a proper state of pleading, not only 
to sustain by proof the defendant's liability to some one, but he 
must show that he is the person legally entitled to recover, A 
failure of the evidence upon either point, would be alike fatal to 
the plaintiff, and equally affect the merits of the action. 

An issuable plea, and a plea to the merits, are frequently used 
as equivalent expressions. By pleading issuably, it is said, is 
meant not only a general issue, but any other plea upon which 
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the plaintiff may take issue and go to trial upon the merits. [1 
Burr. Rep. 605; 2 id. 782; 5 T. Rep. 152.] A plea of tender and 
of the statute of limitations are issuable pleas. [1 H. Black. Rep. 
369; 1 Burr. Rep. 59; 1 Bos. & Pul. Rep. 228; 3 T. Rep. 124.] 
But what we have already said may suflice to show that the plea 
which was rejected by the county court, went to the merits of 
the action, and was improperly ruled out. Upon both the grounds 
taken by the plaintiff'in error, the judgment of that court is revers- 
ed, and the cause remanded. 





THE STATE, ex revarions v. BOWEN. 


1. A mandamus will not lic to compel a judge of the county court to accept a 
bond tendered by the sheriff; he having adjudged it insufficient, and for that 
cause, having declared the office vacant. 


ORMOND, J.—This was an application to the circuit court 
of Randolph county, for a mandamus to the judge of the county 
court of that county, commanding him to accept a bond tendered 
by the sheriff. 

The judge of the county court, it appears, had declared the 
office of the sheriff vacant, in a proceeding at the instance of one 
of the sureties of the sheriff, to compel the sheriff to execute a 
new bond. The proceeding resulted in a judgment of the coun- 
ty court, declaring the office of sheriff vacated. This was a final 
judgment by a court of record ina matter over which it had ex- 
clusive jurisdiction, and whilst the jadgment remained unrevers- 
ed, was conclusive of all the matters thereby adjudicated. The 
sufficiency of the sheriff’s bond was a matter in issue, and adju- 
dicated in that proceeding, and the circuit judge acted correctly, 
therefore, in refusing a mandamus. 

Let the judgment be affirmed. 
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LUNSFORD, use, «c. v. BASKINS’ Apm’x. 


1. The bond required to be executed upon the prosecution of an appeal from a 
judgment rendered by a justice of the peace, is, only a means provided by sta. 
tute for the continuance of the litigationin the appellate court, and does not im 
pose upon the sureties an obligation other and greater than that to which the ap» 
pellant is liable : consequently, where one sued as administratrix, appeals, she 
may plead that the estate she represents has been declared and adjudged insol- 
vent, and if her plea is sustained, no judgment can be rendered against her sure* 
ties on the appeal bond. 

2. The defendant, an administratrix, pleaded, that the estate of her intestate was 
declared and adjudged insolvent, the jury found the plea to be true, assessed the 
plaintiff’s damages, and judgment was rendered that the suit abate and be refer- 
ed tothe orphans’ court: Held, that although the act of 1843 required, that the 
judgment in such case should be that the plaintiff is entitled tothe sum found 
due hin, but no exccution shall issue and the judgment be certified the proper or- 
phans’ court, yet the defect was a mere clerical misprision, amendable at the j 





costs of the pluintiffin error. 
Wrir of error to the county court of Montgomery. 


This cause was originally eight suits, commenced before a 
justice of the peace of Montgomery, on eight promissory notes, 
made by the defendant’s intestate, and payable to the plaintifi— 
all of which, it is declared by the plaintifi’s atlidavit, were lost or 
mislaid. Judgment was rendered in each suit in favor of the 
plaintiff; and each case removed by appeal. on the execution of the 
usual bond, with sureties to the county court. On motion of the 
defendant, all the cases were consolidated by the county court, 
and a declaration filed by the plaintiff'on all the notes. 

The defendant pleaded, 1. That her intestate in his lifetime, 
“did not make, execute or sign the said several promissory notes 
in the said plaintiti’s declaration mentioned, nor either of them,” 
nor did he authorise any person to make, execute or sign them, or 
either of them for him, This plea was verified by an affidavit of 
the defendant which declared that the facts set forth therein, “are 
true to the best of her knowledge and belief.” 2. Non assumpsit. 
3. Payment. 4. Set off. 5. Accord and satisfaction. The plain- 
tiff demurred to the first plea, and took issue on the others, and 
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his demurrer being overruled, issue was also joined on the first 
plea. At asubsequent term, the defendant pleaded puis darrien 
continuance, that the estate of her intestate had been reported in- 
solvent, to the orphans’ court of Montgomery, and so adjudged by 
that court; that the decree remained in full force, unrevoked, &c, 
The plaintiff, after craving oyer of the proceedings before the 
justice of the peace, appeal bends, &c. demurred to this plea, and 
his demurrer being overruled, he replied, an issue was made up, 
and the cause thereupon submitted to a jury, who affirmed by 
their verdict, the truth of the plea, and assessed the _plaintiff’s 
damages at four hundred and forty-one dollars and sixty cents. 
A judgment was rendered on the verdict as follows: “It is there- 
fore, considered by the court, that this suit abate, and be referred 
to the orphans’ court of the county of Montgomery.” 


J. P. Sarrotp and Fair, for the plaintiffs in error—insisted 
that the county court should have rendered a judgment against the 
defendant and her sureties in the appeal bonds, to be levied de bo- 
nis propriis. [Barry v. Rush, 1 T. Rep. 692; Worthington v. 
Barlow, 7 id. 453; Willes’ Rep. 317, n. a.; Wms. on Ex. 1097-8; 
Bettis v. Taylor, 8 Porter’s Rep. 574; 3 Marsh. Rep. 387; 1 
Johns. Cases, 276; 10 Johns. Rep. 367; Morrison v. Morrison, 3 
Stew’t Rep. 444; Clay’s Dig. 315, § 11; 1 Chitty’s Plead. 650; 1. 
T. Rep. 758; 4 Taunt. Rep. 821; 6 Cow. Rep. 225; 12 Wend. 
Rep. 475.] 

The judgment should have been against some or all the obli- 
gors in the appeal bonds. [1 T. Rep. 691; 1 Johns. Cases, 276; 
Clay’s Dig. 195, § 13.] 


N. Harris, for the defendant. The statute makes the execu- 
tion of an appeal bond, a condition precedent to the prosecution 
of an appeal from the judgment of a justice of the peace. It is 
the means by which the party supposing himself aggrieved by 
such a judgment, can have a trial in a higher court, and sureties 
may avail themselves of any defence which their principal can.— 
The character of the parties is not changed by the bond which 
is given, and if an administrator appeals and executes a bond 
which would authorise a judgraent against him in his individual 
capacity, the suit, notwithstanding, continues against him in his 
representative character. 

65 
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The decree adjudging an estate insolvent, is an answer to an 
action against its administrator, and will avail his sureties in an 
appeal bond. In the preserit case, the judgment does not strictly 
conform to the last statute upon the subject; the variance it is be- 
lieved, is not so material as to authorise its reversal. He cited 
Clay’s Dig. 195, § 13; id. 314, § 9; 315, § 11; Aik. Dig. 152; 
Quit, et al. v. Adair, 4 Ala. Rep. 315.] 


COLLIER, C. J.—The act of 1814, in connection with that 
of 1822, enacts that any person aggrieved by the judgment of a 
justice of the peace, may, within five days after its rendition, ap- 
peal to the circuit court, or county court of the county, giving 
bond with good security in double the amount of the judgment, 
conditioned to prosecute his appeal to effect; and in case he be 
cast therein to pay and satisfy the condemnation of the court.— 
[Clay’s Dig. 314,§ 9.] By a statute passed in 1816, it is provi- 
ded, that whenever any judgment rendered by a justice of the 
peace, shall be removed into any court by appeal, certiorari, or 
otherwise, if it be aflirmed,a judgment shall be entered against 
the security as well as the principal, and execution may issue 
against both or either of them. [Id. 315, § 11.] 

The appeal is not the institution of a new suit, but the mere 
continuance of one already commenced, by its transfer to another 
tribunal of superior jurisdiction. In the appellate court, the par- 
ties occupy the same position in respect to each other, that they 
did in the inferior court, and the cause is there to be tried de novo. 
[Clay’s Dig. 314,§10.] The execution of a bond, as the condi- 
tion upon which the cause is to be removed, is a means provided, 
by which the litigation is to be continued, and can have no influ- 
ence upon the pleadings, nature of the defence, or proof which 
may be adduced. Ifthe plaintiff is the appellant, his situation on 
the trial will not be in any manner prejudiced thereby; nor will 
the defendant, if such is his relation to the suit, be prevented from 
urging any matter of defence which the law recognizes as suffi- 
cient to prevent a recovery, if the case had beenoriginally brought 
in the appellate court. The failure of the appellant to prosecute 
his appeal with effect, so as to recover a judgment against the ap- 
pellee, will not be sufficient to make his sureties liable to a judg- 
ment; but he must in the language of the statute, “be cast” in the 
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suit, in order that his sureties may be bound “to pay and satisfy 
the condemnation of the court.” 

The act of 1843, “to amend the laws now in force, in relation 
to insolvent estates,” [Clay’s Dig. 195, § 13,] enacts that, “no suit 
now pending, or which may hereafter be brought or revived 
against any executor or administrator, shall be abated on any 
plea or suggestion, that such estate has been reported or declared 
insolvent, since the commencement of such suit; but after such 
estate shall have been declared insolvent in the manner herein 
provided, that fact may be specially pleaded by the executor or 
administrator, without thereby waiving or abandoning any plea by 
him previously pleaded; and the suit shall be tried on all the issues 
that may be joined in the case; and if the issues joined on all the 
other pleas except the special plea of insolvency be found for the 
plaintiff, and the issue joined on that special plea shall be found for 
the defendants, the court shal] render judgment, that the plaintiff 
is entitled to the sum of money found due him, but that it appears 
the estate has been duly declared insolvent, no execution shall be 
issued therefor, and that the judgment shall be certified to the 
proper orphans’ court; and upon a duly certified transcript of 
such judgment being filed as a claim against the estate, as herein 
provided, the plaintiff shall be allowed as a creditor of the estate, 
his rateable portion on the amount of such judgment; and the costs 
of such suit.” This statute, as its title indicates, is amendatory 
of pre-existing laws, one provision of which was to abate any ac- 
tion pending against an executor or administrator, upon its being 
reported to, and declared by the orphans’ court, that the estate 
he represented was insolvent; and thus leave the plaintiff without 
reference to the justice of the demand to pay his own costs. The 
effect of the act is to permit the defendant, together with the plea 
of insolvency to interpose a denial of the cause of action, but if 
the latter defence is found untrue, if the former is sustained, the 
plaintiff is not entitled to a judgment against the defendant, but 
the judgment is, that he is entitled to the sum found to be due 
him, and he is referred to the orphans’ court for its payment. 

If the principal is not liable, it would be somewhat of an 
anomaly to say that the surety is. The latter undertakes for the 
performance of a duty by the former—his undertaking may be 
said to be incidental or accessorial, and in order to charge him, it 
should appear that his principalis bound, The surety cannot, in 
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a case like the present, be liable otherwise, and to a greater extent 
than his principal. This conclusion seems to us to result from 
the principles of the common law, as well as from a reasonable 
and just construction of our own statutes. And its justness is ob- 
vious, when we recollect that the appeal is a mere continuance 
of the litigation, no matter by which party prosecuted; and that 
the appeal bond is a means by which the cause is to be removed, 
intended to secure the payment of such judgment as may be re- 
covered against the appellant; but never to impose upon the sure- 
ties a liability beyond this. 

It is true, the judgment in this case does not in terms conform to 
the statute, though the discrepancy, it is believed, is not such as 
in any manner to affect the plaintiff’s rights. Be this as it may, 
the defect is at most,a mere clerical misprision, amendable here 
at the costs of the plaintiffs—an amendment will be according- 
ly made, and as the view taken shows that there is no available 
error, the judgment of the county court is, in other respects, af- 
firmed. 





WELCH, er ats. v. FOURIER. 


1, Anotice against a defaulting sheriff or constable, is sufficient, if it specifies the 
term at which the motion is made. 

2. When sureties unite with their principal in a plea to the merits, it isan ad- 
mission of the faet of suretyship. 

3. A finding by the jury for the plaintiff, on an issue to the merits, inclades all 
the facts necessary to the ascertainment of the defendant’s liability, unless a 
statute requires the facts to be specially found. 


Error to the County Court of Sumter. 


This was a motion by the defendant in error, against the plain- 
tiff, as constable, and others, his sureties, for failing to pay over, 
on demand, the amount of an execution collected by him. 

At the trial of the motion, the sheriff and his sureties appeared 
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and objected to the sufficiency of the notice, because it did not 
specify the day of the term when the motion would be made; but 
the court overruled the objection, and refused to quash the 
notice. 

The defendants then pleaded to the merits. 

On the trial, the defendants moved the court to charge the 
jury, that before they could find the said Welch liable, as consta- 
ble, and the other defendants as his sureties, that they must be 
satisfied, by the production of his oflicial bond, that he was con- 
stable, and they were his sureties. The court refused so to 
charge; and instructed the jury, that that inquiry could only be 
necessary upon the plea of non est factum to the official bond. 
To all which the defendants excepted. 

The jury found the issue for the plaintiff, and assessed his 
damage to $72 09. The court rendered a judgment for that 
sum, being the principal and interest at ten per centum per 
month, to bear interest at five per cent. per month until paid, be- 
sides costs, &c. 

The assignments of error are— 

1. The refusal to quash the notice. 

2. The refusal to charge, and the charge given. 

3. The jury should have found affirmatively that the constable 
refused to pay on demand. 


Greey, for plaintiffs in error. 
Boyp, contra. 


ORMOND, J.—In McRae v. Colclough, [2 Ala. 74,] it was 
held, that notice of the intended motion against a defaulting she- 
riff, was sufficient, if it specified the term of the court, without 
designating the day of the term of the court at which the motion 
would be made. The two statutes are alike, both requiring 
three days’ notice to be given of the time and place of making 
the motion. That decision must, therefore, govern. this case, 

Where sureties, as in this case, appear and unite with their 
principal in the defence, a plea to the merits will be an admission 
of the fact of suretyship, and supersede the necessity of proving 
it. Such proof would only become necessary on the plea of non 
est factum. See Reid v. The P. & M. Bank of Mobile, [3 Ala. 
Rep. 712,] where the point was thus ruled. The same principle 
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applies to the constable who, by pleading to the merits, admitted 
the character in which he was sued. 

It was not necessary that the jury should have found express- 
ly that a demand was made of the constable for the money. The 
penalty which has been recovered in this case, depends, it is true, 
on that fact; but the statute does not require that the fact should 
be expressly found by the jury, if one isempannelled. In the ab- 
sence of any such requisition, the finding of the jury for the plain- 
tiff, on the issue, is conclusive that those facts were proved, upon 
which alone their verdict could be founded. 

There is no error in the judgment, and it must, therefore, be 
affirmed. 





LANGDON, er at. v. ROANE’S ADM’R. 


1. Where the parties have settled their accounts and struck a balance, which has 
been adjusted by cash, or with a security for its payment at a future day, it 
is incumbent upon the party complaining of fraud or mistake, by suit in chan. 
cery, to allege it specially in his bill, and to establish the allegation by proof ; 
and the agreement by the parties that errors should be corrected, does not re- 
lieve the complainant from the onus of proving a mistake. 

2. Ifa party to whom an account is rendered, admits its correctness, it becomes 
a stated account; or if he retains it and makes no objection within a reasona- 
ble time, his silence will be construed into an acquiescence in its justness, and 
he will be bound by it, as if it wasa stated account. 

3. Semble: That the enforcement of a contract may be prevented, by showing a 
fraud on the part of him who seeks to derive a benefit from it, unless the fraud 
has been assented to, or acquiesced in; but a party cannotas the actor in a suit 
in equity, avoid a security which he has given for a debt clearly due, becuuse 
he was induced to give it by the false representations of the creditor, made in 
ignorance of the facts, rather than from a settled purpose to deceive. 

4, The complainant is not entitled to relief upon proof, to the admission of which 
there is no allegation adapted. 

5. Semble: Where the complainant could obtain the relief to which he is enti. 
tled, without a resort to equity, the defendant will not be taxed with costs. 


Warr of error to the Court of Chancery, sitting for Greene 
county. 
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The intestate of the defendant in error exhibited his bill 
against the plaintiffs on the 8th January, 1839, in which it is al- 
leged, that Messrs. Lea & Langdon, two of the defendants, were 
commission merchants for the complainant from August, 1835, 
to the spring of 1838—bought his supplies in Mobile, advanced 
money for him, and sold his cotton there. On the 10th Novem- 
ber, 1836, L. & L. presented their account to the complainant, 
which amounted, after an allowance of all credits, to the sum of 
three thousand two hundred and sixty-eight 79-100 dollars; con- 
fiding in their integrity, he gave his note for that sum, at sixty 
days after date, negotiable at the Branch of the Bank of the State 
of Alabama at Mobile. Upon a more particular examination of 
the account, the complainant has discovered several errors, viz: a 
charge of $124 77-100 for bacon purchased for him on the 20th 
June, 1836, with interest and commissions thereon. This item, 
L. & L. have since admitted to be incorrect. There is a further 
mistake of three or four dollars, for compound interest charged. 

The complainant states, that he sent to Messrs. Lea & Lang- 
don his crop of cotton for 1836, making thirty-nine bales, ave- 
raging four hundred and fifty pounds each, although they have 
only furnished him an account of sales for twenty-four bales. 
The nett proceeds of twenty, sold in Mobile, amonnted to $1238 
67-100; and the proceeds of four sold in Liverpool, were $261 
46-100. L. & L. admitted they had sold five bales of Cotton in 
Liverpool, but no account has been rendered, excepted as above 
stated; if the other fifteen sold as well as those accounted for, 
then L. & L. have been fully paid off. The note, given on the 
10th November, 1836, has been taken up by the complainant, 
and he has it in his possession ready to produce to the court. 

On the 28th October, 1837, Martin A. Lea, of the firm of Lea & 
Langdon, called on the complainant for a settlement. He pre- 
sented no regular account, but memoranda, made on detached 
pieces of paper; said that his firm had paid a note for $1920, 
which the complainant gave to David Harding, as also other lia- 
bilities, and thereupon demanded security for their re-payment. 
Confiding in the integrity of Lea, and that all errors would be 
corrected, the complainant gave his note $3298 97-100, dated the 
28th of October, 1837, payable on the first of January thereafter; 
with interest from the date. At the same time, he executed a 
deed of trust with the view of securing the payment of the note, 
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by which he conveyed to Wm. Chambers six negroes, (whose 
names are particularly stated.) These negroes were to remain 
in the possession of the complainant until a sale was necessary, 
unless he should attempt to remove them without the county of 
Marengo. The trustee was invested with power to sell on the 
request of L. & L. upon advertising time and place, &e. 

In February, 1838, Messrs. Lea & Langdon handed to the 
complainant a very imperfect account of his dealings with them, 
which is unsatisfactory and erroneous; occasionally charging the 
complainant with a sum of money, which is unexplained by any 
specification—embracing a period from the 20th April, 1837, to 
13th Februury, 1838. L.& L. have not furnished an account 
current for the time intervening the 10th November, 1836, and 
the 20th of April, 1837, although the thirty-nine bales of cotton 
were shipped to them during that period. 

It is further stated, that the consideration of the last note, which 
complainant gave to Lea & Langdon, is wholly unfounded, and 
was obtained by fraud; that they claimed of him the following 
sums for cash paid for his account and benefit, viz: $570 60-100, 
amount of draft paid J. G. Harvey; $737, amount of draft paid 
Webb & Dugger; $1920, amount of a note given by the com- 
plainant to David Harding. Whereas, it is charged that these 
drafts and notes have never been paid by L. & L., but are de- 
manded of the complainant, and suits have been brought against 
him for their recovery; and on the two former, judgments have 
been recovered, These several items amount to a sum sufficient 
to extinguish the note of the complainant. Besides, the complain- 
ant sent L. & L. his crop of cotton in 1837, making 17 bales, 
which, by account of sales rendered the 24th January, 1838, yield- 
ed the nett sum of seven hundred and twenty-one 75-100 dollars. 

The complainant alleges, that the trustee in the deed, on the 
83lst December, 1838, against his consent, and in despite of his 
remonstrances, removed the slaves, therein mentioned, from his 
possession, and imprisoned them in the jail of Perry county—say- 
ing he was instructed to do thus, &c. 

The bill prays, that a subpoena may issue to Lea & Lang- 
don and Chambers; that an account may be taken between the 
two former and the complainant, and if nothing be found due 
Lea & Langdon, then the collection of the note, either by suit or 
sale under the deed of trust, be injoined; or if part only be due, 
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then the residue of the note be injoined. And if the note and 
deed of trust made to secure its payment, be found to have been 
obtained by fraud, then the same may be delivered up to be can- 
celled, &c. In the meantime, that the trustee be injoined from 
selling the slaves until the further order of the court; and that such 
other relief as may be proper, be granted, &c. 

An injunction was awarded to restrain the trustee from selling, 
&c., and requiring the complainant to give bond with surety, 
conditioned for the forthcoming of the property; which latter re- 
quisition was complied with, and the injunction issued. 

The defendants, Lea & Langdon, filed a joint answer, in which 
they admit that the complainant and themselves made a settle- 
ment of their accounts on the 10th November, 1836, and that he 
gave them his note, as stated in the blll; they also admit the mis- 
take of $124 77 for bacon, including commissions and interest; but 
this mistake, they affirm, was corrected with the assent of the com- 
plainant. They admit that complainant has possession of his note, 
that it was given upto him, and the amount carried toa new account; 
which new account they undertake to exhibit with their answer. 

In the winter of 1836-7, these defendants state, that they re- 
ceived of the complainant forty-one bales of cotton, four of which 
were sold in Liverpool for the sum stated by the complainant; 
an account of sales of the residue, and an appropriation of the 
proceeds, appear by the account above mentioned. All the cot- 
ton ever sent to the defendants are but seventy-three bales, the 
sales of which are shown by the accounts exhibited with their 
answer, which they aver is correct. 

These defendants also admit, that the complainant gave them 
a note on the 28th October, 1837, as stated in his bill, but they 
deny that the payment of the note, made by the complainant and 
Walke, formed any part of its consideration. They never said 
that they had, or would pay this latter note. They admit the 
execution of the deed of trust, as alleged, and exhibit an account 
of the transactions between the complainant and themselves 
“from beginning to end.” Admit that they have not paid drafts 
to Harvey, and Webb & Dugger, though they have charged 
commissions for accepting them. Taking the original in con- 
nection with the amended answer on this point, and there is a 
positive denial of the fact, that the complainant was charged with 
the amount of these drafts, or any part of either of them, as cash 
66 
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paid for his use by these defendants. They admit the receipt 
and account of sales for complainant’s crop of cotton grown in 
1837, and aver that he was duly credited for the amount, as shown 
by the account exhibited. 

They deny all fraud in obtaining the note and deed of trust; and 
aver that they were voluntarily given by the complainant. Ad- 
mit removal of the slaves by the trustee to have been forcibly, 
yet they insist peaceably, made for the purpose of sale under the 
deed of trust. They believe that the slaves are not worth more 
than the amount of the debt they were intended to secure. 

The defendant Chambers denies all fraud, or intention to op- 
press the complainant, affirms that he acted under instructions from 
his co-defendant Lea; that in removing and imprisoning the slaves 
his only object was to have them forthcoming on the day of sale. 

Several witnesses were examined at the instance of the com- 
plainant. Billups Gayle, cashier of the Branch Bank at Mobile. 
testifies, that on the 19th of February, 1838, complainant’s note 
for $2733 17-100 was discounted by that Bank, and the proceeds, 
$2707 21-100, went to the credit of Lea & Langdon. This 
note matured the 13 | 16th of April, and was paid, but by whom 
the books of the Bank do not show. On the 16th of April, 1838, 
complainant’s note $2707 was discounted, and the proceeds, 
$2676 15-100, went to the credit of Lea & Langdon. This 
note matured on the 15 | 18 June, was paid, but by whom does 
not appear. On the third of May, 1838, the note of the com- 
plainant, with Wm. M. Burrell and John Burke as joint makers, 
was discounted for $1000, and the proceeds $954 33-100, went 
to the credit of Lea & Langdon. The proceeds of the notes 
were checked out at various times—the last note matured on the 
3 | 6 of February, 1839, and was protested for non-payment; 
but was paid on the 20th of October, 1840, with one hundred 
dollars in cash, and a joint note of James Burke and Solomon 
Rhodes, payable on the fourth of April, 1841; which last note 
was unpaid in January, 1842, when the witness’s deposition was 
taken. This witness testifies alone from what he finds on the 
books of the Bank—the entries in which were made before he 
came into office. 

John M. Walke, also a witness for the complainant, testifies, 
that Lea, of the firm of Lea & Langdon, told him that the firm 
had paid a note in which the complainant was the principal, and 
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the witness a surety, for $1920, payable to David Harding; that 
they had paid it as commission merchants for the complainant, and 
charged him with it in his account current; and that the com- 
plainant, in 1838, executed a deed of trust on four or five negroes, 
to secure its payment. Complainant showed witness an account 
current of Lea & Langdon against him; in that, the note alluded 
to, was not charged. 

David Harding, another witness for the complainant, proves, that 
he had the note of the complainant, in which J. M. Walke was a 
surety, for $1920; thisnote heindorsed to John Bloodgood, who sued. 
him as indorsee. Langdon, of the firm of Lea & Langdon, told 
witness and Bloodgood, that Roane had deposited with the firm 
a sum sufficient to pay off the note with interest. No execution 
has ever issued against witness in the suit of Bloodgood, nor has 
he had any farther trouble about the matter. Langdon stated 
that he had paid over the money to Wm. Gordon, the counsel for 
Bloodgood in the suit against the witness. 

Witness was present when a conversation took place between 
the camplainant and Lea, of the firm of Lea & Langdon, at 
Woodville, in respect toa settlement; Lea had no account with 
him, but referred to several sums of money which his house had 
advanced for the complainant, viz: the amount of the note made 
payable to this witness above referred to, and a draft to Harvey, 
and another to Webb & Dugger. Lea insisted they had paid 
them, and urged the complainant to settle by note; but the latter 
objected unless an account was rendered, and asked the advice 
of the witness, who told him that he should insist upon an account 
and the production of the liabilities that they might be cancelled. 
Lea seemed well satisfied, said complainant would do what 
was right, and invited him to take something to drink. Late in 
the evening, complainant and Lea called on witness in a state of 
intoxication; the latter remarked, that the former had settled with 
him, and had given his note for $3000 or upwards, and executed 
a deed of trust for its security on six negro men, to Wm. Cham- 
bers as trustee. The complainant then called on witness to take 
notice, that if, upon the exhibition of L. & L.’s account, he should 
owe them nothing, then the deed of trust should be void in toto, 
or if his indebtedness should be less than the note, then the deed 
should be void so far as it was not sustained by a consideration. 
To all this, Lea assented. Complainant, at the same time, in- 
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sisted, that the note made by Walke and himself was paid with 
money which he had furnished Lea & Langdon for that purpose, 
Lea said, if, upon examination, such should appear to be fact, the 
deed should be void to the amount of the note. Witness thinks 
deed of trust was made in the fall or spring of 1838; he was not 
present when it was executed, but saw complainant very soon 
after, and thought him too drunk to attend to business of so much 
importance. 

When the settlement was first attempted, Lea said he had no 
account current with him, but insisted that his firm had advanced 
money for the complainant to different persons; which the latter 
denied, and called upon Lea to say to whom they had paid mo- 
ney for him. Lea mentioned the note of complainant and 
Walke, above referred to; this, the complainant insisted, had been 
paid with money placed by him in L. & L.’s hands; he then men- 
tioned the drafts in favor of Harvey, and Webb & Dugger; these, 
the complainant contended, were paid with the proceeds of cot- 
ton which he had shipped them. 

The chancellor was of opinion, that the note, made by the com- 
plainant in October, 1828, as well as the deed of trust, executed 
with the view of securing its payment, was obtained by fraud 
and misrepresentation; that they were consequently void, and 
could not be enforced for the purpose of collecting any balance 
that might be due to Messrs. Lea & Langdon. It was accord- 
ingly ordered and adjudged, that the same be delivered up to the 
complainant for cancellation; and that Lea & Langdon pay the 
costs of the suit. 


W. M. Mvrpuy, for the plaintiffs in error, insisted— 

1. That the account of the transactions between the complain- 
ant and Lea & Langdon, exhibited with the answer of the latter, 
was to be considered as responsive to the allegation of the bill, 
which declared that no account current had ever been produced, 
and prayed that it might be furnished. [Paulling v. Sturgus, 3 
Stewart's Rep. 95; McGowen v. Young, 2 Stewt. & P. Rep. 
160.] This account shows an indebtedness for only $668—less 
than the amount of the note in question; and this, although the 
complainant is not charged for advances on account of the note 
to Harding or the drafts to Harvey, and Webb & Dugger. 

2. Even admitting that Lea may have made a misrepresenta- 
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tion to the complainant at the time the note was given, yet if any 
thing isdue Lea & Langdon, the deed must stand as a security 
pro tanto. [2 Story’s Eq. 7-8; 11 Wheat. Rep. 103; 12 
East's Rep. 637-8; 1 Story’s Eq. 213, 498; 3 Ala. Rep. 448.] 
If Lea & Langdon were seeking to set up the deed in equity, 
that court might perhaps refuse its aid. 

3. The complainant was a cotton planter, and had no other 
means of payment than his cotton crops—the account shows how 
the proceeds of every sale were disposed of. An account is 
only asked for from 10th November, ’36, to 13th February, 1838; 
consequently, the answer of Lea & Langdon does not show 
what disposition was made of the money received from the Bank 
on the note of the complainant of the third of May, 1838. As to 
the money received from the Bank on complainant’s notes, by 
Lea & Langdon, it must have been paid by them, as the former 
had no other means of payment than his cotton, which is all ac- 
counted for. 

4, Harding’s testimony alone, or in connection with the other 
witness, does not outweigh the answer. 


F. S. Lyon, for the defendant, contended, that the only ques- 
tion which need be decided, was, whether the complainant was 
induced by fraud or misrepresentation to give the note of Octo- 
ber, 1837, and the deed for its security. The proof, on this point, 
was ample and explicit to sustain the allegations of the bill. It 
is shown that the note was given in consequence of Lea’s repre- 
sentation, that he had paid for the complainant the note given by 
him to Harding, and the drafts to Harvey, and Webb & Dug- 
ger. In fact, the answer of L. & L. does not negative the alle- 
gation, that the payment of these drafts formed part of the con- 
sideration for the note in question. 

A suggestio falsi by Lea, is shown by the testimony of Walke 
and Harding; besides this, the manner in which the settlement 
was made, the discrepancy between the answer and the exhibit, 
are circumstances entitled to great weight. The answer of L. 
& L. affirms that the note is due in toto, while the exhibit shows 
that it was made for $668 53-100 too much; in addition, the pro- 
ceeds of the note of $1000, received from the Bank, is not ac- 
counted for. 

A suggestio falsi, or suppressio veri, whether proceeding from 
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a premeditated purpose to deceive, or no, vitiates the most so- 
Jemn acts; and where one suggests a falsehood, without knowing 
it to be true or false, he is as much chargeable with a fraud, as 
if he knew what he asserted was untrue. [1 Story’s Eq. 197, 
201-2; 6 Ves. Rep. 173; 2 Wheat. Rep. 178; 2 Brown’s Ch. 
Rep. 385-8; 1 Ves. & B. Rep. 355; 3 id. 111; 9 Ves. Rep. 21; 
10 id. 475; 13 Peters’ Rep. 26.] 





COLLIER, C. J.—The frame of the bill does not require that 
the state of the accounts between the intestate and Messrs. Lea 
& Langdon, previous to the 10th November, 1836, should be 
examined; for although the account rendered by the latter, on 
that day, was not strictly correct, yet the error was admitted 
and corrected by the parties themselves. [Davis v. Spurling, 
1 Russ. & My. Rep. 64.] We have only to inquire whether 
there was due to Lea & Langdon, on the 28th of October, 1837, 
the sum for which they received the intestate’s note of that date? 
It cannot be intended that there was a mistake in the settlement; 
and, consequently, the oxus of showing an error prejudicial to 
the intestate, rests upon the complainant. Where parties have 
settled their accounts, and struck a balance, which has been ad- 
justed by cash, or with a security for its payment at a future day, 
it is incumbent upon the party complaining of fraud or mistake, 
to allege it specifically, and to establish the allegation by proof. 
The agreement of the parties, which is admitted by the answer 
of Lea & Langdon, and proved by the deposition of Harding, 
that all errors should be corrected, and the deed of trust stand as 
a security for so much as was really due the cestuis que trust, 
cannot render inapplicable the rule we have stated. That agree- 
ment was merely affirmative of what the law was, in the absence 
of any express understanding. 

In Chappedelaine, and another, v. Dechenaux, [4 Cranch’s 
Rep. 306,] the bill was filed to set aside a stated account, which 
was signed by the parties thereto upon a suggestion of fraud; or 
if it be not set aside, to correct its errors, and to obtain a settle- 
ment of transactions subsequent to that account. The account 
stated, was pleaded in bar of so much of the bill as required, that 
the subject should again be opened. The court said, that the 
plea must be sustained, except so far as it may be in the power 
of the complainants to show clearly, that errors have been com- 
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mitted, is a proposition about which no member of the court has 
doubted for an instant. “No practice could be more dangerous 
than that of opening accounts which the parties themselves have 
adjusted, on suggestion supported by doubtful or by only probd- 
ble testimony.” [To the same effect, see Blackledge v. Simp- 
son, 1 Hayw. Rep. 259; Philips v. Belden, 2 Edw. Rep. 1; Bul- 
lock v. Boyd, et al. id. 293; Wilde v. Jenkins, 4 Paige’s Rep. 
481; Endo v. Caleham, 1 Younge’s Rep. 306. ] 

It is said to bea general rule, that where an account is made 
up and rendered, he who receives it, is bound to examine the 
same, or to procure some one to examine it for him; if he admits 
it to be correct, it becomes a stated account, and is binding upon 
both parties—the balance being the debt, which may be sued 
for and recovered at law upon the basis of an insimul computas- 
sent. So, if. instead of an express admission of the correctness of 
the account, the party receiving it keeps the same by him, and 
makes no objection within a reasonable time, his silence will be 
construed into an acquiescence in its justness; and he will be 
bound by it as if it were a stated account. [Phillips v. Belden, 
2 Edw. Rep. 1.] Soin Freeland v. Heron and others, [7 Cranch’s 
Rep. 147,] it was held, that when one merchant sends an account 
current to another residing in a different country, between whom 
there are mutual dealings, and he keeps it two years without 
making any objections, it shall be deemed a stated account, and 
his silence and acquiescence shall bind him, at least so far as to 
cast the onus probandi on him. In fact, the rule as laid down 
by the authorities, would seem to be, that if one does not object 
to astated account which has been furnished him, within a-rea- 
sonable time, he shall be bound by it, unless he can show its in- 
correctness. [Murray v. Toland, 3 Johns. Ch. Rep. 569; Wilde 
v. Jenkins, 4 Paige’s Rep. 481.] 

In Leaycraft v. Dempsey, [15 Wend. Rep. 83 ] the court said, 
that where a bill is filed to open the settlement of an account, the 
request is not granted as a matter of course. Ifthe account has 
been settled, or an instrument executed for the payment of the 
balance, the error should be specified in the bill. The plaintiff 
must show clearly, that he has been imposed upon, before the 
court will allow him to unravel the account. Such, also, is the 
decision in Philips v. Belden, [2 Edw. Rep, 1.] In the latter case, 
the court consider the distinction between surcharging and falsi- 
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fying an account, and accounting generally. It is said, where 
liberty is given to surcharge and falsify, the court takes the ac- 
count to be a stated and settled account, and establishes it as 
such. If either party can show an omission for which an entry 
of debit or credit ought to be made, such party surcharges, that 
is, adds to the account; if any thing be inserted which is wrong, 
he is at liberty to show it, and this is a falsification. The onus 
probandi is always on the party making the surcharge or falsifi- 
cation. But ina general accounting, the party producing the ac- 
count, to charge his adversary or relieve himself, must show the 
items to be correct. 

The direct inference from the principles stated, is, that a party 
dissatisfied with a settled account, must in a bill brought for that 
purpose, state explicitly the grounds on which he seeks to sur- 
charge or falsify it; and that the burthen of making out the case, 
rests upon him. Further, where a merchant furnishes his custom- 
er with an account current of his dealings, and the latter retains 
it in his possession for a considerable length of time, without ob- 
jection, he will be presumed to have admitted its correctness. 

In the present case, the allegations of the bill are attempted to 
be sustained, by proof that Lea informed the intestate, he had. 
paid for him, his note to Harding, as well as his drafts in favor of 
Harvey and Webb & Dugger; that this statement was wholly 
untrue; that intestate was deceived by it, and induced to make the 
note and execute the deed in question. The evidence of Hard- 
ing goes to this extent, and so far as it respects his note, is con- 
firmed by the testimony of Walke. Conceding that the proof on 
this point is sufficient to outweigh the answer, and it by no means 
follows that such acase is made out as will vacate the note and 
deed. The conclusion will not then be warranted, that the ba- 
lance due the defendants, Lea & Langdon, was not equal in 
amount to the note. It will be remembered, Walke testifies. that 
although Lea told him, his house had paid the note to Harding, 
yet in the account which he shewed him, it was not charged:— 
Further, it is admitted in the bill, that Lea & Langdon, in Feb- 
ruary, 1838, furnished the intestate an account current of all pre- 
vious dealings. True, it is alleged that this account is imperfect, 
not because it charges too much, or omits any thing that is pro- 
per; but because, in noting the items stated, it is not sufficiently 
full and explicit. We infer that the account thus rendered, is 
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identical with that exhibited with the bill. In fact, such an in- 
ference is a necessary sequence from the case as presented; for if 
they were variant from each other, it would have been entirely 
competent for the complainant to have shown it; and he certain- 
ly would have done so, if the claim to relief could have been thus 
strengthened. 

The account exhibited shows, that after placing to the intes- 
tate’s credit the sum of seven hundred and seventy-one dollars 
and seventy-five cents, the proceeds of seventeen bales of cotton 
sold on the 20th of January, 1838, there was due to Lea & Lang- 
don, a balance equal to the amount of the note, saving six hun- 
dred and sixty-eight dollars and fifty-three cents, for which a 
credit was given. It is not alleged that the intestate paid the 
note which he made in November, 1835, in any other manner 
than by an appropriation of the proceeds of his cotton crop of that 
year; nor is it denied by the bill, that he did not after the first set- 
tlement, continue to deal with Lea & Langdon as previously.— 
Taking the case as stated by the complainant himself, and it: is 
clear, that as the cotton sent by him to his factors, was insufficient 
to extinguish the note, there was due to them a balance thereon; 
and that that note, instead of being paid in full, was taken up by 
making so much as was due thereon, a part the consideration of 
the note given in October, 1837. In this view, it is impossible 
that the intestate could have been charged with the note of Har- 
ding, and the defendants to Harvey, and Webb & Dugger; for 
taking the statements of the bill to be a true, and complete deve- 
lopement of the case, and the last note should have been tor a 
much larger amount than it really is. 

Again: The intestate received the account current of Lea & 
Langdon, in February, 1838, and retained it without objection, so 
far as we are informed, up to the time his bill was exhibited in 
January, 1839. This, considering the distance of the residence 
of the parties from each other, must be regarded as an implied 
admission that the account was correct. True, it would not ope~ 
rate so conclusively against the complainant, as to prevent him 
from surcharging and falsifying; but the proof in the cause is in- 
sufficeint to authorise relief upon either of these grounds. In 
fact, the interference of equity is not sought upon an objection to 
the account, but because the intestate was overreached by Lea, 
who represented to him that Lea & Langdon had made advances 
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for him to pay debts which were still outstanding. The chan- 
cellor was opinion that this allegation was made out by evidence, 
and that it warranted a perpetuat.on of the injunction; because it 
showed that the defendants, L. & L., had perpetrated a fraud 
upon the complainant. Without stopping to inquire whether the 
proof was such as the court of chancery supposed, we are satis- 
fied, that the conclusion there attained cannot be supported. 

Here it is admitted, and in fact proved, that all errors in the 
settlement were to be corrected, and the deed to stand as a secu- 
rity for so much as was really due. If the law were otherwise, 
this stipulation of the parties, would sustain the deed in despite of 
fraud on the part of the cestwis que trust; to the extract of their 
demand. But the chancellor’s view of the law is incorrect, as 
applied to a case in the posture in which the present comes be- 
fore us. It may be conceded as a general rule, that the enforce- 
ment of a contract may be prevented, by showing a fraud on the 
part of him who seeks to derive a benefit from it; unless the 
fraud has been assented to, or acquiesced in. But it cannot be 
endured that a debtor should be allowed to become an actor in 
equity, and avoid a security which he has given for a debt clear- 
ly due, merely because he was induced by the false representa- 
tions of the creditor, made most probably in ignorance of the fact, 
rather than from a settled purpose to deceive. [See Barnett v. 
Stanton & Pollard, 2 Ala. Rep. 181.] 

In respect to the notes of the intestate discounted by the branch 
bank at Mobile, in 1838, the proceeds of which were checked 
out by Lea & Langdon, it is quite enough to say, that there is 
no allegation in the bill in respect to them; and even if the proof 
establishes a liability upon Lea & Langdon to account for the 
money thus appropriated by them, that liability cannot be en- 
forced in the present case. 

From what we have said, it results that the complainant is en- 
titled to a perpetual injunction for the sum of six hundred and six- 
ty-eight dollars and fifty-three cents, to be applied as a credit on 
the note on the 20th of January, 1838; that as to the other mat- 
ters in controversy, the bill must be dismissed. If Lea & Lang- 
don are liable for the monies checked out of Bank, the represen- 
tative of the intestate should have the benefit of them in extin- 
guishment of the note and deed of trust; and that he may not be 
prejudiced in the assertion of his rights, the decree is so far modi- 
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fied, as to dismiss the bill without prejudice to the matter stated, as 
the ground of a new suit. 

As it does not appear that there was a necessity for a resort 
to equity, to obtain the credit to which we have seen the com- 
plainant is entitled, the defendant in error will be taxed with the 
costs, both of this court and the court of chancery. The decree 
will accordingly be reversed, and here rendered in conformity to 
the views expressed. 


CURRIE, er au. v. MANN. 


1. A purchase, by the plaintiff in execution, of the defendant’s land, which had 
been levied on and sold,is not a satisfaction of the execution, to the amount 
bid for it, unless he has accepted a deed from the sheriff, or there be a note or 
memorandum in wriling, setting forth the terms of the contract.of sale, so as 
to satisfy the statute of frauds. 

2. Quere--would not the court grant a perpetual stay of execution in a case 
where the plaintiff made a valid purchase of the defendant’s land at sheriff's 
sale, which he refused to comply with. 


Error to the Circuit Court of Barbour. 


This was a motion to quash an execution issued on a judg- 
ment of the defendant in error, against the plaintiff in error and 
one Pugh, upon the ground that the execution had been fully satis- 
fied, Upon the trial it appeared, that the sheriff had Jevied the 
execution on certain Jands of Pugh, which were advertised and 
sold by the sheriff to the plaintiff, for $301, who refused to take a 
deed for the land, and comply with the terms of the sale, alleging 
as his reason, that he had discovered that the ]and was not the 
property of the said Pugh. The sale to the plaintiff had never 
been set aside or avoided. 

The court refused to quash, and gave judgment on the motion 
against the defendants. This is now assigned as error. 


Wuey, for plaintiff in error, referred to 1 Porter, 392; 7 Cow- 
en, 6; 1 Ohio, 466. 
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ORMOND, J.—It does not appear very distinctly from the 
recurd, what was the precise question intended to be presented, 
but we understand it to be, whether under a sheriff’s sale a pur- 
chase by the plaintiff in execution, of the detendant’s land, which 
had been levied on and sold, is not a satisfaction of the execution 
to the amount bid for it. 

Such would doubtless be the law, ifthe plaintiff had accepted 
a deed from the the sheriff, but in this case, it does not appear that 
the purchase of the land at the sheriff’s sale gave the plaintiff any 
right to demand a title to it, as it does not appear that there was 
any memorandum or note in writing, setting forth the terms of 
the alleged sale as required by the statute of frauds, which is as 
indispensable in sheriff's sales as in other sales of lands. [Garth 
v. Robinson, supra. 

As, therefore, it did not appear that the first writ of fi. fa. had 
been sat.sfied, there was no reason shown for quashing the alias 
fi. fa. 

Whether the court would not grant a perpetual stay of execu- 
tion in acase where the plaint.ffin execution had made a valid 
purchase of land at a sheriff's sale, made under his own execu- 
tion, which he refused to comply with, is a question we need not 
now discuss. 

Let the judgment be affirmed, 





MARTIN v. POPE & SON. 


1. A factor, to whom goods are consigned for sale, is entitled to a lien upon them 
and their proceeds, for advances, and commissions consequent upon their re- 
ception, safe. keeping and sale, and for what may be due him upon @ general 
balance of accounts growing out of similar dealings. 

2. Where a factor makes advances, in the absence of a special agreement, the 
inference is, that they were made upon the join! credit of the personal security 
of the principal, and of his goods and money that may come to hand ; and he 
may renounce his lien without affecting his remedy against the person, and 
vice versa. 
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3. Where a factor sells goods, and appropriates the proceeds to his account a- 
gainst the principal without objection by the latter, the surety of the principal 
for the payment of a demand of equal dignity to the factor, when sued by the 
latter, cannot object that the appropriation was not so made as first to relieve 
him from liability. 

4. A factor credited his principal with the proceeds of goods sold, afterwards 
paid him a part thereof, then sold for him other goods to a much greater a- 
mount: Held, that a surety of the principel, in an actian by the factor, could 
not claim a deduction from his liability for the sum credited and afterwards 
paid over. 

5. An indulgence gratnitously granted by a creditor to the principal debtor, will 
not operate a discharge of the surety. 


Wrir of error to the Circuit Court of Mobile. 


This was an action of assumpsit at the suit of the defendants 
in error against the plaintiff, on a promissory note made by him, 
together with Elihu Moffitt and James R. Horn, by which they 
promised to pay to the plaintiffs below, the sum oftwo thousand 
two hundred and twenty-five dollars, ten months_ after date, and 
dated the 23d March, 1839. The cause was tried on the general 
issue, and a verdict returned in favor of the plaintiffs, for the sum 
of one thousand and ‘ifty-three dollars and thirty cents, on which 
judgment was rendered. 

On the trial the defendant excepted to the ruling of the court, 
both in charging and in refusing to charge the jury. The mate- 
rial facts of the case are stated in the bill of exceptions, substan- 
tially as follows: The plaintiffs were commission merchants of the 
city of Mobile; Moffitt, who was the principal in the note, was a 
cotton planter residing in the interior of this State, and in the hab- 
it of sending them his crop to sell. On the 23d of March, 1839, 
he obtained from them $2,000 in cash, for which he agreed to 
pay 5 per cent. the usual commissions for advancing, and in 
addition, interest at the rate of 8 per cent. per annum. To se- 
cure the payment of these several amounts, Moffitt made the note 
in suit, with the defendant and Horn as his sureties. It was the 
understanding between plaintiffs and Moffitt, that the latter was 
to ship cotton to the former, though nothing was said about sell- 
ing it, and applying the proceeds to the note. In February and 
March, 1840, Moffitt sent to the plaintiff his cotton crop of 1839, 
amounting to 113 bales, all of which were sold for the nett sum 
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of nineteen hundred and nine dollars and sixty-three cents, and on 
the 17th of June, 1540, they sent him the account of sales, which 
does not show whether, and how they had appropriated the pro- 
ceeds In answer toa previous application of Moffitt, not to sue 


for any balance he might be duc the plaintifls, they say, “we 
shall be easy about the | 
when we shall expect it.” 

Moffitt became indébted to the plaintiffs subsequent to March, 
1839, as follows, viz: on the 30th April, 1839, for bagging, rope 
and twine, $260 Si—29Oth of November, do. $80 16, for do.— 
30th December, do. $148 40, for do. On the 21st March, 1840, 
$306, for the hire of negroes, and on the same day, $124 50, 
being the nett proceeds of four bales of Moffitt’s crop of cotton, 
which had been previously placed to his eredit by the plaintiffs. — 
The aggregate amount of these several sums, the plaintiffs claim 
the right to retain from the proceeds of Mofliti’s cotton, before ap- 
plying it to the extinguishment of the note in suit. It was proved 
that money due for negro hire, was not connected with the busi- 
ness of a commission merchant. 

The judge charged the jury, that the law relative to a pledge, 
and the liens which attach to property held in that way, were 
wholly inapplicable to this case: that the plaintiffs had the right 
to apply the money received for the cotton, to any item in their 
account, at any time, if Moffitt, their principal, had given no di- 
rection in respect to it. Further, the indulgence given by the 
plaintifis to Moffitt, would not discharge his security, unless it 
was upon a contract founded ona valuable consideration. 

The defendant, by his counscl, prayed the court to charge the 
jury, 1. If the plaintifis received Motlitt’s cotton as commission 
merchants, and he was indebted to them at that time, in an ac- 
count connected with and growing out of their trade as such, 
then they would be considered as holding the cotton in pledge for 
the satisfaction oftheir account. 2. If the indebtedness of Mof- 
fitt to the plaintiffs, consisted of several items, contracted at dif- 
ferent times, but all connected with their trade and business, then 
the money received upon the sale of the cotton, after deducting 
charges for commissions, &c, shall be applied to their payment 
according to the order of time in which they were respectively 
contracted; or if not thus to be extinguished, then according to the 
time in which the items respectively became due. 3. If the cash 


lance you owe us until next season, 
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for which the note in suit was given, was ‘aia by the plain- 
tiffs as the commission merchants of Moffitt, the note operated as 
a lien upon the cotton sold by them, notwithstanding the defen- 
dant and Horn were surcties for its payment, and ifthe oldest de- 

mand of the plaintifls against Moffitt, it should be first paid from 
the money in their hands. 4. Ifthe charge for negro hire was 
not connected with plaintili’s trade as commission merchants, 
then the money received for the cotton could not be applied to its 
payment until the note was satisfied. 5. That the payment to 
Moffitt of $124 50, part of the proceeds of the cotton, with which 
the plaintiffs had previously credited him, discharged the defend- 
ant and his co-surety from the payment of the note pro tanto. 6. 
If the plaintiffs agreed to waite with Moffitt until next season for 
the balance of what he owed them, with the understanding that 
he was still to employ them as commission merchants, that would 
form such a contract for indulgence as would discharge the de- 
fendant. 7. If the money now sought to be recovered, was 
cash advanced by the plaintitls as commission merchants, to Mof- 
fitt, who at that time owed them nothing, and Moffitt sent them his 
cotton to sell, the application of money received from the sale 
thereof, to debts subsequently contracted, would be a fraud upon 
the defendant as a surety of Moflitt, and would operate asa dis- 
charge of the note pro tanto; which prayer for instruction was 
overruled in éofo. 


A. F. Horxrns, for the plaintiff in error. The understanding 
between Messrs Pope & Son and Moffitt, that the latter should 
ship them his crop of cotton, amounted to a contract which gave a 
lien for the payment of the money, which the note was intended 
to secure. That no subsequent advances or dealings between the 
parties, could in any manner interfere with that lien, or relieve 
the plaintiffs from thus appropriating the proceeds of the cotton to 
the defendant’s prejudice. The note was prior in point of time, 
to the other items of the plaintiffs’ account, and should be first sat- 
isfied. [Paley on Agency, 116-7, 123; 1 Powell on Mort. 558; 
1 Story’s aga oh 320, 322; 1 Bos. & P. Rep. 563-9; 1 Har. & 
J. Rep. 465, 754; 16 Peter’s Rep. 121; 2 Johns. Ch. Rep. 5543 
17 Johns. Rep. ee 11 Wheat. Rep. 59; 2 Johns. Ch. Rep. 
603; 1 Powell on 1 Mort. 4: 34, n. 435, n. 558; 2 Har. & J. Rep. 
492; 11 Mass. Rep. 300; 3 T. Rep. 123.] 
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To show that Pope had discharged the defendant by the indul- 
gence to Moffitt; that they had no right to retain for the hire of 
negroes and the proceeds of the four bags of cotton paid Moffitt, 
the counsel cited Paley on Agency, 116-7, 122; 3 Bos. & P. 
Rep. 485; 1 Story’s Eq. 308; 3 B. & Cresw. Rep. 605; 3 T. Rep. 
123; 6 id. 258. 


J. A. Camrsent, for the defendants: A factor has a lien 
for his general account; and it may be conceded that it is doubt- 
ful whether an outstanding independent claim will authorise him 
to retain the property of his principal, or its proceeds. [3 Bos. 
& P. Rep. 495.] That a factor may hold the possession of pro- 
perty upon which he has made advances, and control the pro- 
ceeds after a sale to reimburse himself for a general balance 
growing out of the business, cannot be denied. But he is not 
bound to exert it; whether he will do so or not, must depend up= 
on his own volition; and no third person, although he may be a 
surety for the principal, can complain that its exercise has been 
omitted. [4 Johns. Rep. 112.] This lien is analagous to the 
right of set-off, and authorises the factor to hold the property or 
fund, as against an adverse claimant until his demand is satisfied; 
it is called into action, when a right is set up by a third person. 

Moffitt never directed Pope & Son to make any particular 
application ofthe monies arising from the sale of his cotton, and 
it was consequently competent for the latter to apply them to 
either of their demands. They might have paid them over to 
Moffitt, if so inclined; or even have set-off against an action 
brought by him the sum due for the hire of negroes. The case 
in 16 Peters’ Rep. 121, is clearly against the plaintiff—it shows 
that the commission merchant is bound to appropriate the pro- 
ceeds of cotton to debts due at the time it is sold, and this, al- 
though the particular debt may not have been contracted in the 
course of his usual business. Unless it be by a distinct agree- 
ment, the surety can have no control over the manner in which 
the principal shall make his payments. [1 Stark. Rep. 101; 11 
Serg't & R. Rep. 34. See cases in 3 Peters’ Dig. 201; 10 
‘Pick. Rep. 129; 2 id. 581, 612; 12 Wheat. 505, 554.] 


COLLIER, C. J.—It is not pretended that there was a special 
~* contract between the plaintiffs and Moffitt, in respect to their 
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transactions, which would vary the duties and liabilities of the for- 
mer as the factors of the latter. We must then consider the 
case in reference to the principles of law applicable to such 
agents when dealing with their princ’pals. 

The engagement of a factor who undertakes the sale of goods 
or merchandize, for a compensation, is, that he will faithfully 
dispose of the same, with a proper regard to the advices of his 
principal, and honesily account for the proceeds. He is entitled 
toa lien, not only upon the goods themselves, for advances, and 
for commissions consequent upon their proceeds, and for what 
may be due him upon a general balance of accounts growing out 
of similar dealings. This lien arises upon an agreement which 
the law implies in the absence of any express stipulation upon the 
subject. [Paley’s Ag. 127-8-9, 142-7; Story’s Ag. 421, 435.] 

In Houghton, et al. v. Matthews, et al. [3 Bos. & Pul. Rep. 
485,] it was decided that the demand for which the factor claimed 
a lien, must be connected with, and constitute a part of his deal- 
ings as such, with his principal; for if it was a species of debt for- 
eign to that relation, or accruing before its commencement, the 
lien would not be enforced. [Palcy’s Ag. 135-6-7; Story’s Ag. 
387-8-9.] 

The correctness of these principles is conceded by both par- 
ties, but it is argued for the defendant, that the plaint.ffs had a 
lien upon the cotton consigned to them by Moffitt, and s:nce its 
sale upon the proceeds; that they cannot relinquish their lien and 
resort to an action against the sureties of their principal, but must 
appropriate the money received by them to the payment of their 
account as factors, in the order in which the advances were 
made, or in which the respective sums charged, became payable. 

The general lien of factors does not depend upon any express 
contract, but rests upon its manifest tendency to aid the interests 
of trade and commerce, and to promote cunfidence and a liberal 
spirit on the part of factors in respect to advances to their prin- 
cipals. It is deemed to exist in all cases. until the contrary pre- 
sumption is clearly established. [Story’s Ag. 388-9; Paley’s Ag. . 
127-8.] And where a factor makes advances, independent of 
an actual agreement to that effect, the legal inference is, that they 
were made upon the joint cred.t of the personal security of the 
principal, and of his goods and money that might come to hand. 
This being the case, the factor may relinquish his lien on the lat- 
68 
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ter without at all affecting his personal remedy; so he may re- 
nounce his right to resort to the person, and look alone to his lien 
for reimbursement. [Burrell v. Phillips, 1 Gall. Rep. 360; Piesch 
v. Dickson, 1 Mason’s Rep. 9.) It is then a right of which the 
factor or his representatives may avail themselves; but where 
there is no contract other than that which is implied, one who 
has become a surety of the princ.pal to refund advances made to 
him, cannot elect for the factor, and force him (at least at law.) to 
assert his lien upon the goods or money of the principal. 

The case of Brander & McKenna v. Phillips, et al. [16 Peter’s 
Rep. 121,] which was cited for the plaintiff in error, bears but |it- 
tle resemblace to that now before the court. In that case the 
plaintiffs were the factors of Phillips & Co., sold cotton for them 
for two and a half per cent. commissions, and charged the same 
for advances. In August, 1834, Phillips & Co. were indebted to 
the plaintiffs in the sum of $1315 57, for advances. On the 15th 
of the same month, the agent of the plaintiffs agreed to advance 
Phillips the sum of $8,000 on bills to be drawn between the 20th 
of April and 3ist July, 1835, by them, and any two of six persons 
named; among whom were R. H. & N. T., two of the defendants. 
Between the 15th of August, 1834, and the 31st July. 1835, seve- 
ral shipments of cotton were made to the plaintiffs by Phillips & 
Co., and several bills were drawn by them, some jointly with R. 
H. and N. T., and others without them; all of which were ac- 
cepted by the plaintiffs. The bills and advances amounted to 
$29,795 65: and the proceeds of the cotton amounted to $22,- 
460 43. The proceeds of the cotion were applied to the bills 
drawn by Phillips & Co. to the exclusion of those drawn by them 
jointly with R. H. and N. T.; and the question was, whether if 
the plaintiffs had suffic:ent funds of Phillips & Co. in their hands, 
when these latter bills became due to pay them, they were not 
bound to pay them, instead of retaining it for the payment of those 
which subsequently matured. The court said, “the application of 
payments by the creditor, where no direction is given by the 
debtor, has no relation to the present case. Had the bills become 
payable at the same time, on acceptances made on the same 
day, the plaintifis might have insisted on applying the funds in 
their hands to the payment of the notes without securities. But 
this would have been a very different case from the one now be- 
fore us. After having accepted the bill under consideration, pay- 
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able at a time stated, the plaintiffs accepted other bills, payable at 
a more remote period. 

Now, the contract by the acceptors was, that they would pay 
these bills as they respectively became due. And this they were 
bound to do so Jong as the funds of the consignors in their hands 
remained unexhausted. A bill became extinguished as soon as 
it was paid by the plaintiffs with the funds of Phillips and compa- 
ny. And this principle applies as strongly to those bills signed 
by the accommodation drawers, as others.” 

Again: “The plaintiffs, by appropriating the proceeds of the 
cotton to the payment of future liabilities, have violated their con- 
tract, endeavored to defeat the just reliance of the sureties, and 
charge them with the payment of the bills which they guaran- 
tied. This the plaintifis cannot do. It would be a great hard- 
ship, if not a fraud on the sureties. No lien can be regarded or 
enforced under such circumstances. The lien of a factor de- 
pends upon legal principles, founded on equitable considerations, 
and can be held valid on no other grounds.” 

This case merely determines, that the acceptor of bills is bound 
to pay them at maturity; that if in funds of the drawer. he should 
use them for that purpose; and where they became payable at 
different times, he cannot use his own funds to pay those that 
first mature, and pay those subsequently falling, with the money 
of the drawers, so as to entitle him to recover the amount of the 
former, of persons who joined as sureties in drawing them. 
There, the factors, by their acceptance, came under obligations 
to pay money at an appointed day, and being in funds of the per- 
sons for whom they had undertaken, it was their duty to appro- 
priate them. Here, tiey had entered into no such engagement. 
They had merely advanced money to, and had allowed one of 
their customers to become indebted to them, by furnishing him 
goods, &c.; and this without any contract, though doubtless in the 
expectation that he would send them cotton. The several sums 
in which he was indebted, must be considered as constituting his 
liability to them, and stand upon an equal footing so far as the pre- 
sent case is concerned. This conclusion, as it respects the note 
in question, results from the absence of any contract varying the 
rights and obligations of the sureties; and in regard to the charge 
for negro hire, it is immaterial whether it arises out of the plain- 
tiffs’ dealings, as factors, with Moffitt, and could only be material, 
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if they were asserting a lien upon the cotton or its proceeds. But 
the question of the right of lien, or the duty of the factors to ex- 
ert it, cannot be raised in this case. Moffitt’s cotton has been 
sold by them, and its proceeds appropriated pro tanto to extin- 
guish his indebtedness, without any objection, of which the record 
informs us, either by himself or his representatives. - It is, then, 
the case of a creditor paying money to his debtor without any spe- 
cific direction as to its appl.cation. 

It is laid down generally, that where money is paid by a debt- 
or to a creditor, who has several demands against him, without 
directing how it shail be applied, the creditor may apply it as he 
pleases. [Smith v. Scriven, 1 McC. Rep. —; Goddard v. Cox, 
2 Strange’s Kep. 1195. See also 2 East’s Rep. 242.) In The 
Mayor, &c., of Alexandria, v. Pattern, et al., [4 Cranch’s Rep. 
317,] the court say, “It is a clear principle of law, that a person 
owing money on two several accounts, as upon bond and simple 
contract, may elect to apply his payments to which accounts he 
pleases; but if he fails to make the application, the election passes 
from him to the creditor. No principle is recollected which 
obliges the cred.tor to make this election immediately. After 
having made it, he is bound by it, but until he makes it, he is free 
to credit either the bond, or simple contract.” To the same ef- 
fect is The United States v. January & Patterson, [7 Cranch’s 
Rep. 471.] 

In Gwin, et ux. v. Whitaker, adm’r, [1 Har. & Johns. Rep. 
754,] it was determined, that where one is indebted upon several 
accounts, and makes a payment, without directing its applica- 
tion, if both the securities carry interest, or neither bear interest, 
the creditor may apply it. So, if one is indebted on bond or 
mortgage, and simple contract, the law, in the absence of di- 
rection from the debtor, will apply a payment to the bond and 
mortgage. Further, it was said, that sometimes the fund, out 
of which the money arose, will direct the application; as where 
one, indebted on bond and on judgment, sel!s his land, and the 
purchaser pays a sum of money to the creditor without applying 
it, the law will apply it to the judgment, so as to exonerate the 
land. 

In Alsion’s adm’r v. Contee’s ex’r, [4 H. & Johns. Rep. 351,] 
a debtor made a ment to a creditor, who had two claims on 
open account, without directing its application: under the circum- 
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stances, the court thought the money should go in extinguish- 
ment of the oldest account. And in Bacon v. Brown, [1 Bibb’s 
Rep. 334,] it was decided, that if the debtor.docs not apply a 
payment, the creditor may direct its application to any one of 
several demands where they are of equal dignity, parallel in their 
consequences, and charge upon the debtor. That equity would 
direct a payment to be applied to debts bearing interest; but the 
creditor cannot apply it to a demand not yet payable. [Sce al- 
so Heyward v. Lomax, 1 Vern. Rep. 24.] The inference from 
the facts recited in the record, is, that all the items composing 
the plaintiffs’ account, were for money due them before they had 
sold all the cotton consigned them by Moffitt; as the last charge 
is dated on the 21st March, 1840, and the cotton was sold on the 
17th of that month and in April following. Again; they are all 
of equal dignity as it respects priority of payment; and from the 
time the plaintiffs were entitled to be paid, they drew interest in 
the same manner, whether evidenced by writing or not, 

As it-respects the sum of one hundred and twenty-four 50-100 
dollars, paid Moffitt by the plaintiffs, defendant cannot object that 
it should have been credited to Moffitt’s account. And whether 
it had been thus previously credited or not, is wholly immaterial; 
for they subsequently sold for Moffitt between six and seven hun- 
dred dollars’ worth of cotton, that was placed to his credit, which 
ve have seen the plaintiffs might have paid over to him without 
affecting their claim against the defendant. The form in which 
the account is stated cannot prejudice either party: courts of jus- 
tice will look at the substance of the thing. 

The facts do not show that there was a valid agreement be- 
tween the plaintiffs and Moffitt, by which the former was to ex- 
tend the day of payment of the note in controversy; what the 
plaintiffs said to him was entirely gratuitous, and they could have 
put the note in suit at any time after its maturity. 

Without extending this opinion, by a particular examination of 
the charges given and refused, it will be readily perceived from 
what has been said, that no error has been committed which is 
available for the defendant below. The judgment is consequent- 


ly affirmed. 














542 ALABAMA. 


Coker v. Pearsall. 


COKER v. PEARSALL. 


1. Upon the forfeitnre of a mortgage, the mortgagee becomes not only entitled 
to the possession of the mortgaged premises, but also to the rent then in arrear 
and unpaid, upon notice to the tenant in possession. - 


Error to the Circuit Court of Franklin. 


Debt on promissory note, by the defendant against the plaintiff 
in error. | 

The defendant pleaded nil debit and payment, and a special 
plea, that the note sued on was given for the rent of certain lands 
in Franklin county, for the year 1840; which lands had been pre- 
viously, to wit: in 1836, conveyed by deed of mortgage, by John 
L. McRae, to one S. R. Cockrell; and afterwards, on the 11th 
January, 1840, the said McRae conveyed by deed the equity of 
redemption to the plaintiff!’ That after forfeiture of the aforesaid 
mortgage, and whilst it was in full force, he had notice from the 
mortgagee, that he held him liable for the rent of said lands. 
That on the 15th June, 1840, the plaintitf conveyed to S. R. 
Cockrell the equity of redemption, without reservation of the 
rent; and the said McRae also conveyed in fee to the said Cock- 
rell; and that defendant attorned to the said Cockrell, and paid 
him the rent for which the note sued on was given; and this, &c, 

The plaintiff replied, that when Pearsall made the conveyance, 
as aforesaid, to Cockrell, it was with an express reservation of the 
lands so conveyed for the year 1840. 

Issue being taken on these pleas, the defendant read in evidence 
to the jury, the deeds mentioned in the pleas; whereupon the 
plaintiff, by his attorney, introduced a witness to prove, that by a 
parol agreement, made at and previous to the signing, sealing 
and delivery of the deeds, in fee for the lands described in the 
pleas, the rent for the year 1840 was reserved to the plaintiff. 
To which evidence the defendant objected; but the court over- 
ruled the objectio d permitted the testimony to go to the jury; 
to Which the def t excepted, and which he now assigns for 


error. 
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Noog, for plaintiff in error, insisted, that as the mortgage was 
forfeited, the fee was in Cockrell, and he was, therefore, entitled 
to the rent independent of the conveyances of the land to him 
in June, 1840, [3 Stewart, 50; 9 Cowen, 38,] and that the tenant 
was justified in attorning to him, and in paying him the rent. 
(20 Johns. 51.] 

But the right of Cockrell to the rent, was placed beyond doubt 
by the conveyances of June, 1840, by which he became the ab- 
solute owner of the soil, the rent being a mere incident of, and 
following the fee. 

The introduction of parol evidence, to show that the rent was 
reserved, when the deed is silent as to any such reservation, was 
clearly erroneous, as it varied, by parol, the terms of a written 
contract, and there was no allegation of fraud, which could alone 
authorize its introduction. [5 Porter, 498; 1 Ala. 160; id. 571; 
1 J:C. R. 429; 8 Johns. Rep. 189.] 


Coorrr, contra. Pcarsall was cither the tenant of McRae, or 
the purchaser of his possessory interest; and in cither case, had 
paid in advance for it. Cockrell purchased with notice of the 
interest of Pearsall; and as Pearsall did not owe rent to McRae, 
his release to Cockrell of all his interest did not extinguish the 
rent. [9 Cow. 39.] 

The parol evidence did not contradict the written instrument, 
but was proof of a collateral fact. 

As the tenant cannot deny the title of his landlord, the only 
mode by which the defendant could be relieved, would be by a 
bill ofinterpleader, if his view is sustained by the court. 


ORMOND, J.—Upon the forfeiture of the mortgage, Cock- 
rell, the mortgagee, became entitled to the possession of the 
mortgaged premises; and upon notice to the tenant, the latter be- 
came responsible to him, not only for the rent falling due subse- 
quently, but for the rent thenin arrear. [See Moss v. Gallimore, 
Douglass, 266, where the doctrine, and the reason upon which it 
is founded, are stated at large. To the same effect is Mansony 
& Hirtel v. The U.S. Bank, 4 Ala. 746; and Chambers v. Maul- 
din, id. 477.] _» 

The plea docs not, it is true, expressly allegé notice to the te- 
nant, but it does allege that the tenant attorned to the mortga- 
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gec, and paid him the rent, which must be considered an admis- 
sion of notice that the mortgage was forfeited, and that the mort- 
gagee was entitled to the rent. Such being the case, he was not 
responsible to the mortgagor, or those claiming under him; and 
it became, therefore, unnecessary to consider the effect of the re- 
servation of the rent by parol, where the conveyance of the fee 
was made to Cockrell, because there was no right existing either 
in McRae or Pearsall to be reserved. 

It results necessarily, that the court erred in permitting the evi- 
dence to go to the jury; and the judgment mnst be, therefore, re- 
versed, and the cause remanded. 





JEFFORD'S ADM’R v. RINGGOLD & CO. 


1. In an action agaifist an administrator. it is not allowable to declare in one 
count upon a demand for which he is liable individually, and in another for a 
debt due the estate he represents; such a declaration would be objectionable on 
general demurrer for a misjoinder «f counts. 

2. Although infancy is a personal privilege, yet not only the infant may avail 
himself of it, but his executor or administrator when sued upon the intestate’s 
contract, may also plead it. 

3. An executor or administrator may ratify the contract of his intestate made 
during his infancy, although the intestate died before he attained his majority; 
and such ratification will be obligatory, though it was verbally made, without 
any new consideration. 

4. It is difficult to lay downa precise rule, as to what notice to produce a writing 
is necessary, to let in secondary evidence of its contents; but a notice to the 
plaintiff's attorney several days before the term of the court when the cause 
wastried, is prima facie sufficient, although the plaintiff resided without the 
State; if the plaintiff was ready to produee it, and was unwilling that parol 
evidence should be given, he could lave applied for a continuance. 


Wrrr of error to the County Court of Lowndes. 


This was an action, at the suit of the defendants in error 
against the plaintiff. The first count of the declaration is on a 
promissory note made by the intestate, and another on the 17th 
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August, 1837, for the payment of three hundred and thirty-three 
dollars to the plaintifls. The second count is the same as the 
first, except that it alleges a promise by the defendant, since the 
death of his intestate, to pay the note. The third count alleges 
the making of another promissory note of the ‘same tenor and 
date, and sets forth that its consideration was a house and lot in 
the village of Lowndesborough, Lowndes county, which the 
plaintiffs had agreed in writing to convey to the intestate in his 
lifetime; that the intestate died before the note was paid, or the 
house and lot conveyed; that at the particular instance and re- 
quest of the defendant, the plaintifis conveyed him the house and 
lot for the use and benefit of his intestate’s estate, in considera- 
tion of all which the defendant became liable and promised to pay 
the note in question when he should be requested. The fourth 
count describes, as the cause of action, a note of the same tenor 
and effect as that set forth in third, founded upon the same con- 
sideration; and then alleges, that the intestate was an infant under 
the age of twenty-one years when the note was made, and died 
during his minority; that the defendant confirmed the contract 
for the conveyance of the real property, and took a conveyance 
for the same in his own name; in consideration thercof, he became 
liable to pay the note declared on according to its tenor and ef- 
fect. The declaration then concludes as follows: «Yet the said 
John W. Jeffords, not regarding his said several promises in the 
three last counts mentioned, has not paid the same or any part 
thereof. And the said intestate or defendant, not paying the mo- 
ney in the first count named, by reason of the premises, plaintiff 





has sustained damages for seven hundred dollars—and he brings 
his suit,” &c. 

The defendant pleaded—1. That his intestate did not under- 
take and assume, as the plaintiffs have alleged, &c. 2. That in- 
testate was an infant at the time the supposed promise and under- 
takings, mentioned in the plaintifl’s declaration, were made. On 
the first plea, the plaintiffs took issue; and to the second, they re- 
plied, that the intestate died during his infancy; and the defendant, 
after his appointment as administrator, ratified and confirmed the 
promises and undertakings in the declaration mentioned. To 
this replication, the defendant demurred, and his demurrer was 
overruled; thereupon the cause was submitted to a jury, who re- 
turned a verdict for the plaintifis for the amount of the note and 
69 
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interest, and judgment was rendered accordingly. On the tri:1, 
the plaintiffs, in order to establish the confirmation of the contract 
of purchase by the defendant, proved that on Friday preceding 
the commencement of the term of the court, when the cause was 
tried, he caused a notice in writing to be served upon the attorney 
of record of the defendant, at his office in Lowndes county, re- 
quiring him to produce at the trial the deed which the defendant 
had received for the house and lot referred to in the declaration; 
and also proved that the defendant had an agent, resident within 
the county, to attend to this case. The fact that there was such 
a deed, was proved by a witness, who also stated, that the last 
time he saw it, it was in defendant’s possession; that defendant 
resided in Charleston, South Carolina, and had not lately been in 
this State. Upon this proof, the defendant objected to the ad- 
mission of parol evidence of the contents of the deed, on the 
ground that the notice to produce it had not been given a sufli- 
cient length of time before the trial to enable him to bring it into 
‘court; but the objection was overruled, and the plaintifls were 
permitted to give parol evidence of the contents of the deed. 
Thereupon the defendant excepted, and his exception is duly 
certified. 


N. Cook, for the plaintiff in error, made the following points: 
1, The demurrer to the replication should have been sustained 
to the declaration; because the plaintiffs declare upon several 
causes of action which could not be joined. 2. The replication is 
bad, because it does not allege any consideration moving to the 
defendant in order to make the confirmation of the intestate’s 
promise binding in law. 3. Parol evidence of the contents of the 
deed was inadmissible upon the proof made by the _plaintifls. 
[8 Porter’s Rep. 529; 9 id. 39; 2 Ala. Rep. 58; 3 id. 449.] 


No counsel appeared for the defendants. 


COLLIER, C. J.—1. If the declaration be defective for the 
cause supposed, it was certainly obnoxious to the defendants’ de- 
murrer to the replication. It is said the consequences of a mis- 
joinder are more important than the circumstance of a particular 
count being defective; for in the case of a misjoinder, however 
perfect counts may respectively be in themselves, the declaration 
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will be bad on general demurrer, or in arrest of judgment, or up- 
on error. [1 Chitty’s Plead. 3d Am. ed. 206, and cases there 
cited.| We will not undertake to examine, with particularity,. 
each of the counts of the declaration in the case before us, to ase. 
certain whether, separately considered, they each disclose a 
good cause of action. The conclusion of the declaration very 
explicitly indicates that the plaintiffs themselves regard the first 
count as imposing a liability upon the defendant in his represen- 
tative character; and by the three latter, they seek to enforce a 
recovery in his own right, for promises which they suppose subr 
ject him to a personal charge. Now, although it may be allowa-. 
ble to join promises by a testator or intestate, and an executor: 
or administrator, on a contract or liability made or incurred by 
the deceased in his lifetime;. yet it is apprehended, that no case: 
can be found in which it has been permitted to recover in the same 
action against a personal representative upon a demand with 
which he is chargeable as such, and also upon one which binds. 
him individually. There would of necessity be two judgments. 
in such case, entirely dissimilar; in the one, the assets of the es- 
tate of the deceased would be charged; while in the other, the. 
estate both real and personal of the defendant would. be subject-. 
ed to its payment. This, of itself, would be quite sufficient, if 
there were no other reason, to show the impropriety of thus de- 
claring. [Sibbil & Lloyd v. Borden, 6 Hals. Rep. 163; 2 Lo-. 
max’ Ex’rs, &c. 271, et post.] It results from this view, that the 
declaration, considered as entire, is bad; and that it should have. 
been so adjudged on demurrer. 

2. It is laid down generally, that infancy is a personal privi-. 
lege to be taken advantage of by the infant. [6 Dane’s Ab. 132;. 
Van Bramer, et al. v. Cooper, 2 Johns. Rep. 279; Hartness, et al. 
v. Thompson, et al. 5 Johns. Rep. 160; United States v. Brain-~ 
bridge, 1 Mason’s Rep. 78.] But although the right to avoid a 
contract, on the plea of infancy, is said be personal, yet it is held, 
that one who legally represents an infant, as an executor or ad- 
ministrator, may avail himself of it. [Beeler v. Bullit, 3 A. K.. 
Marsh. Rep. 280; Smith v. Mayo, 9 Mass. Rep. 62; Hussey v.. 
Jerett, 9 Mass. Rep. 100; 2 Kent’s Com. 236, and cases cited.] 
And upon principle, it would seem this should be the law; as ex- 
ecutors and administrators represent, in all matters in which. the- 
personal estate is concerned, the person of the deceased. They 
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have the same property in the chattels of their testator or intes- 
tate, as he himself had whem living, and in general sueceed to his 
rights of action, and are subject to his liabilities, at least to the ex- 
tent of asscts received. [2 Steph. Com. 213.] This being the case, 
the second plea of the defendant may be assumed to have been 
well pleaded; and the question, then, is, does the replication set up 
sullicient matter ofavoidance. It cannot be denied, that the con- 
tract of an infant may be ratified by him after he attains his ma- 
jority. [Borthwick v. Carruthers, 1 T. Rep. 649; Cohen v. Arm- 
strong, 1 M. & 8S. Rep. 724; Thornton vy. Ulingworth, 2 B. & C. 
Rep. 824.] But it is insisted, that in order to make the ratifica- 
tion by his adininistrator available, it must be founded upon some 
new consideration. It is said to have been once supposed, that 
an executor was chargeable in his right ex/y, where an action 
was brought against him on promises made after the testator’s 
death. But modern decisions determine, that an executor or ad- 
ministrator may be sued, as such, on a promise made by him in 
his representative character; and that he will only be chargeable 
to the same extent, as he would on the testator’s promise. [2 
Lomax’s Ex’rs, &c. 272.] The statute of frauds, in order to 
make him liable out of his own estate, requires that the promise 
should be in writing; the decisions are, not only that it should be 
in writing, but founded upon a sutlicient consideration. [Clay’s 
Dig. 254; 2 Lomax’ Ex’rs, &c., 273-4-5.] 

A promissory note, such as that declared on, when made .by 
an infant, is not absolutely void, but merely voidable, and as it is 
presumable it is founded upon a valuable consideration moving 
from the payee, the maker after he attains his majority, may by 
a verbal promise, impart to it validity. Such promise will be 
effectual, because it only makes that alegal duty, which was_be- 
fore amoral obligation. [Goodsell v. Myeis, 3 Wend. Rep. 479; 
Willard v. Stone, 7 Cow. Rep. 22; Everson v. Carpenter, 17 
Wend. Rep. 419; Dockery v. Day, 7 Porter’s Rep. 518; 4 Kent’s 
Com. 236; Wright v. Steel, 2 N. Hamp. Rep. 51; McCrilles v. 
Howe, 3 N. Hamp. Rep. 318; Orvis v. Kimball, id. 314.] But 
if the infant, instead of ratifying his contract after he becomes 
twenty-one years of age, disaflirms it, it is, as it respects the other 
party, entirely at an end, and he becomes re-invested with a right 
to whatever he had parted with as an inducement to the infants 
undertaking, and may reclaim it as if the property had never pass- 
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ed from him. [Badger v. Phinney, 15 Mass. Rep. 359.] This 
being the case, as a question of sheer interest, to say nothing 6f 
the obligations of moral duty, it must frequently be for the ad- 
vantage of one who enters into a contract during infancy, not to 
avail himself of his minority in order to avoid it. If then the 
promissory note of an infant, is only voidable at his election, it 
may be for the interest of creditors and distributees, and results 
from the necessary discretion with which executors and admin- 
istrators are vested, to permit his personal representative to fore- 
go the defence of infancy. And in order to make his ratification 
binding upon the estate, we can perceive no reason why he should 
receive a new consideration. ‘The note, it is presumed, was giv- 
en for something equivalent to the sum expressed upon its face, 
and its non-payment furnishes a suflicient consideration to sup- 
port the administrator’s promise made in that character. It has 
been held that an executor or administrator is not bound to plead 
the statute of limitations, and that he may re-aflim the liability of 
the estate he represents, by a promise to pay. [Greening, ex’r, 
v. Brown, Minor’s Rep. 353; Bond v. Smith, 2 Ala Rep.] By 
parity of reasoning, it would seem, that he need not set up the 
plea of infancy; more especially if his success, instead of benefit- 
ing, would really prejudice the estate. The fact that the intes- 
tate died during his minority, cannot impair the powers of his ad- 
ministrator; the law recognizes no distinction between the repre- 
Sentative of an adult and an infant; and though the latter could 
not bind himself but in certain excepted cases, the authority of his 
administrator is none the less extensive for this case. From this 
reasoning, it results that the replication was a good answer to the 
plea, and the demurrer, so far as it was concerned, properly over- 
ruled. 

3. It is not objected that the notice to produce the deed was 
given to the attorney instead of the defendant himself. The act of 
1818, expressly declares, that in all. cases pending before any of 
the courts of record, written notice to the attorney of record, 
shall be as valid and legal, to all intents and purposes, as if served 
on the party in person. [Clay’s Dig. 387, § 137.] The cases 
cited by the plaintiff in error upon this point, do not sustain him, 
they rather show that it is difficult, if not impracticable, to lay 
down a precise rule, as to what notice to produce a writing is ne- 
cessary, inorder to let in secondary evidence of its contents. If the 
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party to whom the notice is given, has had prima facie sufficient 
tine to produce the paper, and is still unable to do so, if he is un- 
willing that its contents should be proved by parol, he may apply 
for a continuance; but an objection at the trial, that the notice was 
too short to enable him to comply with it, would be listened to 
with little favor. The notice in the present case, we think, was 
entirely sufficient. It was given several days previous to the 
sitting of the court; how long before the trial does not appear.— 
The plaintiffs might very well have inferred that the defendant 
had placed in the hands of his attorney or resident agent, all the 
papers relating to the cause; and upon this hypothesis, the plain- 
tifls are not chargeable with neglect. But upon the first point 
considered, the judgment of the county court is reversed, and the 
cause remanded. 





WINSTON v. JONES AND HAIGH. 


1. A testator, by his will, gave to his wife a life estate in one-third part of his land, 
a fifth part of his estate absolutely. He then proceeded to declare his intention 
to do equal justice to his children, and after reciting that he had previously giv. 
en toa daughter, Mrs. W., certain property, in trust, which he estimated at 
one dollar, proceeded thus : ‘* Now it is my will that after the payment of all 
my just debts, and allotting to my wife her portion, as herein before directed, 
to add to the residue of my estate of every description, the said sum of one dol- 
lar, the value of the property conveyed in trust for the use of Mrs. W., and to 
divide the sum total after making such addition, into seven parts, and I do 
hereby direct and require my executors to distribute and pay over the residue of 
my estate, both real and personal, in the following manner, to-wit; after de- 
ducting from one of said seven parts the sum of one dollar to pay over to said 
trustees the residue of said portion of Mrs. W., to be held for her use and bene- 
fit, and that of her heirs, and to pay to my daughters C. W., M. A., L. C., M. 
H., and to my sons J W. J. and W. B. J. one-seventh part of the residue of my 
estate as aforesaid, or to their legal representatives respectively. Held, that 
the executors were invested by the will with the power of selling the lands of 
the deceased to enable them to make distribution among the legatees. 


Error to the Chancery Court of Franklin. 
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The bill was filed by the plaintiff in error, and alleges, that he 
became the purchaser ofa tract of land in Franklin county, eéR- 
taining seven hundred acres, at a sale at public auction, in Janua- 
ry, 1837, by the defendants in error, as executors of Arthur 
Jones, deceased, for which he agreed to pay twenty-one thou- 
sand seven hundred and eighty dollars, in two instalments, for 
which he executed two notes, and received from the defendants 
in error, at the time, the following bond for title. 

Know all men by these presents, that we, John W. Jones and 
Jacob Haigh, executors of Arthur Jones, do obligate and bind 
eurselves to William Winston, to convey and make a deed in fee 
simple, to the tract ofland purchased by said Winston at the sale 
of the effects of A. Jones, deceased, for which the said Winston 
became the purchaser at public auction, the title to be made on the 
last payment. Witness our hands and seals, the 8th May 1837, 

Joun W. Jones, [Seal.] 
Jacos Haren, [Seal.] 

That at the time of the sale, the executors alleged and pro- 
fessed to have power to make the sale. That he went into pos- 
session of the land, and has retained possession ever since. That 
he has fully paid the purchase money, and in April, 18389, demand- 
ed atitle. That soon thereafter, he learned that the defendants 
in error had no power to sell and convey the lands which they 
had falsely and fraudulently alleged they had power to do. 

That complainant then offered to take a conveyance from the 
adult heirs of Jones, and a covenant from four of them, that the 
minors should convey their interest when they became of age, 
which they agreed to—that having waited a long time, and the 
conveyances not being made, and one of them refusing so to do, 
on the 17th February, 1842,he gave them a written notice, that 
he abandoned the contract and required a return of the purchase 
money, and that if he retained the possession, it would be to pre- 
vent damage to the premises, and not as owner. 

That he has recently learned that Sarah Washington is enti- 
tled to a trust estate in one seventh part of said land, to her sole 
and separate use, under the will of Arthur Jones, and that the ex- 
ecutors could not sell her interest, but are trustees for the same. 

That both Jones and Haigh reside out of the State, and that 
the latter is reputed to be insolvent, or greatly embarrassed. 
The prayer of the billis, that the contract of nurchase be set 
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aside, andthe purchase money restored to him, and that the in- 
terest of Jones & Haigh in-the land, be sold to pay the same, and 
for general relief. 

The will of Arthur Joncs, which is made an exhibit, is as 
follows: 

I, Arthur Jones, of Franklin county, in the State of Alabama, 
being of sound mind and memory, and desirous while in health, 
to provide for the hour of death, do make this my last will and tes- 
tament, viz. After the payment of all my just debts and funeral 
expenses, | give and bequeath to my wife, Anna Jones, should 
she survive me, an estate during her life, in one third part of such 
lands as I may die seized of, according to quality and quantity, 
her portion to include the dwelling house, and also one fifth part 
of the personal estate, after paying my debts, to her and her heirs 
forever. 

And as it is my wish and intention to do equal justice to all my 
children, and give to each, as nearly as practicable, an equal 
portion of my property, and as I have heretofore given to each of 
them, as they became of age or were married, about an equal por- 
lion, except that in addition to the portion of my daughter, Sarah 
W. Washington, conveyed by deed of trust, duly executed, and 
bearing date the 26th July, 1834, certain other property therein 
specified, to Jacob Haigh and John W. Jones, as trustees of her, 
my said daughter, of the value of one dollar. Now it is my will 
and desire, that after the payment of all my just debts, and allot- 
ting to my wife her portion, as herein before directed, to add to 
the residue of my estate of every description, the said sum of one 
dollar value of property, conveyed in trust for the use of my 
daughter, Sarah W. Washington, and to divide the sum total, 
after making such addition into seven parts; and I do hereby di- 
rect and reqitire my executors, herein after named, to distribute 
and pay over the residue of my estate, both real and personal, in 
the following manner, to wit: After deducting from one of said 
seven parts, the said sum of one dollar, conveyed for the use of 
my daughter, Sarah W. Washington, to pay over to said trurtees 
the residue of said portion, to be held by them in like trust, for her 
use and benefit of her and her heirs, and to pay to my daughter, 
Catharine B. Winston, and Martha W. Adair, and to my son 
John W. Jones, to my daughter Lucy H. Carroll, and Matilda 
Haigh, and tomy son Wiley B. Jones, one seventh part of the 
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residue of my estate a isteeoniih: or eran legal representatives 
respective ly. and I do hereby constitute and appoint John W. 
Jones, Isaac Winston and Jacob Haigh, executors of this my 
last will and testament. 

The bill being demurred to, the chancellor dismissed it, on the 
ground, that the complainant had adequate remedy at law on the 
bond given for title. From this decree, this writ is now prose- 
cuted. 


Cooprr, for the plaintiff in error—argued, that until a deed was 
executed, the contract was executory, and that although there 
was neither fraud nor warranty, yet if a good title could not be 
ong. a court of chancery would rescind the contract. [5 Paige, 
300; 2 Brock. 306; Sugden on Vend. 260; 3 Peters’ Con. R. 523; 
11 Teles. 527, 12 id. 436; 14 id. 363, 453;7 Mass. 31; 1 Dana, 
305; 2 Kent’s Com. 473; 1 Peters’ R. 468; 3 Atkins, 185; 2 Ed- 
wards, 37.] 


Noog and McCune, confra.—A sale was necessary, in order 
to carry out the intention of the testator, and therefore, by neces- 
sary implication, he has the power to sell. [1 J.C. R. 498; 6 id. 
70; 2 P. Will. 194; 2 H. Br 450; 7 were. 194; 5 East, 87; 5 
Term, 292; 6 id. 70;8 id. 1; 4 Ala. 21. 627; 5 How. 460; 5 Litt. 
247.] 

There is no equity in the bill. Chancery will not relieve for 
defect of title where this is a warranty, and there has been no 
eviction or fraud, but will leave the purchaser to his remedy at 
law. [Sug.3 Ed. 346-7; 1 J. C. R. 218, 575; 2 id. 519; 5 id. 
32; 2 Caine, 188; 5 Paige, 307; 26 Wend. 109.] 

Where fraud is relied on, it must be distinctly alleged. [5 
Litt. 248; 2 Ala. 604; 3 id. 252, 357, 318.] 

Time is not of the essence of the contract. [Story’s Eq. 85; 
Newland, 235; Sugden, 244;5 C. E.C. R. a 1 Atk. 12; 1 J. 
C. R. 370; 8 Cranch. 471; 1 J. J. M. 597; 2 Bibb. 566; 7 Ve- 
sey, 272. | 

There is a plain difference between a specific performance, and 
the rescission of a contract applicable to this case. [1 Dess. 382; 
4 id. 132; 5 Paige, 307; 1 Vesey, 279. | 

Equity requires diligence and promptness,in urginga rescission, 
even where fraud has intervened, and in such cases will pre- 
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sume a waiver, and leave the party to his remedy at law. [4 Ala. 
38; 1 Bibb, 212; 4 id. 183; 2 Munroe, 16; 4 Dess. 185; 7 Ves. 
272; 8 id, 689; 1 Pow. 306; 2 id. 153; 221.] 


As to the parties residing out of the State, see 2 Porter, 351. 


ORMOND, J.—The princ?pal question in the cause, the power 
of the executors under the will to sell the lands of the testator for 
the purpose of distribution, is one of some difficulty, depending 
upon the construction of an inartificial and badly drawn will. 

No precise form of words is necessary to the creation of a 
power; if the intention to confer the power is apparent, to enable 
the executor to execute the trusts of the will, the power will be 
implied. Thus, if land is devised to an executor for the purpose 
of paying the debts of the deceased, a power of sale will be im- 
plied. [Blatch v. Wilder, | Atk. 419, and note 1; 1 Sheppard’s 
Touch. 43; 1 Sugden on Pow. 115.]| So, where land is directed 
generally to be sold, without providing by whom, for the purpose 
of paying debts and legacies, as the product of the sale is to be 
applied by the executors, a power of sale will be implied to them. 
[Tilden v. Hyde, 2 Sim, & St. 238.} 

In this case, it is very clear that the distribution of the estate, 
both real and personal, is given to the executors. The only 
question, therefore, is, whether the testator designed: that the land 
should be sold in order to distribution being made. 

The general conception of the will, avowed at the out set, is, 
an equal division of all the testator’s property among his children. 
He first gives to his wife an interest in his Jand- equal to her 
dower, and a portion of the personal estate; the executors are 
then required, after the payment of his debts, to add to the resi- 
due of his estate of every description, the sum of one dollar, 
which he estimates as the value of certain property he had pre- 
viously given to his daughter, Sarah Washington; and after mak- 
ing such addition, to divide the sum total into seven parts. The 
executors were then required to distribute and pay over the resi- 
due of the estate, both real and personal, to each of the seven 
children, deducting from the share of Mrs. Washington, the sum 
of one dollar. 

The terms, “add to” and «divide into seven parts,” necessarily 
imply that there was some fund, similar in kind, with which the 
addition could be made, and which, when added to, would be 
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susceptible of division into parts. But how could money be 
added to land, and the product be divided into equal parts? 
Again: these parts so obtained, are to be paid over to the lega- 
tees severally. ‘The use of these terms is quite persuasive that 
the prevaijing idea in the testator’s mind, was that of a sum of 
money which might be added to, divided, and paid over. 

This view is greatly strengthened by the opposite construction, 
the one contended for by the counsel jor the plaintiff in error, that 
the land itself was to be equally divided among the heirs. If thig 
be so, then the power of allotting it in specie to the legatees, is 
given to the executors. The land was, it appears, a plantation, 
consisting, of course, of land cleared for cultivation, and a por- 
tion in a state of nature;and, therefore, necessarily of unequal value. 
To make the different parcels of equal value, it would be necessary 
that some should be smaller, and some larger than others, and it 
would be in their power, as it would be their duty, to designate 
which pareel each of the legatees should be entitled to; for the will 
is express that the executors shall distribute and pay over the 
estate, both real and personal. That sucha power as this should 
be intended to be conferred on the executors, is highly improbable. 

It ought not to be overlooked, in construing this will, that an 
entire plantation is more valuable as a whole, than the aggregate 
of all its parts would be if divided; and that the process of selling 
land so circumstanced, for the purpose of more equal distribution, 
is common in the country, the power being lodged with the 
county court, and with which all persons are familiar. The 
probability, therefore, is, that the testator was merely providing, 
by his will, for doing that which he knew would be done on ap- 
plication to the county court. 

The principal difficulty which I have felt upon the subject, 
arises from the creation, by the testator, of a life estate in one- 
third part of the land in favor of his wife. In reality, however, 
this difficulty occurs in every case of intestacy where there is a 
dower interest, and the land is directed to be sold by the county 
court, either to make more equal distribution, or for the purpose 
of paying debts. In such cases, as in this, it must be sold sub- 
ject to the dower of the widow, unless she consents to relinquish 
her interest; and in practice, no difficulty is ever found on this 
score. We think, therefore, that although the power to sell the 
lands is not as clearly given by the will to the executors as it is 
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desirable, in all cases, that it should be, it may be fairly inferred 
that such was the intention; as in no other mode could the mani- 
fest design of the testator be effectuated. 

Adjudged cases are, in general, of but little use in expounding 
wills, further than to establish general principles as land marks. 
We have, however, looked into the books, and in our opinion, the 
cases analogous to this, sustain the view here taken. 

In Bentham v. Wiltshire, [4 Madd. C. 44,] the testator directed 
Jand to be sold, without saying by whom, and without giving his 
executors the disposition of the proceeds. The court said, “to 
enable executors to sell, the power must be either expressly given 
to them, or necessarily to be implied from the produce being to 
pass through their hands in the execution of their office, as in the 
payment of debts and legacies; but here, the executors have no- 
thing to do with the produce of the sale, nor any power of distri- 
bution with respect to it;’ and upon this ground, it was deter- 
mined the executor had no power to sell. In Patton v. Randall, 
[1 Jac. & W. 189,] the same decision was made upon a similar 
state of facts. But in Tylden v. Hyde, [2 Sim. & St. 238,] 
where there was a general direction to sell.land. and the product 
of the sale to be divided by the executor among certain per- 
sons, the vice chancellor held, «that where there was a general 
direction to sell, but it is not stated by whom the sale is to be 
made, then, if the produce of the sale is to be applied by the exe- 
cutors in the execution of their office, a power to sell will be im- 
plied to the executors.” 

The principle to be extracted from these cases, is the one which 
must govern this. In them, it is true, there was an express di- 
rection to sell, and the question before the court was, who was 
to execute the power. In this case, the intention that the land 
should be sold, though not expressly declared, is plainly inferrible 
from the whole will; and when so ascertained, it must exert the 
same influence as if put down in express words. When, there- 
fore, it is ascertained, that the land is to be sold for the purpose 
of distribution, and that this distribution is to be made by the ex- 
ecutors, their power to sell necessarily follows; as otherwise they 
could not execute the trust. This is the precise point decided in 
the case last cited, of Tylden v. Hyde. 

It does not militate against the view here taken, that the por- 
tion of Mrs. Washington is to vest in trustees for her benefit— 
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the money will be trust property precisely as the land would 
have been had it been given to trustees for her benefit. 

This bill is not filed tor a specific performance: its object is to 
obtain a rescission of the contract, because it was supposed the 
executors, having no power to sell, could not make a valid title. 
This we have shown to be a mistake; and as we cannot assume 
thatthe executors will refuse to make title, we can perceive no 
reason for retaining the bill. 

Having attained the same conclusion as the chancellor, though 
by a different process, his decree, dismissing the bill, must be af- 
firmed; but as the question was one upon which doubts might not 
unreasonably be entertained, each party will pay his own costs. 





HILLIARD, sy next rrienp, v. CARR AND KETCHUM. 


1. No objection will be allowed in an appellate court to the complaint in a pro. 
ceeding for an unlawful detainer, which was not made before the justice of the 
peace, if it is not so defective in substance that no judgment can be rendered for 
any particular premises. 

2. Where the notice to relinquish the possession previous to exhibiting the com- 
plaint for an unlawful detainer, was given by the attorney at law of an infant, in 
the absence of any thing appearing to the contrary, it will be intended on error, 
that he was employed by the guardian or next friend of the infant. 

3. Asit isa matter within the discretion of the court trying a cause, to grant or re- 
fuse a. new trial, the refusal to grant it, on the ground that the motion therefor, 
was not made in due time, is not revisable on error. 

A, The act of 1840 “ To provide a more perfect remedy in cases of unlawful de- 
tainer in the city of Mobile,” provider, that if the judgment of the justice of 
the peace in such case be reversed, by the circuit court, there shall be a trial de 
novo by jury in that court. ¢-c.: Held, that on an appeal or writ of error to the 
supreme court, it will be allewable to assign errors in the record, arising previous 
to the judgment of reversal. 


Wrair of error to the Circuit Court of Mobile. 


This was a proceeding for an unlawful detainer, commenced 
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and tried before a ‘tie : of the — The complainant repre- 
sents that the plaintiff in error was in po session for a certain pe- 
sas his tenants at will, 


nf 


riod, (whici is stated.) by the def iendat 
of certain premises sittizte in the city of Mobile, and described as 
follows, viz: “Bounded west by Water street, on which it’ fronts 
one hundred feet, south by Walker's cotton press, (so called.) east 


by the channel of the river, and having the same width front as in 
the rear, being the premises ecmmonly known as the Hilliard or 


Bebee ne It is further stains that the «petitioner has an 
estate in the premises by a judgment at law in an epee, upon 
an unsatisfied mortgag ., Whic i) still remains forfeited.” Further, 
that the deicndants unlawiully detain the possession of the premi- 
ses from your petitioner, aller duc notice to relinquish the same 
to him, &e.” 

The defendants appeared and pleaded, «not guilty,” and on an 
issue thercto, the cause wasiried. On the trial, the plaintiff offer- 
ed a notice to the defendants in evidenee, which is in these words: 
“Gentlemen, you are required forthwith to relinquish possession 
ofthe premises now by you occupied, described as follows, to 
wit, the lot or parcel of land lying cast of Water street, and next 
north of Walker’s cotton press, having about one hundred feet 
width on that street, and extending with. the same width east- 
wardly, to the channel of the river, including a wharf, the premi- 
ses -being the same commonly denominated the Hilliard or Bebee 
property. 

«] remain, gentlemen, respectfully J. FP. Adams, attorney at 
Jaw, and ‘agent for George Hamilton Hilliard, proprietor of the 
premises.” 

To the adinission of the notice, the defendants objected, on the 
ground that it was insufficient; but their objection was overruled, 
and thereupon they excepted, They then moved the court to 
charge the jury that the notice was not such as the defendants 
were bound to regard, and by holding over after its receipt, they 
were not guilty of an unlawful detainer. Whereupon the court 
charged the jury, that the notice was a sufficient demand of the 
possession, and the defendants again excepted. The jury return- 
ed a verdict for the plaintiff, and a judgment was thereupon ren- 
dered in his favor for the recovery of the premises described in 
the complaint, besides his costs, &c. 

It is shown by the proceedings before the justice of the peace, 
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that the cause w: ied ona Saturday in January, 1842, the ver- 
dict returned, and the court adjourned sine die. On the Mon- 
day following, before the justice had written out and signed judg- 
ment, the defendants moved him for a new trial, on the ground 
that the verdict of the jury was contrary to fe law and evidence: 
after due cons.deration, the motion was overruled—the justice 
= ng of opinion that he had not the power by law to grant anew 
rial at the time when it was esked. 

The proceedings before the justice were removed by certiorari 
to the circuit court, where it wag assigned for error. 1. That 
the peop lint Was insufficient to sustain the action or the judg- 
ment. 2. That the justice erred in the matters stated in the bill 
of exceptions: And 3. In the refusal to grant a new trial. The 
court adjudged that the third assignment was a tuken and for 
that cause reversed the judgment of the justice; and thereupon 
proceeded to the trial of the cause de novo be a jury at the bar 
of the court. On that trial a verdict was found for the defend- 
ants, and a judgment was thereupon rendered against the plain- 
tiff for cosis. 

Among other errors assigned are, 1. The reversal of the judg- 
ment of the justice of the peace. 2 The reversal of that judg- 
ment and awarding a trial de novo. 


Apams and Prcx, for the plaint ntiff in error. 
Camesecu and Da ;AN, for the defendants. 


COLLIER, C. J.—As the parties went to trial before the jus- 
tice of the peace, without objection on the part of the defendants 
to the complaint, this court will not now inquire whether it is de- 
fective in point of form; but if it be so much wanting in substance 
that no judgment can be rendered for any particular premises, it 
will be allowable for a revising court to consider its defects. Sach 
is the decision in Wright v. Lyle, [4 Ala. Rep. 112,] yet the court 
in that case were of opinion, that if the verdict and judgment con- 
tained such a description of the premises as to identify them with 
reasonable certainty, so as to enable the officer to execute the 
writ of possession without danger of trespassing on the rights of 
others, the insufficiency of the complaint would be unavailable, 
unless it had been objected in the primary court. In the present 
case, no exception was taken before the justice to the form of the 
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proceedings, but an issue was made up and the cause submitted 
to the jury, with the assent of both parties. The complaint 
describes the premises with such certainty as to make. their iden- 
tification a matter of no difficulty—it also alleges the possession 
of the plaintiff, the tenancy at will of the defendants—the de- 
mand of possession, and unlawful detainer by them. These alle- 
gations it is believed, make it sufficient in point of substance. 

In respect to the notice for the delivery of the possession of the 
land in question. the act of February, 1840, “to provide a more 
perfect remedy in cases of unlawful detainer, in the city of Mo- 
bile,” enacts that the “landlord or landlords, lessor or lessors, or 
the person to whom the remainder or reversion, &c. shall belong, 
his or their agent, or attorney,” shall give the same. It is not 
denied that an attorney at law is authorized to give the notice, 
but it is insisted, that as the plaintiff was an infant, he was not 
competent to appoint an agent or attorney, to act forhim. Con- 
ceding this to be the law, and yet it cannot be assumed as a legal 
conclusion, that the direct appointment of the plaintiff was the 
only authority under which the attorney represented his interest. 
The reasonable inference in the absence of extrinsic proof, show- 
ing the contrary, is, that the attorney was retained by the guar- 
dian or next friend, and this presumption acquires increased 
strength from the fact, that the same attorney made the complaint, 
and conducted the proceedings on the part of the plaintiff before 
the justice. That it was competent for the defendants to have 
controverted by proof, the authority of the attorney to represent 
the plaintiff, is not denied by us, but this is a point not now ne- 
cessary to be considered. 

In Bridges & Beers v. Miller, [3 Ala. Rep. 746,] it was de- 
cided that the granting or refusing a new trial, was a matter 
within the discretion of the court trying the cause; and however 
determined, cannot be revised on appeal or writ oferror. And 
further, the refusal to decide upon such a motion, is no objection 
toa judgment otherwise regular; for as the appellate court can- 
not examine into.its merits, and ascertain whether it should have 
been granted—it cannot undertake to say that the party com- 
plaining has been prejudiced by refusing to decide upon his appli- 
cation for a new trial. This is a conelusive authority to show 
that the circuit court should not have reversed the judgment of 
the justice, for the refusal to order a new trial; and whether the 
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reason of the justice for the decision which he made, was well 
founded or no, is a question wholly immaterial. 

The fifth section of the act cited, provides, if the judgment 
rendered by the justice on the trial of an unlawtul detainer be re- 
versed, the cause shall be tried de novo; and the court shall in- 
struct the jury, if they find a verdict for the defendant, to assess 
the damages sustained by the defendant in consequence of the is- 
suance of the writ of restitution; and shall give judgment against 
the complainant and his securities ‘or the amount of the damages, 
as well as award a writ of possession in favor of the defendant.— 
It is insisted by the defendants, that when the judgment is revers- 
ed, and a trial by jury is had in the circuit court, a writ of error af- 
ter the cause is thus d.sposed of, will not authorise a revision of 
any point arising previous and up to the time of reversal. This 
argument, it is believed, cannot be maintained. If the judgment 
was improperly reversed, the order for a trial was irregular, and 
in point of law, unauthorised; and the effect, unless it could be,cor- 
rected, would be to divest a right which had been ascertained by 
the legal judgment ofa competent court. It may be well ques- 
tioned whether the plaintiff in this case could, after reversal had 
been announced, arrest a trial de novo, in order to sue a writ of 
error, or take an appeal; the defendants themselves had rights to 
be affected by such a trial; and upon principle, it would seem, 
might have pressed it. Be this as it may, the court appears to 
have ordered a trial, and though the plaintiff appeared before the 
jury, the record does not show that he gave his assent to the ac- 
tion of the court. Under these circumstances, we cannot think 
that he is foreclosed as to all matters occurring previous tu the 
trial. 

We have said, that the judgment of the justice was improper- 
ly reversed. This being the case, it follows that the subsequent 
trial was irregular. The judgment of the circuit court is conse- 
quently reversed, and the cause remanded, that a procedendo 
may thence issue to the justice of the peace trying the cause, or 
his successor in office. 
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CUMMINGS’ HEIRS, er at. v. GILL’S HEIRS. 


1, When upon a sale of land by parol, a considerable part of the purchase money 
is paid, and the vendee let into possession, who makes improvements, a court 
of chancery will decree a specific performance, at the suit of the vendee against 
a creditor of the vendor, upon the payment of the residue of the purchase mo. 
ney. 

2. Although it cannot be demanded asa right, the chancellor may, in his dis- 
cretion, at any time before the decree, permit a formal amendment to be made 
to the bill. An amendment relating to the price alledged to be given for lands, 
when it can be considered a clerical mistake, is of that character. 

3. No decree; except for custs, can be made in favor of a defendant upon his an- 
swer. Ifhe seeks relief he must do it by a bill of his own. 


Error to the Chancery Court at Talladega. 


The bill was filed by the ancestor of defendants in error for 
the specific performance of a verbal contract for the sale of land. 
The bill alleges the purchase of a tract of land from the deceased, 
which is particularly described, at the price of $650; of which 
sum, $481 was paid down, and a credit given on the residue of 
one and two years. There was no written evidence of the 
contract. That he was let into immediate possession, and has 
held it ever since, having made valuable and lasting repairs to 
the property. That Cummings, the vendor, has departed this life, 
leaving a widow and six children, without having made title. 

The bill further charges, that one McGehee has obtained judg- 
ments against Cummings, and levied them upon the lands so pur- 
chased by him; and prays a specific performance of the contract; 
and that the heirs of Cummings be decreed to make him a 
title, &c. 

The defendant, McGehee, answers, and from information, de- 
nies the material allegations of the bill. The other answers need 
not be here stated. | 

Many depositions were taken on both sides, which are render- 
ed unnecessary to be here stated by the opinion of the court. 

Two of the depositions, those of T. Yeatman and M. Vice, 
were objected to at the hearing, because there was no notice on 
the files of the time and place of taking them; but they were ad- 
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mitted by the chancellor, because the commissioner certified that 
legal notice was given. He also admitted the deposition of the 
widow of the vendor, but did not consider it in his decision. 

After the evidence had been heard, the chancellor permitted 
the complainants to amend the bill where it stated the amount 
of the purchase money in dispute, so as to make it correspond 
with the amount proved by the witnesses. 

The chancellor, upon the proof, considered that the complain- 
ants were entitled to a specific performance, and decreed accord- 
ingly; and also decreed, that the balance of the purchase money, 
$216, be paid to the estate of Cummings. 

From this decree, the defendant, McGehee, appealed to this 
court; and now assigns for error— 

1. The court erred in not sustaining the demurrer to the bill. 

2 In not dismissing the bill. 

3. In admitting the depositions of Meredith Vice and Sarah 
Cummings. 

4. In permitting the plaintiffs to amend their bill after publica- 
tion. 

5. In decreeing a specific performance. 

6. Inthe decree made. 


Ws. B. Marry, for plaintiff in error. The court certainly 
erred in the admission of the depositions of Vice and Yeatman, as 
there was no proof of notice; and in permitting an amendment of 
a material allegation of the bill after publication of the depositions, 
and whilst the cause was being heard. [3 J. C. R. 423; 4 id. 
170, 368; Milford’s R. 258.] 

The court also erred in decreeing the purchase money unpaid 
to the estate of Cummings, when it should should have been de- 
creed to McGehee, as it was shown that the estate of Cummings 
was insolvent. 

Courts will not, at this day, allow new causes for taking con- 
tracts out of the statute of frnuds, and will.not overstep the ad- 
judged cases. [1 Bibb, 204; 3 id. 2; 2 Stewart, 21; 15 Johns. 


503. | 


Bowpon, contra. Itis not important to consider whether the 
testimony objected to was or was not properly admitted, because 
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the testimony is ample without that evidence to establish the alle- 
gations of the bill. 

The amendment of the bill, which the court permitted, was 
merely formal; and such amendment the chancellor may, in his 
discretion, allow after publication. [Story’s Eq. Pl. 683; Clay’s 
Dig. 351. sec. 37; 2 Bibb, 169; 1 Brack. 119; 3 Mumf. 477; 5 id. 
308; Litt. S. C. 201;6 Wend. 638; 2 P. Wms. 424; 12 Vesey 48, 
174.] The view here taken does not conflict with the case in 3 
Ala. Rep. 160. 

Upon the merits of the case, he referred to4 Bibb, 317; 4 Ala. 
712; 1J.C. R. 273, 149; 4 Porter, 297, 374; 14 Vesey, 386; 2 
Strange, 783; 4 Blackfords, 383; 2 Story’s Eq. 62, 75] 


ORMOND, J.—Without considering the testimony of the wit- 
nesses, which were objected to, it. appears from the other testi- 
mony in the cause, that upon a verbal contract for the sale of 
land, the vendor, upon the receipt of a large part of the purchase 
money, put the vendee in possession of the land, who has ever 
since retained it, and made improvements, &c. This has always 
been considered, in this State as well as elsewhere, such a part 
performance of the contract, as would take the case out of the 
influence of the statute of frauds, and authorize a court of chan- 
cery to decree a speci‘ic execution of the contract. 

The permission granted by the chancellor to the complainant, 
to amend the bill after publication of the testimony, cannot be re- 
viewed in this court. The amendment which the chancellor per- 
mitted, relating to the price to be given for the land, was not, it is 
true, a matter of right at that stage of the cause. It was at most, 
however, in the nature of an amendment of a clerical error, which 
the chancellor might permit to be made at any time before a de- 
cree was rendered. 

There was no error in the court decreeing the residue of the 
purchase money to the heirs of the vendor. If the defendant, Mc- 
Gehee, set up any claim to money due from the estate of Gill to 
the estate of Cummings, he should have asserted his title to it 
by accross bill. Upon the bill filed by Gill, no decree can be 
made in favor of McGehee. A defendant cannot, by answer, 
pray any thing but to be dismissed the court; if he has any relief 
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to pray, he must du so by a bill of his own. [Cullum v. Erwin, 
4 Ala. 452.| 

From this examination, it appears there is no error in the de- 
cree of the chancellor; and it is, therefore, affirmed. 





COMMISSIONERS or section stxTEEN, ec. v. CRISWELL. 


1. C. agreed to teach the school of the township, and the commissioners agreed 
to furnish a comfortable house, &c., and remunerate him with the * availa. 
ble funds” for one year; C also stipulating “10 pay five hundred dollars to 
support the female schoo!, as aa emoloment for a tutoress.” The agreement 
was dated 281i December, 1833; but did not provide when the schoo! should 
be opened or closed: Held, 1. That C’s contract required him to enter upon 
the performance of his engagement within a reasonable time after “a com- 
fortable house” was furnished ; or C. might provide a house for himself and 
relieve the commissioners from that duty. 2. That an allegation thatC had 
taught a school for the year 1839, as his contract required, and the “ availa- 
ble funds” for that year amounted, &c. was sufficient, without stating the pre- 
cise day when he should have been paid. 3. That it was the duty of the com. 
missioners to employ the ‘ tuloress,” and C. need not allege that he had paid 
or tendered the sum agreed, to pay one. 4. That bythe * available funds for 
one year” were meant the profits derivable from the capital during that time, 
whether received ur not by the commissioners before the end of that periud. 

2. Although the act of 1837 enacts that ‘* The trustees of cach school district, 
and where the township supports but one school, the commissivners shall have 


” 


power to employ a teacher, &c.,” yet a person employed by the commission- 


ers need not allege or prove that there is but one school supported by the town. 
ship; if the fact be otherwise, and it can avail the commissioners, they must 
show it. 


Wrir of error to the Circuit Court of Sumter. 


This was an action of assumpsit, at the suit of the defendant 
in error, on an agreement of the following tenor, viz: 

“Jamestown. December 28, 1838.—T his article witnesseth the 
agreement between E. Criswell, teacher, of the one part, who 
agrees to teach the school of township 13 and range 2, west, in 
all the usual branches taught in schools of liberal education; and 
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the commissioners of township and range above mentioned, of 
the other part, agree to furnish a comfortable house, (other small 
expenses being paid by the students,) and remunerate him with 
the available funds, for one year, of section 16, of township and 
range above mentioned, and the profits arising from an open 
school, of male and female, in township and range above men- 
tioned. Further; the said E. Criswell agrees to pay five hundred 
doilars to support the said female school, as an emolument for a 
tutoress of said school.—In witness whereof, we, the said parties, 
hereunto aflix our names.” 
KE. Criswetu, 
Lewis Houston. 
We agree to the above article, with the exception of being 
bound individually for a school house. 


Commissioners, 


B. B. Jones. 
Henry Jounson.” 

The defendants demurred to each of the five counts of the dec- 
laration, separately. ‘To the first four, it was objected, that they 
do not specify a time when the defendants were to perform their 
part of the agreement—whether on request, at a day certain, or 
in areasonable time. To the entire declaration, it was objected, 
that the commissioners of a sixteenth section are a corporation 
of special and limited powers; and it is not shown, that in making 
the contract declared on, they acted in obedience to the charter, 
To the second count, in particular, it is insisted that the demurrer 
should have been sustained, because it does not allege a payment 
by the plaintiff of the five hundred dollars, as a compensation to a 
female instructor; that the general allegation of performance is 
bad, if for no other reason, because it does not aver that the 
plaintiffis still ready to pay. The demurrer was overruled, and 
the cause tried by a jury on the plea of non assumpsit, who re- 
turned a verdict for the plaintiff, for the sum of eight hundred and 
sixty-four 21-100 dollars, and a judgment was rendered accord- 
ingly. 

On the trial, the defendants excepted to the ruling of the court. 
From the bill of exceptions, it appears that the plaintiff introduced 
as evidence the agreement sect out above, and proved by the 
cashier and a clerk in the State bank, that the amount of divi- 
dend, declared in 1839, on the amount of principal which had 
been paid into the bank, to the credit of the defendants as a cor- 
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poration, was four hundred and sixty-seven 30-100 dollars. 
Further; on the 17th of November of that year, there became 
due to the plaintiff a note for four thousand one hundred and ten 
dollars, on which there was interest for three years, amounting 
to seven hundred and thirty-nine 80-100 dollars. This note was 
paid on the 6th Februaay, 1840. 

The plaintiff also adduced evidence tending to show, that the 
defendants never furnished a house, but there was no proof that 
he ever demanded one, though it appeared he taught in a house 
provided by himself. It was admitted that plaintiff never paid 
or tendered five hundred dollars to compensate a teacher. No 
proof was offered, to show that the township had been laid off in 
school districts, or that at the time the agreement was made, more 
than one school was taught within the same. 

Upon this evidence, the court charged the jury, substantially, 
as follows: 

1. The contract did not impose any obligation upon the plain- 
tiff to emplov a tutoress for the school. 

2. The stipulation of the plaintiff to pay five hundred dollars 
to compensate a teacher. did not oblige him to pay that sum as 
a condition precedent, to his right to recover of the defendants. 

3. That to show the validity of the agreement made by de- 
fendants, it was not incumbent upon the plaintiff to prove that 
there was but one school in the township. 

4, The interest due on the note of four thousand one hundred 
and ten dollars, was available funds of the defendants within the 
meaning of the contract for the year for which the plaintiff was 
employed to teach a school. 


Buss & Bauowin, for the plaintiffs in error— 

1. In the nature of the case, the defendants were not bound to 
pay the plaintiff presently; and the declaration is ‘defective in 
not making some specific averment on the point. Where an 
agreement does not specify the time for its performance, it should 
be averred that it was to be done on request, or in a reasonable 
time; and that such request was made, or a reasonable time had 
elapsed. [1 Phil. Ev. 151; Lawes on Plead. 99, 107; Dane’s Ab. 
ch. 175, § 33; Clarke v. Gray, et al. 564; Osborne v. Lawrence, 
9 Wend. Rep. 135.] 

2. The trustees of a sixteenth section have the power to em- 
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ploy teachers generally; but it is only where the section supports 
but ore schvol, that the commissioners possess such power; to 
make the contract binding on the corporation, the plaintiff should 
have shown that the commissioners were authorized to make it. 
[5 Porter’s Rep. 169; Clay’s Dig. 521, § 11—523, § 15.] And 
the declaration should have alleged the facts specially. 

3. The consideration for the defendants’ promise was the 
teaching of the school by the plaintiff for twelve months, and the 
payment of five hundred dollars as “an emolument for a tutoress;” 
and the declaration should allege that the plaintiff had done, or 
had offered to do both, and was still ready to pay the five hun- 
dred dollars. [1 ( hitty’s Plead. 317-8; 1 Saund. Plead. & Ev, 
129; 2 Johns. Rep. 4383; 6 Monr. Rep. 325; 4 Lit. Rep. 137.] 

4. It was incumbent upon the plaintiff to have had a female 
school taught: having failed to do this, he is not entitled to reco- 
ver; for no one can tell how to apportion the damages. [1 Chit- 
ty’s Plead. 312-3-4-5; 1 Porter’s Kep. 437; 7 id. 133.] 

5. The interest on the note for four thousand one hundred and 
ten dollars, was for three years preceding the 17th Nov. 1839, 
was not paid until the 6th February, 1840, and, consequently, 
could not be considered as the available funds for the year dur- 
ing which the plaintiff was employed, [Aik. Dig. 379, § 38; 
Clay’s Dig. 526, § 24.] 

6. It should have been alleged in the declaration, and proved, 
that there was but one school in the township; especially was 
such proof necessary, under the filth count, for work and labor 
done, &c. 


Peck, for the defendants.— 

1, The contract of defendants was to furnish a house and to 
pay the available funds of township for the year 1839, during 
which the plaintiff was to teach; the breach assigned is. that the 
defendants did not furnish the house and pay the funds which 
were realized for that year. This, it is apprehended, is suffi- 
cient; for the money cannot be demanded until the expiration of 
the period when the service should have been performed. 

2. It is inferable from the contract, that but one school was 
taught in the township at the exense of its funds; but if the re- 
verse is true, it should be shown as a matter of defence. 

3. The plaintiff was neither bound nor authorized to employ a 
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tutoress; and, consequently, the declaration need not allege that 
he had paid, or had offered, and was still ready to pay, the five 
hundred dollars. Such an allegation would only have been ne- 
cessary in the event that the defendants had furnished the house 
and employed a female teacher. 

4, The available funds of the township for the year 1839, were 
not the funds which the commissioners might have on hand dur- 
ing that year; for this would, perhaps, have diminished its princi- 
pal. It means the entire interest which would accrue and become 
payable for that year whether paid or not; and the intention of 
both parties would be defeated, if the plaintiff was not permitted 
to recover the interest which became due in November, 1839, 
merely because it was not paid until February, 1840. 


COLLIER, C. J.—1. The written contract between the par- 
ties is exceedingly inartificial. It does not provide in express 
terms, when the school which the plaintiff proposed to teach, 
should be opened or closed; but the commissioners of the six- 
teenth sectionagree to remunerate him with its “available funds,” 
for one year. The fair inference from this, is, that he was to ren- 
der service for that period, and that he was to enter upon the per- 
formance of his engagement within a reasonable time after «a 
comfortable house” was furnished; or if the plaintiff thought pro- 
per, he might relieve the commissioners from that stipulation in 
their contract, and provide a house for himself. 

The declaration sets out substantially, the contract, alleges 
that the plaintiff taught a school for the year one thousand eight 
hundred and thirty-nine, as by its terms he had undertaken to do; 
that the available funds of the section amounted to a large sum 
in that year, to wit, &c.—all or any part of which the defendant 
had refused and failed to pay him. On the 27th February, 1840, 
the action was commenced. Now, although it is not expressly 
alleged at whattime the plaintiff became entitled to remunera- 
tion, we think it clear, that as the contract is silent upon the 
point, it must according to reason and analogy be intended, that 
he was to be paid whenever the service was rendered. We 
have seen that the allegation of performance by the plaintiff is 
sufficient; the more especially as the action was not commenced 
until sometime after he was entitled to demand payment. The 
declaration, while it omits to state the precise day on which the 
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“available fonds” should none hon paid, clearly shows that they 
are claimed as due at thé expiration of the year, when the school 
was taught. This allegation conforms in substance to the law 
which governs the contract, and the objection that the declara- 
tion is too vague, cannot be supported. 

2. & 6. The fifteenth section of the act of 1837, “to revise and 
amend the laws in relation to schools and school lands,” [Clay’s 
Dig. 523,] provides that “the trustees of each school district, and 
where the township supports but one school, the commissioners 
shall have power to employ a teacher or teachers, on such terms 
us they may deem expedient.” Under this statute it is insisted, 
that it is incumbent upon the plaintiff to show, that there is no 
more than one school in the township, as it is only in that event 
the commissioners have the power to employ a teacher. The 
fallacy of this argument is made apparent by its statement. Ac- 
cording to all analogy, the contract is prima facie valid, and if 
there he an available objection to it, it must be made by the 
defendant. 

3 & 4. A just construction of the contract did not impose upon 
the plaintiffthe duty of employing a ¢tutoress,” or oblige him to 
tender, at least without solicitation, “five hundred dollars as an 
emolument” for her services. The section of the act, 1837, above 
cited, provides, that «no teacher shall be employed, until he shall 
have been duly examined by the commissioners of the township, 
and shall produce their certificate of his qualifications and good 
character.” This provision shows what is the duty of the com- 
missioners in respect to the matter to which it relates, and is in- 
consistent with the idea that a power of employing teachers for 
the section, should be exercised by a third person, under a con- 
tract for that purpose. But ifthe statute was placed out of view, 
the terms of the contract do not authorise the conclusion, that the 
plaintiff was bound to perform that service for the commissioners. 
By prescribing the sum to be appropriated to the payment of a 
“tutoress,” and the language in which that stipulation is express- 
ed, the inference is clear, that the commissioners themselves 
should select a female teacher. If it had been intended otherwise, 
would not the plaintiff have been required to employ an instruc- 
tress of prescribed qualifications, or one whose aptitude for the 
station should be judged of by the commissioners, &c? The 
salary to be paid her, would in such case be a matter of no con- 
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cern to the commissioners; they would have had a regard to 
qualification rather than the compensation allowed. But if they 
were to employ the “tutoress,” then the agreement need only to 
have provided as it does for the payment of a sum in numero. 

5. Ifthe interest for three years upon the note for four thousand 
one hundred and ten dollars, had become due and payable in 
1837-8-9, then it might admit of serious question, whether the 
interest for the two first years would constitute a part of the 
“available funds” of the defendant, within the meaning of the con- 
tract. Butsuch is not the state of fact. We infer that the note 
was perhaps given for the third instalment due upon the purchase 
of the section; as the law directs that sixteenth sections shall be 
sold on a credit of one, two, three and four Years, with interest at 
the rate of six per cent. per annum; and that notes with two or 
more good securities, approved by the commissioners, shall be 
given payable to the president and directors of the bank of the 
State or either of its branches. [Clay’s Dig 525, § 21.] The 
note, according to the proof, matured in November, 1839, and 
then the interest, though it had been accumulating for several 
years, became available for the first time. 

The fact that the amount of the note and interest was not paid 
into the bank until after the close of the year 1839, cannot affect 
the plaintiff’s right to the interest. The word “available,” is not 
to be understood in a strictly literal sense, but in that sense, in 
which the parties used it. If the entire capital stock of the sec- 
tion had become available during that year, the plaintiff would 
have acquired no claim to it; for the statute which provides for the 
sale of sixteenth sections, and the investment of the proceeds, ex- 
pressly declares that the commissioners shall not diminish it.— 
[Clay’s Dig. 526, § 24.] By the «available funds for one year,” 
we are to understand the profits derivable from the capital dur- 
ing that time; whether it was actually received by the commis- 
sioners before the close of the year or not. Upon any other con- 
struction, there would be no certainty in the sum to be paid or re- 
ceived; and the contract would be just such as neither party 
could judiciously or prudently have entered into. 

This view is decisive of the case, and the judgment must be 
affirmed. 
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SAWYER v. BRADFORD, Assicner. 


1. A direction by the plaintiff to the sheriff to stay proceedings upon an execu- 
tion against the principal debtor, without consideration, does not release the 
surety from the payment of the debt. 

2. When a judgment is obtained upon an assigned note, the note has lost its ne- 
gotiable quality, and cannot again be assigned, so as to enable the assignee to 
sue in his own name. 


Error to the Circuit Court of Shelby. 


Assumpsit in the court below, by the defendant in error, as as- 
signee of a promissory note made by one Drury Sawyer, and the 
plaintiff in error as his surety, payable to one Robert C. Wilson. 
The declaration is in the usual form on the note, 

The defendant pleaded, 1. Non-assumpsist. 2. Payment.— 
3. That one John Patterson, as assignee of Wilson, the payee in 
the note, at the July term, 1839, of Talladega county court, re- 
covered a judgment on the promissory note now sued on, against 
D. Sawyer—that the defendant was merely the surety of D. 
Sawyer, and that after the rendition of the judgment against him, 
and whilst it was in full force and effect, and an execution which 
issued thereon, was in the hands of the sheriff, the plaintiff who 
had the entire interest in the judgment, caused and directed the 
execution to be stayed, whereby the sheriff was hindered and 
prevented from making the money on said execution, and avers 
that, but for the interference of the plaintiff in staying the execu- 
tion, the money could and would have been made by the she- 
riff, &c. 

4. That the promissory note now sued on, was on the — day 
of May, 1838, assigned by Wilson, the payee to one John Pater- 
son, who as such assignee, at the July term, 1839, of the county 
court of Talladega, recovered a judgment against D. Sawyer, the 
principal in the note, and that said judgment remains in full force, 
not reversed, &c.—wherefore,&c. 

The plaintiff demurred to the third and fourth pleas, and his 
demurrer was sustained. 

Upon the trial on the issues of fact, the defendant offered evi- 
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dence ofthe facts stated in the third and fourth pleas, which on 
motion, the court excluded, and to which he excepted. 

The assignments of error are, that the court erred in sustaining 
the demurrer to the pleas, and in rejecting the evidence offered by 
the defendant. 


Peck & Curarke, for plaintiff in error—contended, 1. That 
as the plaintiff in error was a mere surety, the staying of the exe- 
cution and preventing the sheriff from making the money of the 
principal in the note, as stated inthe third plea, discharged the 
surety from all responsibility. [3 Ala. Rep. 339; 9 Dana, 22.] 

2. That the note having been regularly assigned to Patterson, 
and judgment recovered thereon by him, its negotiable quality be- 
came extinct, and that no suit could afterwards be maintained 
thereon in the name of thedefendant in error. [4 Ala. Re- 
ports, 282. ] 


Bowpon, for defendant in error. The third plea is bad, be- 
cause it does not aver that any /iens were discharged, or that 
any notice, written or verbal, was given to the principal by the 
surety, to procced and make the money, nor that Bradford en- 
tered into an agreement, on sufficient consideration, with the prin- 
cipal debtor for a stay of execution. Mere delay is not of itself 
sufficient to discharge the surety. [3 Stewart, 9; 12 Wheaton, 
554; 3 Ala. 335; 15 Johns. 433; 17 id. 176; 8 Pick. 458; 1 Mum- 
ford, 269. ] 

The 4th plea merely questions the assignment set out in the 
declaration, and not being sworn to as the statute requires, is bad. 

The evidence was properly excluded, if for no other reason, be- 
cause it was inadmissable under the general issue. 


ORMOND, J.—The same questions are presented upon the 
demurrer to the pleas, and upon the bill of exceptions; we shall, 
therefore, decide upon the legal effect of the facts, without refer- 
ence to the frame of the pleas. 

The facts set out in the third plea, constitute no defence to the 
action. The direction to the sheriff to stay the execution, was 
without consideration, and might have been countermanded at 
any time. It did not, therefore, interpose any obstacle to the 
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payment of the debt by the surety, when he could have proceed- 
ed against his principal. - 

We understand the defence set up in the fourth plea to be, that 
after a judgment by Patterson as assignee of Wilson, the payee, 
against D. Sawyer, the principal, the note was assigned by Wil- 
son to the defendant in error, who again put the note in suit 
against the plaintiff in error, the other party to the note not sued 
in the first action. In Brown v. Foster, [3 Ala. 284,] we held, that 
by the judgment in favor of the “first assignee, the note had lost 
its negotiable quality, and could not be again transferred, so as to 
enable the transferee to sue in his own name. That decision is 
decisive of the present case, and the judgment must, therefore, 
be reversed, and the cause will be remanded, if desired. 





CRAWFORD v. THE BRANCH BANK AT DECATUR. 


1. Where a bill drawn in this State is payable abroad, if dishonored either by 
non-acceptance or non-payment, the drawer is lable to pay interest according 
to the laws of this State 

2, A judgment in a summary proceeding at the suit of a bank against the drawer 
ofa bill of exchange, is sufficiently certain, which states that the bill was pre- 
sented for payment at ‘* maturity,” without specifying the day. 

3. The notarial] fees attending the protest of a bill of exchange, are chargeable 
upon the drawer; but to authorize a judgment for these fees where a bill is 
payable and protested abroad, the legal charge for this service should be proved. 

4. Where a judgment by default is rendered against the drawer of a bill of ex- 
change payable in another State, which includes the charge of protest, without 
any proof of what the law authorizes therefor, the judgment is not reversible, 
but will be amended as fora clerical misprision under the act of 1824, by ex- 
cluding the notarial fees. 


Wrir of error to the County Court of Morgan. 


This was a summary proceeding by notice and motion under 
the statute at the suit of the defendant in error against the plain- 
tiff A judgment by default was rendered in favor of the plain- 
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tiff, The entry recites, that a judgment was moved for against 
the defendant as the drawer of a bill of exchange, for the sum of 
five thousand dollars, drawn on Sandidge & Dickerson at Mo- 
bile, dated at St. Stephens the 20th of May, 1840, payable eight 
months after date, to the order of P. T. Harris, at the Citizens’ 
Bank of Louisiana, in New-Orleans, indorsed by the payee to 
James Magoffin, and by the latter to the plaintiff’ Further, it is 
stated, that at its maturity, the bill was presented for payment at 
the place designated on its face, which being refused, the same 
was protested, and due notice thereof given to the defendant. It 
is also alleged that the plaintiff produced and showed to the court 
the certificate of the President of the Branch Bank, that the debt 
in question is really and bona fide its property. Then follows a 
recital of the fact, that thirty days notice of the motion had been 
given to the defendant—his default, with a judgment for the a- 
mount of ‘the bill, with interest and damages, together with “the 
sum of seven dollars, the protesting fee, also the costs of the 
motion.” 


Mr Crawrorp, pro. se. submitted an argument in writing, in 
which he made the following points: 

1. Interest should have been calculated on the bill according 
to the laws of Louisiana, where it was payable, and the amount 
ascertained by the verdict of ajury. To sustain this conclusion, 
he cited the written argument which he filed at the last term, in 
Crawford v. The State Bank. 

2. The judgment entry should have stated the precise day on 
which the bill was presented at the Citizens’ Bank of Louisiana 
for payment; the time of its “maturity” is a legal question, and 
cannot be concluded without stating the precise day. 

8. It was not shown what fee the notary public was entitled 
to, for protesting the bill, and the court could not, without proof, 
have assumed that seven dollars was a proper charge, or that the 
plaintiff had paid any thing. [Clay’s Dig. 325, § 70.] 

To sustain the second point, he cited Logwood v. the Hunts- 
ville Bank, [Minor’s Rep. 23;] Bates v. The P. and M. Bank, [8 
Porter’s Rep. 101.] 


J. A. Noog, for the defendant.—As to the first point, he relied 
upon Crawford v. The State Bank at thisterm. On the the se- 
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cond, he cited Taylor v. Branch, [1 1 Stew't & P. Rep. 249;] Bates 
v. P. & M. Bank, [8 Porter’s Rep. 99;] and insisted that the third, 
if well taken, showed a mere clerical misprision, amendable at the 
costs of the plaintiffs in error, under the act of 1824. 





COLLIER, C. J.—1. The case of Crawford v. The State 
Bank at this term, decided that where one draws a bill in Ala- 
bama, addressed to a drawee in the District of Columbia, request- 
ing him to pay it there, ifthe drawer is sued either upon the non- 
acceptance or non-payment of the drawee, he will be liable to 
pay interest according to the laws of this State: for as to him, this 
is the lex loci contractus. That case is directly in point, and 
shows that the defendant was chargeable with the rate of inter- 
est prescribed in this State; to ascertain the aggregate amount of 
which, the clerk of the county court was competent. [See Clay’s 
Dig. 325, § 70.] 

2. To sustain the second objection made by the plaintiff in er- 
ror to the judgment of the county court, the case of Logwood and 
others v. The Huntsville Bank, [Minor’s Rep. 23,] has been ci- 
ted. There, the judgment entry recited, that the defendants had 
“been duly noticed of this motion,” &c., while the charter of the 
Bank required that ten days notice should be given: Further, it 
did not state that the certificate of the President of the Bank was 
produced in court as required by Jaw. The court held that, «in 
proceedings, according to the course of the common law, many 
defects in the record, will after judgment, be cured by the doc- 
trine ofintendment. But wherever a summary remedy is given 
by statute, those who wish to avail themselves of it, must be con- 
fined strictly to its provisions, and shall take nothing by intend- 
ment. The supervising court cannot infer that notice as required 
by law, has been given, unless it so appears in the record. Not 
to require this, would be to surrender to the court below, the 
power of judging without appeal, of all the, proceedings had 
before it.” In Bates v. The Planters’ and Merchants’ Bank, [8 
Porter’s Rep. 99,] this court recognizes the case cited as au- 
thoritative, for the reason that the ten days notice, and the pro- 
duction of the certificate as required by the charter, are indispen- 
sable to the exercise of the summary jurisdiction which it con- 
fers. But it never has been considered necessary in such cases, 
that in respect to other recitals or statements, the judgment entry 
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should be doome with greater certainty and particularity than @ 
declaration founded on the same cause of action. It cannot be 
pretended that the objection we are considering, in any manner 
affects the summary jurisdiction of the county court, and we will 
therefore inquire, ifan allegation in a declaration, that the bill was 
presented at maturity, without stating the precise day, would 
be good. 

In Bynner v. Russell, [1 Bing. Rep. 23,] the declaration, after 
alleging a delivery of the bill to the plaintiff, proceeded thus, «af- 
terwards, and when the said bill of exchange became due and 
payable, according to the tenor and effect, to wit, on the 31st day 
of March, in the year 1822, to wit, at London, &c. the said bill of 
exchange was in due manner, and according to the usage and 
custom of merchants, presented and shown” for payment. The 
defendant demurred specially, because the 31st of March, men- 
tioned in the declaration, was a Sunday, and the bill should have 
been presented on the preceding day. But the court held, that 
the day was immaterial, being specified under a scilicet, and in 
an averment that the bill was presented when it became due and 
payable. [See, also, Chitty on Bills, 590, 9 Am. ed. and note h; 
1 Saund. on P. & Ev. 264.] 

In Brown & Son v. Hall, [2 A. K. Marsh. Rep. 599,] the dec- 
laration alleged, that the bill was duly presented to the drawees 
for payment, “to wit, on the 15th of December, 1817, at, &c. A 
judgment by default was rendered, and the cause removed to the 
court of appeals, where it was said, that after such a judgment, 
the material and traversable allegations of the declarations must 
be taken to be true, but the days alleged, when the bill was pre- 
sented, and the notice of protest given, are not of the latter chars 
acter. Further, had the defendants pleaded, under the averment, 
that the bill was duly presented, it would have been competent 
for the plaintiffs to show that notice of the protest was given in 
due time, although this might be on a day different from that al- 
leged. So, where the declaration alleged, that “when the bill 
became due and payable, according to the tenor and effect there- 
of, to wit, on the 27th December,” &c. «it was presented for pay- 
ment, &c.” The court held, that as it was averred that the bill 
was presented when it became due and payable, according to its 
tenor and effect, and the date of the presentment was stated un- 
der a scilicet, it was allowable to show a presentation on the 26th 
73 
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‘of March, which was the third day of grace. [Jackson’s Adm’x 
v. Henderson, &c. 3 Leigh’s R. 196.] This latter case cites with 
approbation, Bynner v. Russell, wt supra. In fact, all the cita- 
tions made on this point, consider it quite sufficient to allege a 
due presentment in general terms, without particularizing a day. 
The statement in the present case, that the bill was presented at 
maturity, is quite as precise, and in fact equivalent to the terms 
duly presented, or according to its tenor and effect. [See, also, 
Crawford v. Camfield at this term; Taylor v. Branch, 1 Stew- 
art & P. Rep. 249.] This being the case, it follows that the 
generality of the recital in the judgment does not affect its regu- 
larity. 

3. That the notarial fees attending the protest of a_ bill of ex- 
‘change, are a just charge upon the drawer, is indisputable. [Chit- 
ty on Bills, 666, a. and note (1) 9th Am. ed.] The objection in 
the present case is not, that the defendant below was not char- 
geable with this expense, but that it was assumed to be a specific 
sum without proof. To have authorized the judgment in this 
respect, there should have been evidence to show what fees were 
allowable for such service, by the law of Louisiana; this being 
shown, the presumption would arise upon the production of the 
protest, that the holder of the bill had paid the expence. But 
the inclusion of this fee in the judgment, is not ‘an error which 
authorises its reversal. The act of 1824, declares that “no cause 
shall be reversed by the supreme court or any circuit court, for 
any miscalculation of interest, or other clerical misprision in en- 
tering judgment, so as to give costs to the plaintiff in error; but 
in all such cases, the supreme court may order the judgment to 
be amended at the costs of the plaintiffin error.” [Clay’s Dig. 
322, §54.] This objection is nothing more than a clerical mis- 
prision in entering a judgment which the court had ordered to be 
rendered upon the bill—it was amendable on motion, by the 
county court; and must consequently be here corrected at the 
costs of the plaintiffin error. In other respects, the judgment is 
unobjectionable. 
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THOMPSON v. STICKNEY. 


1, An agent acting for a known principal, and receiving money in that charac. 
ter, is not individually responsible if the money has been paid over to his prin- 
cipal without notice. Therefore, when a county clerk collects money by or- 
der of the commissioners’ court, he cannot refuse to pay it over to the coun- 
ty treasurer, although it has been illegally assessed, unles it had been previ- 
ously demanded of him by those from whom it was received. 

2. A mere verbal direction by the commissioners’ court to the county clerk to 
collect thirty per centum on licenses, for county purposes, is not the imposition 
of a tax, nor does it invest the clerk with legal authority to receive the money. 

3. A license issued by the clerk of a county court, the tax upon which is required 
by the general law to be paid into the State treasury, must be so paid in, al- 
though the clerk, at the time he issued the license and received the money, did 
not know of the passage of the State law, and supposed he was acting under an, 
order of the commissioners’ court. 


Error to the Circuit Court of Mobile. 


This was a motion, by the county treasurer against the clerk 
of the county court, for moneys of the county alleged to be in his 
hands. The following facts were agreed: 

It is admitted, that the defendant, as clerk of the county court of 
Mobile, after the passage of the general revenue law in February 
last, issued fifty-three licenses to persons of the county of Mobile, 
at thirty dollars each, which was done according to the law ex- 
isting before the passage of that act, and under an assessment 
made in writing by the judge of the county court, and delivered 
to the clerk, under the old law before the passage of the act of 
February last. After the promulgation of that act, the members 
of the commissioners’ court of roads and revenue, at their regular 
term, verbally instructed the clerk to receive thirty per cent. 
upon the tax assessed in the revenue act for county purposes; but 
no order or resolution in writing was made, and none exists on 
the minutes of that court. Under this verbal order, the clerk has 
issued seventeen licenses, receiving the thirty per cent. on the 
State tax on each license, and has the money. 

Upon these facts, the court rendered judgment against the 
clerk in favor of the county treasurer; from which this writ is 
prosecuted. 
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CampsELt, for plaintiff in error. 
Gisson, contra. 


ORMOND, J.—It is a general rule of law, that an agent, act- 
ing for a known principal, and receiving money in that character, 
is not individually responsible if the money has been paid over to 
his principal without notice. That revenue officers or tax col- 
lectors form no exception to this rule, is shown by the case of 
Greenway v. Hurd, [4 Term, 553. ] 

As it respects the fifty-three licenses, issued after the passage 
of the revenue law of February, 1843, the proposition above 
stated has no application. The revenue actof February, 1843, 
had declared that the licenses which the county clerk issued, 
should be a State tax. [See the 7th section of the act.] The 
act operated from its passage, and it can make no difference that 
the clerk, at the time he received the money, did not know that 
the law had passed. He is the proper person to issue the license, 
and receive the money; and is required by law to pay the money 
over to the collector for the purpose of being paid into the State 
treasury. [Clay’s Dig. 571, § 75, 76.) For the amount, there- 
fore, received on the fifty-three licenses, he is not responsible to 
the county treasurer. 

The sum received on the seventeen licenses, by the verbal di- 
rection of the commissioner’s court, stands upon a different foot- 
ing; and to that, the law laid down at the commencement of this 
opinion, does apply. 

The 15th section of the revenue act of February last, author- 
izes the commissioners’ court to levy a tax, for county purposes, 
on the subjects of State taxation, not to exceed thirty per centum 
onthe amount. It cannot be pretended, that the mere verbal di- 
rection of the court to the clerk to collect thirty per centum on 
licenses issued by him for county purposes, is the levy of a tax. 
The amount to be assessed is discretionary with the court; and 
until the amount to be demanded on tke State tax is recorded on 
the minutes of the court, the tax is not levied, and there is no 
warrant in law for exact.ng it from the citizen. But although 
collected without legal authority, it was received by the clerk in 
virtue of power derived from the commissioners’ court; and as it 
does not appear to have been demanded from him by those from 
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whom it was received, he cannot refuse to pay it over to his prin- 
cipal, by whose authority he received it. 

It results from the view here taken, that the court below erred 
in its judgment, that the entire amount could be recovered by the 
county treasurer; and its judgment is, therefore, reversed, and the 
cause remanded. 


HARTWELL AND WILKINS v. BLOCKER, 


1. A bill in equity must be certain, to a common intent, in respect to the case 
intended to be made by it, and the allegations in aid thereof; and if one wha 
js not the mortgagee, filesa bill for the foreclosure of a mortgage intended to 
secure several promissory notes payable to different persons, he must distinctly 
state that he is the assignee of all or such of the notes as he claimed, so that 
his right to sue, and the character in which ‘he sues, may be scen. 

2. Where the maker of promissory notes, payable to his own order, executes a 
mortgage to a third person to secure their payment, he thereby admits that 
they are valid securities for the payment of money in the hands of the mort- 
gagee, whether regularly indorsed or not. 

3. Where a mortgage is executed to secure notes falling due at different periods, 
if a bill is filed by the holder of the last that matures, it should be stated whe. 
ther those first payable were unsatisfied, and their proprietors made parties, if 
known. 

4. Semble : where a bill is defective for uncertainty, but the objection was not 
made in the primary court, an appellate court, in reversing the decree, will di- 
rect each party to pay his own costs. 


a 


Wair of error to the Court of Chancery sitting at Mobile. 


On the 27th of February, 1843, the defendant in error filed his 
bill, setting forth that on the eighteenth of August, 1836, Eleazer 
Hartwell and John Hartwell were indebted to Abner S. Lips- 
comb and George W. Owen, since deceased, in the sum of sixteen 
hundred and five dollars, by six promissory notes, (particularly 
described,) for different sums, payable at different times at the 
Planters’ and Merchants’ Bank of Mobile. In order to secure 
the payment of these several notes, Eleazar and John Hartwell 
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conveyed five tracts of land situate in Mobile county, containing 
ten acres each; conditioned that the same should be void if the 
notes should be paid according to their tenor and effect: The 
bill alleges, that the notes are’due and unpaid; and recites, that 
the complainant is the assignee of Abner 8. Lipscomb and Louisa 
S. Owen, the ad:ministratrix of George W. Owen, deceased: and 
that Eleazar Hartwell, by decd bearing date the 26th of July, 
1838, conveyed his interest in the Jands in question to John 
Hartwell. | 

John Hartwell and Josiah Wilkins, who, it is alleged, holds un- 
der him, are made defendants. The bill concludes with a prayer 
that an account may be taken, the equity of redemption in the 
mortgaged premises foreclosed, and the lands sold, &c. Fur- 
ther, that process of subpoena may issue, &c. 

Subpoena issued on the Ist March, 1843, was executed 6f Wil- 
kins on the 2d, and on Hartwel! on the 3d of the same month; 
and on 4th of April thereafter, a decree pro confesso was entered 
against the defendants. ‘Thereupon, the notes_and mortgage, 
being produced and proved to the court, were, with the bill, re- 
ferred to the master to ascertain the amount due and owing to 
the complainant; and report accordingly at the then’ term of the 
court. The master reported, “that on examination of the mort- 
gage, bill and notes, he finds due as follows, to wit: on the 18th 
August, 1837, a note for $356 34; on the 18th February, 1838, a 
note for $368 34; with interest on the said notes from the times 
when they respectively fell due.” 

On the 11th of April, 1843, during the same term, a motion 
was made for the confirmation of the report and a decree for the 
sale of the mortgaged premises. Thereupon, reciting that it was 
shown to the court, that the parties have had two days’ notice of 
the contents of the report; that no exceptions were filed, and no 
objection made, it was decreed that the report be in all things 
confirmed; that the defendants pay into the hands of the register, 
within sixty days, the amount reported due, with interest and 
costs of suit: in default therof, the master proceed to sell the pro- 
perty described in complainant’s bill and mortgage, or so much 
thereof as may be necessary to satisfy the decree, in separte par- 
cels or entire, as may best promote the defendant's interest, at 
public auction, in front of the courthouse of Mobile county, under 
the same rules and regulations that govern sheriffs in making 
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sales of like property under execution. Further, that he give 
public notice once a week for thirty days previous thereto, by 
publication in some nowspaper printed in the city of Mobile; and 
also, by posting notice on the door of the courthouse of the county, 
The master was directed to report his proceedings to the next 
term of the court. 

At a further day of the same term, the defendants moved to set 
aside the report and order of reference, on the ground that Eleazar 
Hartwell had not been made party to the suit. But the chancellor 
was of opinion, that as he had made an absolute assignment of 
his interest in the mortgaged property, there was no necessity for 
making him a party; and accordingly he overruled the motion. 


G. N. Stewart, for the plaintiff in error, made the following 
points: 

1. It is not expressly charged that the complainant is the as- 
signee of the notes and mortgage, but there is a mere general re- 
cital of the fact; and even this is not sustained by proof. [Sto- 
ry’s Eq. Plead. 205.] 

2. The administratrix of George W. Owen, could not assign 
the notes and mortgage; upon his death, his heirs acquired rights 
in the lands in question. [Story’s Eq. Plead. 184, § 201.]° Be- 
sides, the duty of the personal representative is to collect, not to 
assign debts due to the decedent's estate. 

3. The notes are described in the bill as having been made 
payable to the order of the makers and others, but it is not alleged 
or proved, that they were ever indorsed, so as to make them de- 
mandable. 

4. The bill is inconsistent in stating that Eleazar and John 
Hartwell made a mortgage to the complainant, when the mort- 
gage recited appears to have been made to Lipscomb and 
Owen. 

5. The whole debt does not appear to have been before the 
court, although the bill alleges that all the notes are unpaid; nor 
does it appear that the original mortgage was produced. 

6. The report of the master was confirmed at the same term 
at which it was made, without allowing time to except. 

7. It is not charged that the mortgage was recorded, nor does 
the proof show that it was within the time prescribed by law, so 
that it does not appear that the complainant may proceed against 
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Wilkins; and in fact, no sufficient reason is perceived for having 
made him a party. 

8. The decree should not have left it to the discretion of the 
master to sell the property all together, or in separate lots. 

9. KE. Hartwell should have been made a party. He wasa 
mortgagor, and no deed assigning his interest, appears to have 
been produced. [Cullum v. Batre, 2 Ala. Rep. 415; Clay’s Dig. 
355, § 65.] 


P. Pauures, for the defendant. The statement, that the mort- 
gage was made to the complainant, is a mere clerical misprision: 
The exhibit shows that Lipscomb and Owen were the mortga- 
gees. Eleazar having conveyed his interest in the premises to 
John Hartwell by deed, he was an unnecessary party. 

As to the propriety of making Wilkins a party, some of the 
notes were payable to him, and he held the mortgaged ‘premises 
under his co-defendant; these facts, it is conceived, made hima 
proper, if not an indispensable party. 

The. master reported two notes to be unpaid, and the inference 
is, that the complainant showed no title to any others, or that they 
were paid. [Redwood v. Levert, 9 Porter’s Rep. 79.] 

The decree clearly recites, that the appellants had notice 
that the master’s report was made, and that they did not except 
to.it. As to the decree being rendered in the alternative, and in- 
vesting the master with discretion in the sale, this is authorized 
by Cullum v. Batre, [2 Ala. Rep. 415.] 

The motion to set aside the decree because Eleazar Hartwell 
was made a defendant, shows that the appellants were in court. 
They should then have made their objections, and cannot now be 
permitted to interpose mere technical exceptions to the proceed- 
ings below. 


COLLIER, C. J.—It was said by Lord Hardwicke, that in 
pleading, “there must be the same strictness in equity as at law.” 
[2 Atk. Rep. 632.] But Mr. Justice Story says, «however true 
this may be as to a plea in equity, technically so called, it can 
hardly be affirmed to be true in the framing of bills or answers, 
in respect to which more liberality prevails. And it may, per- 
haps, be correctly affirmed, that certainty to a common intent is 
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the most that the rules of equity ordinarily require in pleadings 
for any purpose.” [Eq. Plead. 206.] 

Uncertainty in a bill, it is said, may arise in various ways: 1. 
In the case intended to be made by the bill. 2. Though the case 
intended to be made be certain, yet the allegations of the bill may 
be vague and general. 3. Some of the material facts may be 
statéd with sufficient certainty, and others again with so much 
indistinctness or incompleteness as to their nature, extent, date, 
or other essential requisites, as to render inefficient those with 
which they are connected, or upon which they depend. [Story’s 
Eq. Plead. 207, et post, and cases there cited.] In Cresset v. 
Milton, [1 Ves. jr. Rep. 449,] the bill was brought to perpetuate 
aright of common and way; the allegation was, that the tenants, 
owners and occupiers of certain lands of a manor, “in right 
thereof or otherwise,” from, &c., had and of right ought to have 
common of pasture, &c. The bill was held bad on demurrer; 
for “it was not set forth as common appendant, or as common 
appurtenant, but as that, “or otherwise,” which was no specifica- 
tion at all, and left any sort of right open to proof. So, in Jones 
v. Jones, [3 Meriv. Rep. 160,] which was a bill by an heir at law 
to restrain the defendant from setting up an outstanding term, 
&c.; but as there was no averment of any outstanding terms, it 
was held bad on demurrer. And where a bill sought a general 
account upon a charge of fraud, it is not sufficient to make such 
charge in general terms; but it should point out particular acts 
of fraud. [Palmer v. Mure, 2 Dick. Rep. 489.] But the com- 
plainant is not bound to state all the minute facts; the general 
statement of @ precise fact is usually sufficient. The circum- 
stances which confirm or establish it, more properly constitute 
matters of proof than of allegation. [Story’s Eq. Plead. 212.] 

In the present case, the complainant describes himself as the 
assignee of A. S. Lipscomb and the administratrix of G. W. 
Owen, deceased; and after describing the date, and amount in- 
tended to be secured by a mortgage to L., and the intestate, the 
bill continues, “whose interest has been legally transferred and 
assigned over unto your orator, that certain part or parcel, situ- 
ate,” &c., (here follows a description of the mortgaged premises.) 
The notes are described as bearing even date with the mortgage, 
payable some of them to the order of the defendant Wilkins, the 
others to the order of the makers; and all of them for unequal 
74 
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‘sums, payable and negotiable at the Planters’ and Merchants’ 
Bank of Mobile. It is charged, that although the notes have since 
been due and payable, yet the mortgagors have failed and re- 
fused to pay the same, “whereby the legal estate to the said pre- 
mises has become absolute in your orator.” In all this, there is 
no allegation that the complainant is the assignee of the notes, or 
either of them; the inference that such is the fact, is not necessary 
and direct. It may or may not be so. If the terms in which the 
‘case is attempted to be stated, are to be understood as having 
been employed according to their appropriate use, and with their 
usual meaning, they rather show that the complainant is the as- 
signee of the mortgage than the notes. And it is not only not 
alleged that the complainant was the assignee of all the notes, but 
it is not stated that if either or any of them was assigned to him, 
which it is. 

It may be true, that the mortgage may have been assigned to 
the complainant by the mortgagees, yet this would not authorize 
him to file a bill for a foreclosure. In Doe ex dem. Duval’s heirs 
v. McLoskey, [1 Ala. Rep. N. 8. 708,] it was determined, that a 
mortgagee cannot assign the right to the mortgaged property 
without also assigning the debt to which it is an incident, yet it 
seems he may relinquish, by contract, the possession of the mort- 
gaged premises to a third person until the debt is paid. 

Without amplifying the point, it sufficiently appears from what 
has been said, that the bill is obnoxious to the objection of uncer- 
tainty. That even if the case intended to be made by the bill is 
certain, the allegations are too vague and general to authorize a 
court of equity to entertain it. 

Although some of the notes are payable to the order of the 
makers, and do not, upon their face, import a promise to pay any 
one, yet the mortgage is an acknowledgment that they were the 
property of the mortgagees—that the mortgagors were bound to 
pay them; and in order to their security, conveys the land de- 
scribed in it. This is quite sufficient to show, that the notes have 
been transferred by the maker, whether by writing, or mere de- 
livery is wholly immaterial in the present case. True, in order 
to maintain an action at law upon them, the plnintiff should show 
a regular transfer; but it is competent for the holder to entertain 
asuit in equity, though they were transferred by delivery only. 

The bill should state of which of the notes the complainant is 
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the proprietor; if any one of them maturing before those he holds 
is paid, or outstanding, unpaid, the fact should be stated, and the 
holder made a party. In respect to subsequent incumbrancers, 
although they are proper, yet they are not indispensable parties, 
[Judson v. Emanuel, et al. 1 Ala. Rep. N. 8S. 598; Cullum, et al. 
v. Batre’s ex’rs, 2 Ala. Rep. 415.] 

In respect to the other questions made by the plaintiffs in er- 
ror, it is unnecessary now to consider them. They are mere 
questions of practice, about which it is not probable that any con~ 
troversy will arise in the ulterior progress of the cause; especial. 
ly if the decisions we have heretofore made touching the interest 
of surviving payees, the powers.of executors and administrators, 
parties in equity, the registration of deeds, and the duties of mas- 
ters in chancery, are consulted. 

It follows from what has been said, that the decree of the court 
of chancery must be reversed, and the cause remanded. But 
inasmuch -as no objection. to the frame of the bill was taken in the 
primary court, the defendant in.error will not be taxed with the 
entire costs; each party will pay their own costs in this court. 





HARRELL v. MARTIN, PLEASANTS & CO. 


1, Evidence is admissible toshow when in fact an execution issued, either by 
proving that the clerk made a mistake in the teste of the writ, or that it has 
subsequently been altered. 

2. A writ of fieri facias does not become a record of the court until it has been 
returned by the sheriff. 


Error to the Circuit Court of Madison. 


This was a motion in the court below, to quash an execution, 
because, though issued more than three days before the then next 
succeeding term of the circuit court, it was made returnable to 
the second term after. 

Upon the trial of the motiongthe clerk proved that he issued 
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the execution on the 23d Nov. 1841, and that it was dated of that 
date, and not the 23d Sept. 1841, as it now appears, the word 
Sept. being written over an erasure. 

The sheriff proved that the previous execution had remained 
in his hands until the 23d November, 1841, when he returned it 
to the clerk, and that he stood by him until he issued the execu- 
tion, to quash which this motion is made. That when he, as 
sheriff, levied and returned the last execution, it was not altered. 
He also stated it as his belief, that the execution was issued on 
the same day that another which he mentioned was quashed, but 
that was shown to be on 28th Oct. 1841. The entry on the exe- 
cution docket of the clerk, showed that the execution was issued 
on the 23d Nov. 1841, and he had made a similar memorandum 
on the previous execution. 

Two witnesses were introduced, who swore that they were 
acquainted with the hand writing of the clerk, and that they be- 
lieved the word “Sept.” was in the hand writing of the clerk. 

The defendant moved to exclude the testimony of the clerk and 
sheriff, which motion the court: rejected, and he excepted and 
overruled the motion to quash the execution. 

The assignments of error are, 

1. In the admission of the testimony. 

2. In overruling the motion. 


Moore, for the plaintiff in error—cited 1 Ala. Rep. 104; id. 650, 


Rosinson, contra. [5 B. & C. 149; Peake’s C. 209; 3 Star- 
kie’s C, 138; 2 Stewart’s R. 492.] 


ORMOND, J.—We think it very clear, that the court did not 
err in receiving testimony to show when the execution in fact is- 
sued. If the clerk, by mistake, should teste the writ improperly, 
or the date should be afterwards altered, the court has the power 
to correct it. 

A writ of fieri facias does not become a record of the court 
until it has been returned by the sheriff, and is as much within 
the control of the court, as the declaration or any other part of 
the cause, upon a question of this character. The evidence is 
very satisfactory as to the time when the execution was in fact 
issued by the clerk, and there béing no error in the judgment of 
the court, it is therefore affirmed. 
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SLEDGE’S Apw’rs, er au. v. CLOPTON. 


1. C, delivered certain slaves to S., his creditor, the latter stipulating that when 
the wife of C. would pay him the debt intended to be secured by a pledge of 
the slaves, that he would settle them upon trustees to her separate use: the 
wife offered to pay the amount due to S., and demanded the slaves in obedi- 
ence to his agreement; which he refuses: Held, that the contract of S. made 
him a trustee sub modo for the wife, and that the tender of his demand enti- 
tled her to go into equity to enforce the execution of the trust. 

2. Where one person receives a conveyance of property, upon a verbal stipula- 
tion that he will dispose of it absolutely or conditionally for the benefit of an- 
other, he will be compelled to perform his engagement. 

3, Where the question is, whether slaves were sold absolutcly, or delivered as a 
pledge upon a. promise that when the sum intended to be secured was paid, 
the person receiving them would settle them upon the creditor’s wife, the dif- 
ference between the debt and the value of the slaves, the failure to deny the 
right to redeem when the debt was tendered, and the declaration of the credi- 
tor made contemporaneously with the reception of the slaves, that he had 
bought them for the wife, are strong circumstances to show that they were not 
purchased unconditionally. 

4. Ifone person receives property from another, under anagreement to settle it 
on trustees for the benefit of the wife of the latter, a court of equity should not 
refuse to coerce an execution of the trust, because the details of the settlement 
cannot be ascertained by the most stringent proof. 

5. The loss of a private paper is sufficiently shown so as to admit secondary evi- 
dence of its contents, by proof that it could not be found where it was last scen, 
or amongst the papers of those persons to whom it would most probably be in- 
trusted. 

6. A party who has received property under an agreement to transfer it to a third 
person, cannot object to perform his contract because the party delivering it to 
him was indebted cither to himself or others. 

7. The statute of limitations of 1802, ‘* For the limitation of actions,” does not 
begin to run against a married woman, until she becomes discovert; nor will 
the staleness of the demand prevent a recovery, where the statute has not com- 
pleted a bar. 


Wrir of error to the Court of Chancery sitting at Mont- 
gomery.s * 


In December, 1841, the defendant in error filed her bill against 
the plaintiffs; and in July 1842, filed an amended bill. The alle- 
gations of both, so far as it is necessary to notice them, state that 
the complainant in 1812, in the State of Georgia, intermarried 
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with James 3. Clopton, with whom, some time thereafter; she re« 
moved to the town ef Montgomery, in the State of Alabama.— 
That shortly after the complainant's marriage, her father gave her, 
by way of advancement, two female slaves, named Rose and 
Scilla; some time thereafter, the former bore a female child, call- 
ed Celia, and the latter three children, to wit, Hannah, Ben and 
Washington. Further, that James B. Clopton, in 1828 or 9, 
borrowed four hundred dollars of Chappell Sledge, the intestate 
who was the husband of the complainant’s aunt;) and was other- 
wise indebted to him in the sum of three hundred and twenty- 
five dollars. For the twofold purpose of securing the re-pay- 
ment of these several sums of money, and making a settlement 
upon the complainant, her hasband delivered the above named 
slaves to the intestate, upon an agreement that he should retain 
them in his possession until the debt due him, was paid, and that 
thereafter he would by proper deeds, settle and convey them to 
some proper person in trust, for the sole and separate use of the 
complainant, in such manner that they should nat be liable to the 
debts or contracts of her husband. 

It is alleged, that the slaves in question were worth, at the time 
of this transaction, between fifteen hundred and two thousand 
dollars; and that the intestate, when they were placed in his pos- 
session, executed a writing, which he delivered to one Livingston, 
the son-in-law of the complainant and her deceased husband for 
safe keeping, but which is lost or mislaid, so that it cannot now 
be produced. By that writing, the intestate acknowledged that 
he held the slaves for the complainant, and that he would con- 
vey them to trustees for her sole and separate use, so soon as he 
was paid the sum ofseven hundred and twenty-five dollars due, 
as above stated. 

The bill charges, that about the year 1830 or ’31, the com- 
plainant in company with a friend and relative, called on the in- 
testate and offered to pay him the sum for which he held the 
slaves in pledge, together with interest thereon, and requested 
that he would convey the same to trustees for her sole and se. 
parate use, according to the terms of his agreement. But with- 
out denying that he held the slaves, on the terms and for the pur- 
poses alleged, the intestate declined a compliance with the com- 
plainant’s request, assigning as reasons; that the complainant had 
borrowed the money from the friend who accompanied her, and 
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that he had as well retain the possession as the friend in whose 
hands she would place them: and being assured that he was mis- 
taken as to the source whence she had obtained the money, then 
he objected, because her husband owed him other debts. 

It is also stated, that all the slaves, with the exception of Han- 
nah, still remain in the possession of the intestate’s administrators; 
that Hannah was loaned by intestate to Lucian Pinkston, who 
had intermarried with his daughter, Pamela. That at the time she 
was delivered by the intestate to his son-in-law, the latter was in- 
formed of the circumstances under which his father-in-law held her. 

The bill avers that the complainant’s husband died in Septem- 
ber, 1836, intestate and very poor, so that no administrator of his 
estate has-been appointed; that Chappell Sledge died in 1841, and 
his ‘administrators have advertised the slaves (with the exception 
of Hannah) for sale, in order to make distribution of the estate 
among those entitled thereto. That the hire of the slaves from 
the time of the tender and demand by the complainant, up to the 
time of the death of Sledge, was more than sufficient to satisfy 
the sum, for the payment of which, they were intended as a se- 
curity. The administrators and Pinkston and wife are made 
defendants; and the bill prays that the sale by the administrators 
be injoined, that an account be taken, and that the complainant 
be permitted to redeem the slaves, &c. and that they be settled 
on her as contemplated by the agreement between her husband 
and Sledge, &c. 

The administrators in their answer, deny any knowledge of a 
a mortgage or conditional sale of the slaves to their intestate as 
alleged by the complainant—know nothing of any writing hav- 
ing been executed by their intestate, when he acquired the pos- 
session of the slaves, or at any other time—they had believed, 
and still do believe that the complainant’s husband made an ab- 
solute sale of the slaves to their intestate; and insist that the se- 
veral matters alleged, shall be proved. , 

Pinkston and wife answer, that they believe that Sledge was 
the owner of Hannah, under a purchase from the complainant’s 
husband, for a full and fair consideration; and that he gave her to 
them shortly after their intermarriage, and when they were en- 
tirely ignorant of any claim by the complainant or any one else. 

All the defendants in their answer, insist upon the statute of 
limitations, and also claim the benefit of a demurrer. 
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To show that the complainant’s husband was indebted to the 
intestate, the administrators exhibited with their answer a deed of 
trust. from which it appears that he owed by promissory notes, 
bearing date the 20th January, 1830, a sum of money from seven 
to eleven hundred dollars; which was attempted to be secured by 
a transfer of property other than the slaves.in controversy. 

Benjamin F. Tarver, a witness for the complainants, states, 
that eleven, twelve or thirteen years ago, he accompanied her (by 
her request) to the house of Chappell Sledge, when she offered to 
pay him seven hundred and twenty-five dollars, with interest 
thereon, (if he desired it,) and demanded of him four or five ne- 
groes, the precise number, with their names and descriptions not 
remembered, The complainant stated to Mr Sledge, that she 
had come to redeem certain negroes which he held, and for 
which she tendered the money. Mr 8. replied to the demand, 
that if she got the negroes back, they would have to be made over 
to some one for her, and that he had as well keep them as any 
one else. Witness does not remember that Mr 8. claimed the 
negroes as his own, whether he admitted a trust for the com- 
plainant, or denied the right to re-purchase or redeem them.— 
He does not remember that the complainant asked permission to 
re-purchase the negroes as a favor, because they had been de- 
rived from her father, nor has he any recollection that any thing 
was said of a writing executed by Mr Sledge—he has no know- 
ledge of such a writing. 

Waldegrove Clopton, a witness for the complainant, testifies, 
that he is her son, that his father owned and had possession of the 
slaves in question, and that they were placed in Sledge’s posses- 
sion in virtue of some instrument which was drawn up by T. W. 
Livingston, a son-in-law of complainant. Witness has all the pa- 
pers belonging to his father’s estate in his possession, and has 
searched among them for the instrument referred to. He saw 
Sledge execute the writing, and Livingston fold it up and lay 
it on the table by which he sat. Witness heard only a portion 
of the writing read, and that related to a poney (which he claim- 
ed) and the negroes in question—it provided that Sledge should 
retain the property mentioned in it, until the complainant paid the 
money due him, when he was to make it over to her. Mr 
Sledge informed the complainant on the evening of the day 
the instrument was executed, or on the next day, that he 
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had let her husband have money, and would take the ne- 
groes in question, and when she paid him, she could have them; 
and desired her, if she had any objections, to make it known, 
and he would not take them away. The negroes were crying as 
they were about to leave, and Mr Sledge said to them, that they 
need not be disturbed,for complainant would make the money 
and bring them back. Witness was born on the first of January, 
1818, and the transaction to which he refers, took place in the 
spring or fall of 1829. At the time the writing was executed, 
witness’ father, Mr Sledge, T. W. Livingston and Jehn S. Bai- 
ley were present—Mrs Mitchell and Mrs Lees came into the 
room, the former merely passed throygh, the latter stopped for a 
few moments. 

Mrs Virginia Lees testifies to the transaction substantially, as 
does the last witness, and states, that seven hundred and twenty- 
five dollars was the sum to be paid by the complainant to Mr 
Sledge, before the slaves were to be given up by him. Witness 
states further, that about eighteen months after the negroes were 
delivered to Mr S. the complainant said to him, that in a short 
time she thought she would be able to raise the money he let her 
husband have, and supposed he would give up the negroes; to 
which he replied, whenever you pay me the money you shall 
have the negroes.- Witness is a daughter of the complainant, 
and was the wife of T. W. Livingston, who is dead—had all his 
papers for four or five years, when she burned them—does not 
know that the writing signed by Mr. Sledge, was among them; 
though she saw it in her deceased husband’s hands, after it was 
executed; but whether delivered to him for safe keeping, she 
cannot say. 

Mrs Mary Mitchell was present when the transaction be- 
tween complainant’s husband and Mr Sledge, was being con- 
summated, and very fully sustains Mrs. Lees in every thing that 
she says in relation toit, and also repeats the subsequent conver- 
sation between the ‘complainant and Mr Sledge. ‘This witness 
is silent as to the writing-referred to by those who preceded her. 

The second and third witnesses prove the death of the com- 
plainant’s husband aad Mr Sledge, at the time alleged, and they 
and Mrs Mitchell all state, that Britton D. Harris was not pre- 
sent when the agreement was completed. The two former also 
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in part, was not a deed to either Sledge or Ross, in trust for com- 
plainant or any one else. . 

Justus Wyman testifies, that in 1828 or ’29, he was endeavor- 
ing to induce Chappell Sledge to secure or pay an indebtedness 
of Clopton to him, but he refused to do so. Sledge said that he 
had been advancing or paying money to Clopton on account of 
negroes, and had advanced to the extent of their value. He does 
not remember that he said that he bought them, or any thing 
about settling them on complamant, so that they could not be sold 
for Clopton’s debts. 

Wm. A. Campbell states, that in 1828 or 29, he had a conver- 

sation with Sledge, in which he said he had to buy the negroes 
of Dr. Clopton, for the benefit of the complainant. He did not 
state the terms and conditions—mentioned a woman and children, 
but did not state what woman or children, or how many chil- 
dren. ; 
John L. Mitchell, from a vague and indistinct recollection of 
the value of slaves in 1828 and ’29, expressed his opinion of the 
value of the slaves in question; according to the best of his recol- 
lection, they were worth about two thousand dollars. These are 
the only witnesses examined at the instance of the complainant. 

Britton D. Harris, a witness for the defendants, states, that he 
is the half uncle of the complainant by consanguinity—knows all 
the negroes in controversy—held a lien on three of them, execu- 
ted by Dr. Clopton, on the 19th September, 1829, to indemnify 
him as his surety. When the debt became due, Dr. C. was una- 
ble to pay it, and the three negroes embraced by the deed of 
trust, were sold to Mr Sledge, the intestate, who assumed the pay- 
ment of the debt for which the witness was responsible—the 
complainant assented to the sale, remarking that she desired Mr 
Sledge to have them, instead of their going out of the family.— 
Witness does not know the amount of the purchase money—the 
sum from which he was relieved as a surety, was three hundred 
and eighty-one dollars and eighty-five cents—Mr Sledge pur- 
chased Scilla, Hannah, Ben and Washington, the latter having 
been born after the deed of trust referred to was executed. The 
sale was made at Dr. Clopton’s house in the latter part of 1829, or 
in 1830—no one else was present but Dr. Clopton, complainant, 
Mr Sledge and witness—there was no written or verbal agree- 
ment entered into or spoken of, creating a trust or condition, but 
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the sale was absolute. The slaves mentioned above, were taken 
to Mr Sledge’s plantation, and with the exception of Hannah, re- 
mained in his possession until his death, he always claiming and 
treating them as his own. Hannah was given to his daughter, 
Mrs Pinkston—witness never heard any complaint, that the price 
paid for the slaves was too small—he knows nothing of the sale 
of Celia, though she went with the others to Mr Sledge’s. 

Witness will not say positively, that there was no condition an- 
nexed to the sale, but he did not hear it—that he left Sledge at 
the place of Clopton’s residence, and went home; on the second 
day thereafter, the negroes reached S8’s residence in the country. 

An affidavit was admitted at the instance of: the defendants, 
stating that the value of the slaves, at the time they were ac- 
quired by Mr. Sledge, was about twelve hundred dollars. 

The chancellor was of opinion, that Sledge held the slaves as 
a security for seven hundred and twenty-five dollars; that sum 
being paid, he was to be treated as a trustee for the complainant, 
and was bound to execute the agreement to transfer them to the 
sole and separate. use of the defendant; that the statute of limita- 
tions did not begin to run until the death of Dr. Clopton, an event 
which occurred within less than five years previous to the com- 
mencement of the suit. It was accordingly adjudged, that the 
right and title to the slaves be vested in the complainant, as also 
the increase since they went into Sledge’s possession—all of 
whom are specially named. The master was also directed to 
take an account of the hire of the slaves from the time the com- 
plainants offered to pay Sledge the amount of his lien, making all 
reasonable allowances for raising the young negroes while their 
services were of no value, and for all expenses properly incurred 
about the slaves; that he ascertain the amount due to the admin- 
istrators of Sledge for principal and interest upon the debt of 
seven hundred and twenty-five dollars, at the time of making the 
tender. Further; that the administrators of Sledge pay to the 
complainant, out of the estate of their intestate, the balance of the 
hire remaining after a deduction of principal and interest on the 
indebtedness aforesaid. And lastly, that they pay the costs of 
the suit from the estate of the intestate. 


* Peck, with whom was Batz, for the plaintiff in error, insisted— 
1. That the testimony of Harris gave a correct version of the 
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transaction between Dr. Clopton and Mr. Sledge, and showed 
that there was a perfect sale without any qualification or con- 
dition. 

2. The witnesses, Clopton and his sister, Mrs. Lees, were mis- 
taken in supposing that there was a trust or condition evidenced 
by writing; and may have been honestly mistaken, by confound- 
ing the arrangement in respect to the slaves in question, with the 
deeds of trust to Sledge and Ross; in the former of which a power 
is included, and in the latter, slaves are conveyed for the sepa- 
rate use of the complainant. 

3. The complainant's witnesses heard the paper, in respect to 
which they testify, read but in part, and their testimony is msuf- 
ficent to identity and establish it; and if it is shown that such pa- 
per ever existed, which is denied, the proof does not show its loss. 

4. If Sledge undertook to transfer the slaves to the separate 
use of the complainant after his demand was paid, it was a mere 
nudum pactum, and could not be enforced. 

5. It cannot be intended, from the evidence, that seven hun- 
dred and twenty-five dollars was all that Dr. Clopton received 
for the slaves in question: the fair inference is, that Sledge paid 
eleven or twelve hundred dollars, which was a fair market price. 

6. Bat if there was a reservation in favor of the complainants, 
it was void, because her husband was indebted at the time to 
other persons; and the record shows that some of those debts are 
still unpaid. [Rochelle v. Harrison, 8 Porter’s Rep. 351.] 

7. Itthere was not a valid trust, it could not be enforced so as 
to avoid the payment of the debt for which Dr. Clopton gave Mr. 
Sledge his note in January, 1830. 

8. But if all other grounds of defence are unavailing, it is in- 
sisted, that the statute of limitations will bar a recovery, or the 
staleness of the demand must forbid its enforcement. [2 Story’s 
Eq. 735; Lewin on ‘Trusts, &c., 614-15-16; 1 Ala. Rep. N.S. 
650; 2 Ala. Rep. N.S. 555. | 

9. Ifneither of the points made be defensible, it. is contended, 
that conceding the allegations of the bill are fully proved, Dr. 
Clopton did not divest himself of all right to the slaves in favor 
of his wile, after the debt due Sledge was paid. [Clancy on 
Rights, &c., 259-60; 2 Swanston’s Rep. 109-10-11-12; 5 Ves. 
Rep. 71 to 78; 3 Dess. Rep. 149, 158; 10 Ves. Rep. 139; 7 Johns. 
Ch. Rep. 57; 2 Ala. Rep. 117, 669.] Even if it appeared that 
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the slaves in question were a sneak the complainant’s patrimo- 


ny, they had been in her husband's possession suo jure, and she 
could not have them settled through the agency of a court of 


equity. [Clancy on Rights, &c. 440-1;.2 McC, Ch. Rep, 40; 4 
Gill. & Johns. Rep. 282; 3 Cow. Rep. 590.] 

10. The execution of the trust cannot be specifically enforced, 
because its terms are not shown with precision. [2 Mason’s 
Rep. 468; 1 Pet. Rep. 600; Gresley’s Eq. Ev. 192, note h; 10 
Co. Rep. 92, b; 9 Wheat. Rep* 597; 4 Porter’s Rep. 297; 2 Ala. 
Rep. 330; 2 Story’s Eq.] 


T. Witurams, for the defendant in error, contended— 

1, That the transaction between Dr. Clopton and Sledge was 
a mortgage; and the evidence shows, that the latter did not as- 
sert an vabsolute estate; but if it be doubtful what is the character 
of the transaction, « lee will construc it intoa mortgage. [Dev. 
Eq. Rep. 373; 5 Litt. Rep. 84; 2 J. J. Marsh. Rep. 471;°8 id. 
354.] The evidence of Harris does not prove the reverse. He 
speaks of an arrangement between Cloptenand Sledge in animper- 
fect state, and which was doubtless 1 modified and perfected on the 
same or the succeeding day, when W. Clopton,. Mrs. Lees and 
Mrs. Mitchell were P resent. This conclusion is entirely redsona- 
ble, as Sledge was left by Harris in Montgomery, and the slaves 
did not reach his house in the country until two days afterwards. 

2. Sledge had no lien, either in fact or in law, bey ond the sum 
due and secured to him at the time the negroes were delivered. 
Dr. Clopton gave the equity of redemption to the complainant, 
and the mortgagee undertook, when he was paid, to convey it to 
trustees to her separate use. The right of the husband to confer 
such a bounty upon the wife, has not been disputed, and is re- 
garded as clear. [Clancy’on Rights, &c. 259, 279; 1 Atk. Rep. 
270.} | 

3. The intestate obtained possession of the slaves in question 
under a promise that they should~be transferred in trust for the 
complainant, upon a payment, by her, of seven hundred. and 
twenty-five dollars; and neither himself or his administrators can 
be permitted to dispute the right of the cestui que trust, and set 
up an adverse claim. Such a pretension on the part of Sledge 
or his administrators, will be regarded a fraud, and treated as a 
breach of trust. [2. Ala. Rep. 596.] 











598 _ ALABAMA. 











Sledge’s ; Adm’ ad et al. v.C ape. 





4. The evidence of T arver iin a'tender of the money for 
which the negroes were mortgaged to Sledge within a year or 
two after they were delivered to him. 

5. Where one person stipulates with another that something 
shall be done for a third person, the latter may sue even at law 
for a failure to performit. [7 Johns. Ch. Rep, 57-] 

6. It is immaterial whether the agreement to transfer the 
slaves to the complainant was founded on a valuable considera- 
tion. The intestate or his representatives could not set up the 
want of consideration: the intestate’s undertaking estops him. 
Whether creditors may cause a sale of the slaves for the pay- 
ment of their debts, is another question. [7 Johns. Ch. Rep. 63; 
12 Ves. Rep. 103.] But mere indebtedness, or a single debt, is 
not sufficient to avoid a voluntary settlement. [5 Ves. Rep. 384; 

8 Wheat. Rep. 248, 250.} 

7. The point made by the answer is, not whether the equity of 
redemption was given to the complamant, but whether the ne- 
groes were sold absolutely to Sledge; if, then, the court is satis- 
fied, that the transaetion was a mortgage, the evidence need not 
be entirely conclusive to show that the complainant is entitled to 
the right she asserts. 

8. Dr. Clopton’s representatives (if any) need not be made par- 
ties: the bill shows that his estate has no interest to protect. [5 
Litt. Rep. 85; 7 Johns. Ch. Rep. 144.] 

9. The statute of limitations did not begin to run until after Dr. 
Clopton’s death, in September in 1836, and could not operate 
a bar until 1842, more than one year after suitcommenced. [1 
Ala. Rep. N. 8. 650; 2 id. 551.] 


COLLIER, C. J.—The first question which presents itself, is, 
does the bill disclose a case of which a court of equity can take 
jurisdiction? Upon this point, the material allegations are, that 
the husband of the complainant, in his lifetime, conveyed to the 
intestate, Sledge, several slaves, (particularly described,) for the 
twofold purpose—Ist, Of securing to the intestate the sum of 
seven hundred and twenty-five dollars, which Dr. Clopton owed 
him for a previous indebtedness and for money then lent; 2d, To 
cause a settlement to be made on the complainant. The first ob- 
ject being effected, the intestate undertook to convey the slaves to 
some suitable person tn trust for the sole and separate use of the 
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complainant, so that they should not be liable for the debts or con- 
tracts of her husband. It is also alleged, that one or two years 
after the slaves were thus delivered to the intestate, the complain- 
ant tendered to him the sum for which they were pledged with 
all interest due thereon, and requested that he would convey the 
same to trustees for her sole and separate use according to the 
terms of his agreement. Without denying that he held the slaves 
in trust, the intestate declined a compliance with her request, 
saying that she had borrowed ‘the money from a friend, and 
that he had as well hold them as the friend; and upon being as- 
sured that he was mistaken, he then objected to delivering them 
up, because her husband owed him other debts. 

A separate estate to the use of a married woman may be cre- 
ated either before or during coverture; and after marriage, as 
well by the husband as a stranger. [Clancy on Rights, 251.] 
But the act by which the husband divests himself of his property 
must be clear and unequivocal; though it is not always necessary 
to induce a court of equity to sustain it in favor of the wife, that 
trustees should be interposed. The powers of that court are 
competent to effectuate it by the appointment of a trustee, and 
where no other is designated, will generally treat the husband as 
such. [Claricy on Rights, 259—260. See-also, McLean v. 
Logland, 5 Ves. Rep. 71; Walter v. Hodge, 2 Swanston’s Rep. 
97, 109; Shepard v. Shepard, 7 Jolms. Ch. Rep. 57.] 

In Shepard v. Shepard, [7 Johns. Ch. Rep. 57,] the father con- 
veyed land to his son, on the latter covenanting to pay an annui- 
ty to his mother, during her widowhood: held, that she might 
maintain an action on the covenant for her benefit, and a release 
of the covenant by the husband in his lifetime, is fraudulent and 
void as it regards her. The court say, «The relationship between 
the husband and wife was sufficient to entitle the plaintiff to her 
action upon the covenant to her husband, and which was made 
for her benefit. The consideration enured from the husband, and 
arose from the obligations of that relation, and the release of the 
son from his covenants, by the father, was fraudulent and void, 
as respected the plaintiff, who had the sole beneficial interest in 
the covenants, and who was alone entitled in equity to release 
them.” [See also, Dalton v. Poole, 2 Lev. Rep. 210; Martyn v. 
Hind, Cowp. Rep. 443; Doug. Rep. 142; Marchington v. Vernon, 
1 Bos. & Pul. 101, note a.] 
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In the case before us, the husband conveys to a third person, 
who, it is stated, undertook to convey the same property to trus- 
tees, so as tocreate a separate estate for the wife whenever she 
paid him a sum of money which the grantor owed him. | Here, 
the husband has divested himself of the estate in the slaves, 
and parted with the possession to one, who has engaged to 
perfect his intentions. The inducement of Dr. Clopton, so far 
as the bill informs us, thus to provide for the complainant, was 
certainly sufficient, and the motive in itself commendable. «If no 
settlement had been made on her previously, and the fair inference 
is, that none had, the husband was but obeying the mere dictate 
of duty in securing to the wile the small patrimony with which 
she had been advanced by her father. The contract of Sledge 
made him a trustee for the complainant, sb modo, and he was 
bound to execute it according to its terms. ? True, in order to en- 
title the complainant to claim the benefit of the provision which 
her husband had made for her, it was necessary that she should 
pay, or offer to pay the amount for which the-siaves. were 
pledged to the intestate. The alternative of this duty, the bill 
alleges, was performed. ‘ 

It is unnecessary to determine whether the contract of the 
husband, so far as he attempted to provide for his wife, was, as 
it respects himself, a nudum pactum. Ifthe law be correctly laid 
down in the case cited from 7 Johns. Ch. Rep., it would seem 
that it was not competent for Dr. Clopton to have released 
Sledge from an exccution of the trust; but be this as it may, it is 
not pretended that a release was attempted. We have seen that 
the husband may create a separate estate for his wife even during 
marriage; and his obligation to provide for her, will, as it respects 
himself, constitute an adequate consideration for such an act. 
This being the case, the complainant must be regarded as stand- 
ing in a predicament which entitles her to the favorable conside- 
ration of a court of chancery. But conceding that the contract 
between the husband and the intestate, was gratuitous so far as 
it concerned the wife, and the defendants gain nothing by the 
concession. It is an unquestionable principle, upon which equity 
often acts, that where one person receives a conveyance of any 
description of property, upon a verbal agreement, that he will 
transfer or dispose of it absolutely or conditionally for the bene- 
fit of another, he is hound to nerform his encrageement. He is 
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treated as a trustee, and his refusal to execute the trust considered 
a fraud. To him, it is wholly unimportant whether there was 
any consideration of pecuniary value, or founded in moral or so- 
cial duty, moving from the cestut que trust, to induce the act of 
the grantor. As it respects the trustee, it is quite enough to say, 
that the grantor has willed it, and you have undertaken to con- 
summate his purpose. [Kennedy’s heirs and ex’rs v. Kennedy’s 
heirs, 2 Ala. Rep. 571.] From this view, it results that the bill 
is,not wanting in equity; and, consequently, that the court very 
properly refused to sustain the demurrer. 

This brings us to inquire, whether the case, as stated, is sus- 
tained by the proof. Waldigrove Clopton, Mrs. Lees and Mrs. 
Mitchell all testify that the transaction between Sledge and Dr. 
Clopton was such as the complainant alleges. The two former 
say that they heard a part of the writing, executed by Sledge, 
read, that it provided for the retention of the slaves by him until 
his debt was paid, then, to use their own language, they were to 
be made over to the complainant. .The latter witness harmo- 
nizes with them in her statement, but says nothing about the wri- 
ting. After the writing was executed, and Sledge was about to 
remove the negroes to his own home, they all affirm that he re- 
peated to the-complainant his contract with her husband, just as 
the two former witnesses had understood it from having heard it 
read. 

It is quite probable that Mrs. Mitchell never heard the contract 
read, as it is stated by W. Clopton, that she merely passed 
through the room while it was being executed. This, perhaps, 
may account for her silence in respect to it. The fact that the 
pony was conveyed by the deed of trust from Dr. Clopton to 
Sledge, would not be sufficient to show that another, or even the 
same, was not embraced by the writing in question. But be this 
as it may, it does not authorize us to disregard, in toto, the testi- 
mony of W. C.; it would merely prove that his memory was at 
fault in one particular, not very essential, and if his evidence 
stood alone and unsupported, we might accord to it less influ- 
ence; but sustained as he is by the direct evidence of two wit- 
nesses, as to the material points, he must be believed. At most, 
in the immaterial matter, he is only chargeable with a mistake, 
to which any one, after a lapse of twelve years, would be sub- 
ject. 
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The testimony of these witnesses is sustained by all the others 
whose depositions are taken at the instance of the complainant, 
with the exception of Wyman; and his evidence, (even if admis- 
sible,) proves nothing material for either party. The great dif- 
ference between the sum for which the slaves were conveyed to 
Sledge and their true value, is a strong circumstance in connec- 
tion with others, to show that the sale was not absolute. So the 
failure to deny the right of the complainant to redeem at the 
time about which Tarver testifies, is another corroborative cir- 
cumstance which, if necessary, might be appealed to. Add to 
all this the evidence of Campbell, that Sledge told him, in 1828 
or ’29, he had to buy the negroes of Dr. Clopton for the com- 
plainant, and it must be admitted, that unless the countervailing 
evidence overbalances the proof in her favor, the case, so far as 
it depends upon the facts, is well made out. 

The testimony of Harris, whose deposition was taken for the 
defendants, proves that Dr. Clopton, in 1829 or °30, sold Scilla 
and her three children, who are named in the bill, to Sledge, 
with the assent of the complainant—that there was no written 
or verbal agreement entered into or spoken of, creating a trust 
or condition. This transaction took place at Dr. Clopton’s resi- 
dence in Montgomery, when no one else was present but the 
witness, complainant and the parties. Witness left Sledge at 
Dr. Clopton’s house, and on the second day thereafter, the negroes 
reached the residence of S. in the country. He knew nothing 
of the sale of Celia. though she accompanied the other slaves to 
their new home. The testimony of this witness is not at all ir- 
reconcileable with the other evidence in the cause, but the fair 
inference is, that although the terms for the sale of some of the 
negroes were agreed on, yet the transaction was modified; that 
Rose and her child were also embraced by it, and instead of 
being absolute, it was made such as the complainant's witnesses 
represent it. ‘The witnesses, who make out the case, show, by 
their evidence, that Harris was not present at the time the con- 
tract, of which they speak, was consummated; and as the slaves 
were removed by Sledge immediately thereafter, it is clear that 
they depose to a transaction which was perfected after he had 
left the parties. This view is sustained by the evidence of Camp- 
bell, and enforced by the principle which requires that even con- 
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flicting testimony shall be reconciled as far as practicable, so. 
that witnesses shall receive all due credence. 

As the testimony of the complainant’s witnesses are not im. 
pugned, either directly or by conflicting proof, the relation which 
the three first, whose testimony is commented on, bears to her, can 
have no influence upon their credibility; and we are not particu- 
larly called on to notice the fact. They are confessedly compe- 
tent—have made a statement consistent with itself, and accord- 
ing to the course of procedure in equity, it must be regarded as 
true. 

It is argued for the plaintiffs in error, that the witnesses who 
speak of the execution of a writing by Sledge, heard it read but 
in part, and cannot, consequently, prove its contents, so as to én- 
able the court to enforce its execution. If it is shown that the 
intestate had no claim upon the slaves in question, save only to 
secure the payment of seven hundred and twenty-five dollars; 
that sum being paid, an objeetion that it does not appear what 
ulterior disposition shall be made of them, when urged by his 
representatives, should receive but little favor. It is true, that 
the two witnesses who testify as to the writing, do not profess to 
have heard it all read, yet they speak of it in such a manner as to 
induee the conclusion that in this they were probably mistaken: 
they say that it professed to convey to Sledge the negroes as a 
security for the payment of a certain sam of money due him, and 
upon that being paid, they were to be transferred by Sledge to 
trustees for the separate use of the complainant. This is about 
every thing that one would expect to find in such a writing. Be- 
sides the three witnesses who were present when the transaction 
was ‘consummated, affirm that the intestate stated to the com- 
plainant, that such was the contract he had made with her hus- 
band. 

But conceding that the proof upon this point is not so explicit 
as could be desired, does it furnish a reason why the intestate’s 
representatives should be protected in the possession of property 
to which it is clear they have no title?’ A similar objection was 
made to setting aside the deed in Kennedy’s heirs and ex’rs v. 
Kennedy’s heirs, [2 Ala. Rep. 622.] The court held, that it 
could not be sustained, though from a defect of proof it might be 
impossible to execute entirely the intentions of the grantor. «If 
the law were otherwise, the grantor and his heirs might have ac- 
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quired an indefeasible estate, without having paid any equivalent 
therefor.” If the intestate was a trustee, with a lien for the pay- 
ment of a debt, the debt being paid, his representatives have no 
further claim upon the property except for the purpose of execut- 
ing the trust; and the details of the settlement raise a question in 
which the complainant and the distributees of her husband are 
mainly interested. And the latter, as they are not parties to this 
litigation, are not concluded by the decree of the court.. But we 
repeat that the proof, so far as the present case is concerned, is 
sufficient to enable the court to determine, what should be the 
terms of the settlement. . 

In respect to the proof of the loss of the writing, we think it en- 
tirely satisfactory. After establishing its existence, the witnesses 
state where they had last seen it, and that it could not be there 
found, or amongst the papers of those persons to whom its cus- 
tody would most probably be entrusted. 

The evidence of Tarver is quite sufficient to prove a demand 
of the slaves by the complainant in 1830 or °31, and an avowal of 
her readiness to pay to Sledge the amount of his lien, as well as 
the refusal of the latter to relinquish the possession of them.— 
This, although not an actual tender, is equivalent to it, as the re- 
refusal to receive the money made the offer of it unnecessary. 
The evidence of this witness is strongly sustained by Mrs. Lees. 

It is not allowable for the defendants to avoid the exeeution of 
the trust, which had been undertaken by Sledge, by setting up 
the indebtedness of Dr. Clopton. That is a matter with which 
they should have no concern. Ifthe creditors are willing to ac- 
quiesce in the provision which is made for the complainant, no 
objection can be listened to from any other quarter; and least of 
all from those, who stand in the predicament of one who has un- 
dertaken to be the executor of the debtor’s bounty. [Clancy on 
Rights, &c. 279—280; Curtis v. Price, 12 Ves. Rep. 103.] Con- 
ceding that the transaction between Dr. Clopton and Sledge,so far 
as it relates to the complainant, was voluntary, and intended by her 
husband to defeat his creditors, yet is it competent for one who has 
engaged to carry out the husband’s intentions, to object to a com- 
pliance, because the latter intended to defraud some third person, 
or such was the legal effect of the thing done? We think not. 
To entitle the defendants to litigate this question, even if the doc- 
trine of estoppel interposes no barrier, they should show that 
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they have an interest in defeating the settlement upon the com- 
plainant, beyond that of the testator. 

But it is said, that the trust should not be enforced, so as to pre- 
vent the collection of other debts due Sledge, than those for 
which the negroes were piedged. This objection is most clearly 
indefensible. If Dr. Clopton was indebted to the intestate at the 
time he transferred to him the possession of the slaves, in an 
amount beyond what it was stipulated they should secure, the 
undertaking of the latter to settle them upon trustees upon being 
paid the sum provided for, would be a waiver of all right to sub- 
ject them for the payment of further liabilities. This waiver 
might be maintained as a contract; the consideration for which 
would be, that the slaves had been conveyed for the security ofa 
debt agreed on by the- parties; an act which, it may be inferred 
from the proof, was induced by the intestate’s stipulation in favor 
of the complainant. The refusal to perform such an undertaking 
would be a fraud on Dr. Clopton and the complainant, and a 
breach of good faith, which a court of equity cannot favor. 
[Clancy on Rights, 508-9. ] 

In respect to liabilities incurred by Dr. Clopton, subsequent to 
the transaction in question, the trust which was conferred upon 
the intestate for the benefit of the complainant, would prevent the 
slaves from being charged with their payment. Where one 
parts with the possession of property to the donee, it cannot be 
subjected to the payment of debts afterwards contracted; espe- 
cially where it is not shown that the gift is intended to de- 
fraud subsequent creditors. In the case before us, the pretence 
for charging the property with such debts, is much less plausible 
than in the case supposed; for here the creditor was the trustee, 
had possession of the slaves, and knew that the debtor had part- 
ed with all his interest in them. 

The act of 1802, «For the limitation of actions,” &c., [Clay’s 
Dig. 326-7,} after declaring the time within which actions.of 
detinue, trover+ &c., shall be commenced, provides as follows: 
“That if any person or persons, who is, are, or shall be entitled to 
any of the actions hereinbefore specified, is, are, or shall be, at 
the time of any such cause of action accruing, within the age 
of twenty-one years, feme covert, or insane, then such person or 
persons may institute such action, so that the same be instituted 
within such time as is before limited, after his, her, or their com- 
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ing to or being of full age, discovert. or of sane memory.” The 
case at bar is more like the action of detinue than any other form 
of action at law; and, consequently, if either of our statutes.of 
limitation be applicable, it is the one cited, But the proviso of 
this act declares that it shall not operate against a feme covert; 
and there is, therefore, no pretence for supposing that the statute 
began to run against the complainant previous to the death of 
her husband—an event which occurred in September, 1836. 
The bill was filed in December, 1841, within less than six 
years after the complainant became discovert; and, consequent- 
ly, before the statute bar was complete. 

The period of limitation prescribed by the statute, not having 
expired, the complaint cannot be said to be of an origin so stale, 
that a court of chancery should refuse to recognize and enforce 
it. If there is a statute applicable to the case, the doctrine of 
staleness need not be invoked. But conceding that the case is 
not embraced by the statute; and still we think its antiquity is 
not such as to authorize its repudiation. During the life of the 
husband, the wife is subject to his dominion and control, and can- 
not be expected either to release or assert her rights, unless it 
be with his advice and, perhaps, co-operation. No presumption, 
then, can be made embracing the time previous to the death of 
the husband, that the demand of the wife has been adjusted; but 
all presumptions must take date from the dissolution of their 
union by death. This being the case, only five years and three 
months had expired from the time the complainant became dis- 
covert—a period quite too short to warrant the rejection of her 
complaint in consequence of its staleness. 

We have already seen that the trust in favor of the complain- 
ant attached, sub modo, as soon as the slaves were transferred 
by her husband to Sledge, and that it was only necessary to pay 
or tender the amount due to the latter, to entitle the complainant 
to an execution of the trust. The case cited from 7 Johnson’s 
Chancery Reports, if authority to the point were necessary, ve- 
ry satisfactorily shows that the complainant may sue. 

The decree, in its details, has not been questioned, and seems 
to us to be most equitable, it therefore results that it must be af- 
firmed, with costs. 
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Execurors or SANKEY v. Tue Heirs or SANKEY. 


1. An exccutor, by appearing and submitting to account, waives all objection to 
the citation. 

2. A proceeding in the orphans court, instituted by husband and wife, to obtain 
the share of the wife in the estate, does not abate by the death of the wife ; but 
the settlement may proceed at the instance of the husband as her administrator. 

3. The decree, in such a case, must be in favor of the administrator, and it would 
be error in the court to make distribution thereof among the distributees of the 
deceased wife. Such distribution could only be made in a proceeding between 
the distributces and the, administrator. 

4. No decrce can be rendered by the orphans court, unless the infant heirs or dis. 
tributees are represented by a guardian ad litem. 

5, The decree must be in favor of the infant, and not of his guardian. 


Error to the Orphan’s Court-of Montgomery. 


This was an application for the settlement of the estate of 
John 8. Sankey, deceased. 

The record states, that on the 3d January, 1843, application 
was made for a distribution of the estate by John Elsbury, in 
right of his wife, the widow of the deceased—whereupon the 
court cited the executors, James C, Sankey and James B. Ste- 
phens, to appear on the 15th I’ebruary next, and make final set- 
tlement. 

On that day the executors appearcd and moved a continu- 
ance, which was granted. 

No further proceedings were had until the 17th July, 1848, 
when Elsbury, in right of his wife, again moved the court, that 
the executors be required to make final distribution and settle- 
ment of the estate, and the court thereupon directed a citation to 
issue, requiring the executors to file their accounts and vouch- 
ers by the 31st instant, preparatory to a final settlement. 

On the 7th July, to which day the matter had been continued, 
James B. Stephens, one of the executors, appeared and filed his 
accounts and vouchers, and publication was directed to be made, 
that on the 25th September ensuing, a final settlement would be 
made. The court then procceded to state an account against 
James C. Sankey, and directed publication to be made, that un- 
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less he appeared and filed his account, on or before the 25th Sep- 
tember then next, the account so stated would be made final. 

On the day appointed for the final settlement, the executors ap- 
peared and pleaded that the plaintiffs ought not further to have 
or maintain these proceedings, because, since the last continu- 
ance of the cause, Patience Elsbury departed this life. 

On the 30th October, 1843, the record recites, that John Els- 
bury, administrator of Patience, his wife, was made a party, and 
the executors and heirs being present in person and by their 
counsel, and objections being made by Stephens, one of the exec- 
utors, to the account stated by the court against him, a jury was 
empannelled to try the issues between the parties, who found 
against the executor $989 86, and $41 37 1-2 costs. 

The other executor, James C. Sankey, making no objection 
to the account stated against him, its allowance was decreed and 
ordered to be recorded. 

The court then made the following decree. “There is in the 
hands of James C. Sankey, executor, the sum of $3,917, which, 
with the sum of $989 89, due by James b. Stephens, co-execu- 
tor, amounts to $4,906 86, due said estate, by the said James C, 
Sankey and James B. Stephens, executors aforesaid. And on 
motion of John Elsbury, administrator in right of his wife, Pa- 
tience, for a distribution of said personal estate, and it appearing 
to the satisfaction of the court, that the said Patience departed this 
life on the 20th September last, leaving two children minors, Ann 
Sankey and John Elsbury, and it appearing, that by a decree of 
this court, made the 15th of February, 1843, the executors afore- 
said, were required to deliver over to John Elsbury and wife, 
Bob, Maria and children, agreeably to the provisions of the last 
will of the said John 8. Sankey, deceased, it is now considered 
that the said John Elsbury, was in legal possession of the said 
negroes, before the demise of his wife, and is, therefore, entitled to 
the same. 

And it is also appearing, that by the will of the deceased, Anne 
Sankey is entitled to the following negroes, viz: Washington, 
Bellar and Brister, and one hundred and seventy-five dollars, 
which said sum being taken from the $4,906 80, leaves $4,731 86, 
one half of which is $2,365 93, to which she is entitled as the le- 
gatee of her deceased father, and also the further sum of $1,182 96, 











J ANU ARY TERM, 1844. _ 609 


Executors of Sankey Vv. “The Heirs of Sankey. 











being one half of the heretofore silat portion of the personal 
estate of her deceased mother, Patience Elsbury. 

It is also considered, that John Elsbury, infant child of the 
said Patience, is entitled to the remaining half, viz: $1,182 96. 

It is, therefore, decreed by the court, that James C. Sankey 
and James B. Stephens, executors of the last will and testament 
of John 8. Sankey, deceased, deliver over to the legal represen- 
tative of Anne Sanke ‘y, when known, the said negroes, Washing- 
ton, Bellar and Brister, and also pay over to the said representa- 
tive when known, the sum of $3,723 89, being her portion of 
said estate. 

It is also ordered and decreed, that the said James C. Sankey 
and James B, Stephens, executors aforesaid, pay to the legal 
representatives of John Elsbury, when known, the sum of 
$1,182 89, being his portion of his deceased mother’s estate. 

Accompanying the record, is the will of John 8. Sankey, de- 
ceased. 

The following comprise the assignments of error: 

1. Indirecting a citation without the wife being a party to the 
ag eg 

. In ordering the executors to deliver to Elsbury and wife the 
ita es bequeathed ‘to her, there being no rule for a partial di- 
vision. 

3. In not abating the suit on the death of Mrs. Elsbury. 

4. In making final settlement, without appointing guardians for 
the minors. 

5. In decreeing to Elsbury the slaves devised to his wife after 
her death, and betore he obtained possession. 

6. In settling the estate of Mrs Elsbury and J. S. Sankey, at 
the same time. 

7. In making a decree in favor of persons unknown. 

8. In making no decree for costs. 





Extmore & Cook, for the plaintiff in error—cited Clay’s Dig. 
196, § 23, 24; id. 229, §41;3 Ala. 653; 4 id. 121; 4 Porter, 332; 
28S. & P. 373; 3 Stewart, 192, 375; 7 Porter, 270. 


Hayne, contra—relied principally on the fact, that all parties 
were present, and no exception taken. [7 Porter, 275.] 
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ORMOND, J.—The supposed error, in issuing the citation to 
the executors at the instance of the husband, if true, cannot avail: 
By the appearance of the executors, and submitttng to account, 
they must be understood as waiving any objection to the citation. 

We do not think there was error in permitting the settlement 
to proceed after the death of the wife, at the instance of her hus- 
band, as her administrator. It cannot be doubted that the inten- 
tion of the legislature was, that no action or suit should abate 
when the cause of action survived. That it was intended that 
the act should extend beyond suits commenced in the ordinary 
mode, appears from the employment of the terms, “plaintiff peti- 
tioner or defendant.” ([Clay’s Dig. 313,§1.] But if the case 
was not within the letter, it is clearly within the intention of the 
act as the mischief of an abatement from the death of one of the 
parties, would be quite as great in this proceeding, as in the case 
ofan ordinary suit in a court of common law. 

The fact that the administrator of the wife was made a party, 
had no other influence on the proceeding, than to cause the de- 
cree for the share of the wife, to be made in favor of the adminis- 
trator, instead of being made in favor of the husband and wife, 
if she had lived. The attempt of the court to distribute the esstate 
of the wife, upon this settlement of the estate of herformer husband, 
was irregular and void. No judgment or decree could be made 
on this proceeding, which did not relate to the estate of J. 8: San- 
key. The estate of Mrs. Elsbury can only be distributed in a 
proceeding between her administrators and distributees. 

It is not necessary, nor would it be proper at this time, to con- 
sider the effect or propriety of the decree made by the orphans’ 
court on the 15th February, 1843, by which the executors were 
required to deliver to Elsbury and his wife, the slaves bequeathed 
to her. That question will be properly presented on the set- 
tlement of his administration of his wife’s estate, if her distri- 
butees should insist that the slaves were not reduced into 
possession before the death of the wife. 

The court also erred in proceeding to make a final settlement 
of the estate, without appointing a guardian ad litem for Anne 
Sankey, infant daughter of the deceased, if she had no general 
guardian. 

There was also error in rendering a decree in favor of the fu- 
ture guardian of the minor, to be afterwards appointed. If a 
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guardian had been previously appointed, the decree should have 
been in favor of the infant. 

The proceedings appear to be regular, down to the ascertain- 
ment of the amount in the hands of the executors, the decree of 
the court only, is therefore reversed, unless the guardian of the 
minor, to be hereafter appointed, should desire a reinvestigation of 
the accounts of the executors. The decree of the orphans’ court 
is, therefore, reversed, and the cause remanded for further pro- 
ceedings, in conformity with this opinion, 





DAVIS v. DAVIS, er at. 


1. The statute requiring the judge of the county court toappoint not less than one day in each 
month; to hear and determine such cases as are cognizable in vacation, if a decree is made 
in vacation in such a case, it will be intended that it was rendered at a regular return day, 
where the record shows nothing to the contrary. 

2. Where the parties who are seeking a settlement of the executors by the orphans’ court, are 
described in the record as legatees, their interest is suffieiently shown, though not formally 
propounded. 

3. The act which requires notice to be published, &c. when an executor’s account will be report- 
ed forallowance by the judge of the orphans’ court, is for the benefit of creditors, &c., and an 
executor cannot object on error that publication was not regularly made. 

4. Where several legatees are entitled to recover distinct sums of the executor, the decree 
should be in favor of each for his share, and not for a consolidated amount in favor of all. 

5. It is no objection to a decree of the orphans’ court on final settlement of an executor’s ac- 
count, that it authorizes an execution to issue de honts propriis. 

6. The statute which requires the execution of a refunding bond, where a legatee petitions the 
ornhans’ court for his legacy, does not apply where the executor finally settles his accounts. 


Wrir of error to the Orphanss’ Court of Baldwin. 


The writ of error brings here for revision, a decree which is 
in the following words: 

“The State of Alabama, } Orphans’ Court, in vacation. Held on 
Baldwin connty. § the 3d day of Feb. A. D. 1841. 
This day came Joseph W. Davis, executor of the last will and 

testament of Benjamin Davis, deceased, and D. R. W. Davis, and 
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Joseph P. Davis, and Frances M. Davis, and Sarah Ann Davis, 
by their attornies in fact, the said Joseph P. Davis, and Rachel 
Ellison and Jennett Johnson, by her attorney in fact, D. R. W. 
Davis, and prayed the court fora final settlement of said estate, 
The said executor havingmade his return and filed his vouchers, the 
court after examination allows such as are embraced in the ac- 
count of settlement hereto annexed, marked (A,) from which it 
appears that the disbursements amount to the sum of fifteen hun- 
dred and seventy-five dollars and forty-eight and a half cents, 
and the receipts to the sum of one hundred and seventy-seven 
dollars and fifty-five and a half cents. The court orders, ad- 
judges and decrees, that after the receipts be applied in the pay- 
ment of the disbursements, that the balance be paid by the differ- 
ent legatees, in proportion to their respective legacies. And the 
same having been agreed upon by the parties, the court orders, 
adjudges and decrees, that D. R. W. Davis pay five hundred and 
nineteen dollars, that Joseph P. Davis, Frances M. Davis and 
Sarah Ann Davis, pay four hundred and eighty-two dollars, that 
Rachel Ellison pay two hundred and forty-four dollars, and that 
Jennett Johnson pay one hundred and fifty-three dollars. And 
itis further ordered, adjudged and decreed, that the said Joseph 
W. Davis pay to the said Joseph P. Davis, Frances M. Davis 
and Sarah Ann Davis, the sum of twelve hufdred and eleven 
dollars and thirteen cents, the balance found due, the said lega- 
tees, after the payment of their proportion of the debts—and it ap- 
pearing by the settlement of the said executor and other proofs, 
to the satisfaction of the court, that the said Joseph W. Davis, ex- 
ecutor as aforesaid, has used the legacy and fund of the said Jo- 
seph W. Davis, Frances M. Davis and Sarah Ann Davis, it is 
further ordered, adjudged and decreed, that they receive and re- 
cover of the said Joseph W. Davis, interest on the balance due the 
said Joseph P. Davis, Frances M. Davis and Sarah Ann Davis, 
from the first day of January, 1838.” 





Biovnt, for the plaintiff in error—made the following points: 
1. It does not appear that the decree was made at a regular term 
of the orphans’ court, or on a day in vacation, designated accord- 
ing to law. [Clay’s Dig. 303, § 31.] 2. The record does not show 
who were the legatees of the plaintiff’s testator, or that they were 
all in court, cither in person or by attorney. [Horn v. Grayson, 
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7 Porter’s Rep. 270.] 3. The accounts and vouchers of the 
executor, were not presented for examination, statement and al- 
lowance, and notice thereof given forty days previous to the ren- 
dition of the decree; but the court acted finally, upon the pre- 
sentment of the accounts. [Horn v. Grayson ut supra, Clay’s 
Dig. 226, § 27, 304, § 38.] 4. The judgment is joint in favor of 
three, instead of ascertaining the sum severally due each, [Clay’s 
Dig. 304, 305, § 42-3-4.] 5. The decree is rendered against 
the executor in his individunl, instead of his representative’ char- 
acter. [Toller’s Ex’rs, 264; Hogg v. White’s adm’r, Hayw. 
Rep. 298.] 6. The decree does not require the legatees or dis- 
tributees to execute a refunding bond. [Clay’s Dig. 196, § 23-4.] 


No counsel appeared for the defendant. 


COLLIER, C. J.—1. In Doe ex dem. Duval’s heirs v. Mc- 
Loskey, [1 Ala. Rep 733,] it was held that it would be intended 
on error, that a deeree of the orphans’ court was made on a day 
when the court could have been regularly holden—the reverse 
not appearing, it must be presumed it was made in conformity 
to the statute. Thedecree in the case before us, was made on‘a 
day in vacation. and the subject is such as the judge of the coun- 
ty couit is authorised to adjudicate out of term time—in fact, by 
the fifth section of the act of 1821, [Clay’s Dig. 303,] he is re- 
quired by order made in open court, to appoint certain days, 
“not less than one day in every period of each month,” for the 
return of process, and shall then hear and determine such cases 
as he is competent to hear and determine in vacation. The case 
cited is an authority to show that the record of a cause when 
brought here, need not show affirmatively, that the day when the 
decree was rendered, was thus appointed. 

2. The case of Merrill v. Jones, [2 Ala. Rep. 192,] determines, 
that in all proceedings for the final settlement ofa solvent estate 
before an orphans’ court, the parties to the decree must necessa- 
rily be the executor or administrator on one side, and the distri- 
butees on the other. And in Portis v. Creagh, ex’r, [4 Porter’s 
Rep. 341,] it was decided that it should be shewn at whose in- 
stance the settlement of the testator’s estate was required to be 
made—who was the executor, and who claimed to be interested 
in the will, and in what shares or proportions. 
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It is inferrable from the decree in the case before us, that the 
executor and the legatees were parties to the proceedings in the 
orphans’ court, that they voluntarily appeared, the latter moving 
the court that the estate of the testator might be finally settled, 
and the executor filing his account and vouchers, that the court 
might make such settlement. The parties who moved against 
the executor, do not formally propound their interest, or other- 
wise state the character in which they ask the action of the court, 
but the decree shows that they are legatees, and this must be re- 
garded as substantially sufficient. In the absence of any thing 
in the record from which it can be inferred that there are per- 
sons entitled to claim under the will. whose names are not men- 
tioned in the decree, it must be intended that all the legatees were 
before the court; especially as the contrary presumption, instead 
of sustaining, would lead to a reversal of the proceeding. 

3. It is true, the act of 1806, [Clay’s Dig. 226, § 27,] directs 
that the judge of the county court shall take, receive and audit 
all accounts of executors, &c. and after examining and auditing 
them, and causing them to be properly stated, shall report the 
same for allowance to the next term of the orphans’ court: And 
further, that 40 day’s notice shall be given, &c. of the time when 
the account will be reported, &c. [See Taylor and wife, et als, 
v. Reese, adm’r, 4 Ala. Rep. 121.] In Williamson, et al. v. 
Hill, [6 Porter's Rep. 184,] this court says, that it is not for an 
executor or administrator to object, that the notice contemplated 
by the act cited, was not given; that it was not intended for the 
advantage of the personal representative, but for the benefit of 
creditors, distributees, &c, Even if the scttlkement was not made 
by consent, this case is a decisive authority to shew that the third 
objection is not well taken. 

4. The act of 1830, enacts that all decrees made by the or- 
phans’ court on the final settlement of the accounts of executors, 
&c. shall have the force and eflect of judgments at law, and exe- 
cutions may issue thereon for the collection of the several amounts 
against the executor,&c. [Clay’s Dig. 304, § 42.} And the act 
of 1832, provides that on such settlement the orphans’ court shall 
insert in its decree the amount of each distributive share. [Id. 
305, § 44.] It is clear, that the decree in the present case, is ob- 
jectionable in being rendered for an entire sum in favor of all of 
the legatees. This conclusion is deducible from the statutes ci- 
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ted, and perhaps would have followed independently of them, 
from the fact that the interest of the legatees is several. It may 
be supposed that the executor should not be permitted to urge 
this objection as he is only made liable in solido to the aggregate 
of the sums due each of the legatees. But the decree cannot be 
sustained by such an argument. Ifthe record of a cause shews 
that a judgment has been recovered by one in whom the right of 
action was not vested, the judgment would be reversible on error. 
Here each of the legatees is entitled to one third of the sum 
which has been adjudged to the three, and each may be said to 
have obtained a decree in his favor for a sum two thirds greater 
than he is entitled to. Neither each, or all of them jointly, have 
a right to the sum expressed in the decree, and its payment can- 
not be enforced by the process of the orphans’ court. 

5. In respect to the fifth point, we think it is entirely regular 
to render a decree against an executor on final settlement, so as 
to authorise an execution de bonis propriis. He either admits 
himself, or the court ascertains by evidence, that he has assets in 
his hands belonging to the testator’s estate. Under such circum- 
stances, he is personally liable, either because he has appropria- 
ted or otherwise disposed of money or property to which the 
creditors or other persons interested in the estate, are entitled; 
and hence a decree which authorises the seizure and sale of the 
executor’s property is obviously proper. 

6. It is further objected, that the decree is erroneous, because 
it does not require the legatees to execute a bond, conditioned to 
refund in the event of any demands afterwards appearing against 
the testator’s estate. [Clay’s Dig. 196.] The statute which re- 
quires such a bond to be executed, applies only where a legatee 
or distributee petitions the orphans’ court for his legacy, or distri- 
butive share, after the expiration of eighteen months, from the 
qualification of the executor, or administrator. Where the estate 
is finally settled, no such requisition is made of the legatee. 

We cannot forego the remark that the record in the present 
case is exceedingly meagre. It does not discover the ground up- 
on which the three legatees who have a decree in their favor are 
entitled to recover—neither the will, inventory or other paper are 
found in the transcript to give information on this point. The 
decree itself wants precision in omitting to affirm the facts neces- 
sary to sustain it, and especially in not shewing how the executor 
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became liable to pay the sum adjudged against him.” But these 

defects are not brought to our view by the assignment of errors. 
For the fourth objection made by the plaintiff in error, the de- 

cree of the orphans’ court is'reversed, and the cause remanded. 











